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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  OCTOBER  28,  1908. 


The  judiciary  department  of  the  State  of  Illinois  is  dOmposed  of 
(1)  the  Supreme  Court;  (3)  Appellate  Ck)urtB;  (8)  Cii;^it  Ck>urtd;  (4) 
Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COXJET. 


The  Supreme  Court  oonsistB  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  oistricts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  mto  three  grand  divisions,  Southern, 
Centjral  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  ^and  divisions  elected  for  a  tenn  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  Ih$  held  in  the  city 
of  Sprin&^eld,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

KEFORTEB. 

Isaac  N.  Phillifb Bloomington. 

JUtfilCJGB. 

First  District— A^LOT^oK^YiCKEBS East  St.  Louis. 

Second  District— WiUA am  M.  Farmsr Vandalia. 

Third  District— Fravk  K.  Dunn Cliarieston* 

Fourth  District— GXJY  C.  Scott Aledo. 

Fifth  District— Jobs  P.  Hand Cambridge. 

Sixth  District— James  H.  Cartwright Oref?on. 

Seventh  District— Orris  N.  Carter. Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  uliief  Justice 
within  six  years  last  past.  Mr.  Justice  Cartwright  is  the  present 
Chief  Justice. 

CLERK. 

Christopher  Mamrr,  Springfield. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield, 
(iii) 


iv  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courte  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  tu'ee  years.  One  Clerk  is  elected  in  each 
district. 

REPOBTEBS. 

W.  Clydb  Jones  and  Keene  H.  Addinoton,  of  the  law  firm  of  Jones, 
Addington  &  Ames,  134  Monroe  street,  Chicago. 

FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Couix  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  OctobeBi 

Cleex— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Feangis  Adams.  Presiding  Justice,  Ashland  Block,  Chicaga 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 
Jeb&b  Holdom,  Justice,  Ashland  Block,  Chicaga 

BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Frederick  A.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker,  Justice,  Ashland  Block.  Chicago. 
Axel  Chttraus,  Justice,  Ashland  Block,  Chicaga 

APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPafre,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 

Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 
and  October. 

Clerk— Christopher  C.  Duffy,  Ottawa. 

Qeorqb  W.  Thompson,  Presiding  Justice^  Qalesburg. 
DoBRANCB  DiBBLL,  Justice,  Joliet 
Hbnbt  B.  Willis,  Justice,  Elgin. 

THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paigo.  Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 
in  May  and  November. 

Clbbil— W.  C.  Hippard,  Springfield. 

Leslie  D.  Puterbauoh,  Presiding  Justice,  Peoria. 
James  S.  Baume,  Justice,  Qalena. 
Frank  D.  Ramsay,  Justice,  Morrison. 

*Thi8  oonrt  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  bf 
three  Judges  of  the  Circuit  Court,  designated  and  assisped  by  the  Supremo  Coart 
under  the  provisions  of  the  act  of  the  (General  Asaeoioiy,  approved  Jaiie.%ld97. 
Hard's  SUtates,  1887,  SOS,  Laws  of  1887,  IS!^ 


CiKCuiT  Courts. 


FOURTH  DISTRICT. 

Compoeed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamilton, 
Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Randolph,  Rich- 
land, Saline,  St  Clair,  Union,  Wabash,  Washington,  Wayne, 
White  and  Williamson. 

Court  sits  at  Moimt  Vernon,  JeffersoQ  county,  on  the  fdurth  Tues- 
days in  February  and  August. 

Clebk— Albert  C.  Millspaugh,  Mount  Yemon. 

Colosun  D.  Mtbbs,  Presiding  Justice,  Bloomington. 
Jambs  A.  Crbiohton,  Justice,  Springfield. 
Hakky  Hiobbe,  Justice,  Pittsfield. 

(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  foHows :  * 

Fint  Circuit.— The  counties  of  Alexander,  Pulaaki,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 
Wabren  W.  Duncan,  Marion* 
WiLUAM  N.  BUTLBB,  Cairo. 

Second  Ctrcuit,— The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Bobinson« 
Pbincb  a.  Pearce,  CarmL 
Jacob  R.  Crbiohton,  Fairfield. 

Third  Circuit.— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  EdwardsviDa 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 

Fourth  Circuit — The  counties  of  Clinton,  Marlon,  Clay,  Fayette,  Ef« 
flngfaam,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albert  M.  Rose,  Louisville. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight.  Centralia. 

Fifth  Circuits—The  counties  of  YermiUon,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
Jambs  W.  Craig,  Mattoon. 
E.  R.  E.  EiMBROUGH,  Danville. 
Morton  W.  Thompson,  Danvilla 

Sixth  dreuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Mar 
txm,  DeWitt  and  Piatt 

JUDGES. 

William  G.  Cochran,  Sullivan. 
Solon  Philbrick,  Champaign. 
William  C.  Johns,  Decatur. 


vi  Circuit  Courts. 


Seventh   Circuit.— The  coimtieB  of  Sangamoiit  Macoupin*  Morgan, 
Scotty  Greene  and  Jersej. 

JUDGES. 

Jaxes  a.  Creiohton,  SpringfielcL 

RoBEBT  B.  Shirlbt,  Carlinville. 

Owen  P.  Thompson,  Jacksonville.  * 

Eighth   Circuit.— 'The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDOBS. 

Hasby  Hiobeb,  PittsfieUL 
Albsbt  Aksrs,  Quincy. 
QUY  R.  WiLUAMS,  Havana. 

Ninth  Circuit—The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton« 

JUDGES. 

George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 
Robert  J.  Gribe,  Monmouth. 

Tenth  Circuit.— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Lbsub  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  £.  Wobthinoton,  Peoria. 

Eleventh  Circuit.— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoiiOSTiN  D.  Mybbs,  Bloomington. 
George  W.  Patton,  Ponfiac. 
Thomas  M.  Harris,  Lincoln. 

Twelfth  Circuit.— The  counties  of  Will,  Kankakee  and  Iroquoia 

JUDGES. 
DORRANCE    DiBELL,    JoHct 

Albert  O.  Marshall,  Joliet 
Frank  Lb  Hooper,  Watseka. 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSaUe  and  Grundy, 

judges. 

Samuel  C.  Stough,  Moiris. 
Richard  M.  Skinner,  Princeton. 
RDGikR  Eldrbdge,  Ottawa. 

Fourteenth  Circuit.  ^The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit.— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGEa 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  £.  Heard,  Freeport. 
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Sixteenth  Circuit.— The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Hbnby  B.  Wnxis,  Elgin. 
DUANB  J.  Caknbs.  Sycamora 
Mazzini  Slusssb,  Downers  Grove. 

Seventeenth  Circuit, — ^The  counties  of  Winnebago,  Boone,  BfcHenry 
and  Lake. 

JUDGES. 

Arthub  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock. 
BoBBRT  W.  Wright,  Beividere. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex  offldOt  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerc— Joseph  E.  Bidwill,  Jr.,  County  Building,  (^Ihicaga 

judges. 

George  A.  Carpenter,  John  Gibbons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honorb, 

Frank  Baker,  George  E^erstbn, 

Francis  Adams,  Juuan  W.  Mack, 

Thomas  G.  Windes.  Frederick  A.  Smith, 

Merritt  W.  Pincknby,  Charles  M.  Walker. 

superior  court. 

Clerk— Charles  W.  Vail,  County  Building,  Chicaga 

judges. 

WiLUAM  H.  McSURELY,  HENRY  V.  FREEMAN, 

Ben  M.  Smith,  Farlin  Q.  Ball, 

Theodore  Brentano,  Axel  Chytraus, 

George  A.  Dupuy,  Jesse  Holdom, 

Albert  C.  Barnes,  Ma.rcus  A.  Kavanaqh, 

Arthur  H.  Chetlaxn,  Willard  M.  McEwen. 


viii  City  Courts. 

(5)  CITY  COURTS. 


City  Ck>urtB  existing  prior  to  the  Ck>iistitation  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  IlL  497.) 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunnbgan,  Judge.         Francis  Brandeweidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  Frank  W.  Grbbnaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Qallagher,  Judge.  W.  8.  Glbason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  Kxrgis,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUia 

W.  J.  N.  MOYBRS, 

M.  Millard,  Judga  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Mangan,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  MoWiluams,  Judge.  Harry  L.  Ballard,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 

*  Horace  S.  Clark,  Judge.  Thomas  M.  Lytlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
Josiah  p.  Hodge,  Judg&  G.  W.  Marsland,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
y.  y.  Barnes,  Judge.  O.  L.  Sprkchsr,  Clerk. 

MUNICIPAL  COURT  OF  CHICAGO. 
Established  by  Act  of  May  18,  1005  (L.  1905,  p.  158). 

chief  justice. 
Harry  Olson. 

associate  judges. 

Freeman  K.  Blake        John  W.  Houston  Henry  C.  Beitler 

William  W.  Maxwell  John  H.  Hume  Frank  P.  Sadler 

JuDSON  F.  Going  John  R.  Newcomer  Max  Ebbrhardt 

William  N.  Gemmill     McKknzie  Cleland  Thomas  B.  Lantry 

William  N.  Cottrell    John  C.  Scoville  Frederick  L.  Fake,  Jr. 

Edwin  K.  Walker         Stephen  A.  Foster  Adelor  J.  Petit 

Edward  A.  Dicker        Frank  Crowe  Charles  N.  Goodnow 

Isidore  H.  Himes  Mancha  Bruggemey-  Oscar  M.  Torrison 

Arnold  Heap  er  Hosea  W.  Weli^ 

Michael  F.  Girten 

*  Deceased. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  oonntieB  of  Cook,  Kane,  La  Salle,  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  having  a  popiulation  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
1881,  72.) 

JUDOBS.  OOUNTIES.        COUNTY  SBATB. 

Chablss  B.  McCrory. Adams Quincy. 

WilulahS.  Dewey. Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  DeWolf Boone Belvidere. 

WiLLABD  Y.  Bakeb Brown    Mt  Sterling. 

Job  a.  Davis Bureau Princeton. 

F.  I.  BiZAiLLiON Calhoun Hardin. 

John  D.  TURNBAuaH Carroll Mt  CarrolL 

Dariub  N.  Walker Cass Virginia. 

Thomas  J.  Roth Champaign Urbana. 

James  H.  Morgan Christian TaylorviUe. 

HershelR.  Snavely Clark....: Marshall. 

Alsie  N.  Tolliver Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  CoFER Coles Charleston, 

Lewis  Rinaker Cook Chicago. 

Charles  8.  Cuttino,  Pro.  J. .  Cook Chicago. 

John  C.  Maxwell Crawford Robinson« 

A.  L,  RuFFNER Cumberland Toledo. 

WillulM  L.  Pond DeKalb &^camore, 

Fred  C.  Hill. DeWitt CHinton. 

W.  J.  DOLSON Douglas. Tuscola 

Vacancy DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

Michael  O'Donnell Effingham Effingham. 

John  H.  Webb Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton. 

T.  J.  Myers Franklin Benton. 

John  D.  Breckenridgb Fulton Lewistown. 

W.  8.  Phillips Gallatin Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

Geoboe  W.  Huston.  . ; Grundy Morris. 

John  M.  Eckley Hamilton McLeansboro. 

Charles  A.  Jambs Hancock Carthage. 

John  U.  FBRRBLL Hardin Eiizabethtown. 

RCTFUS  F.  Robinson Henderson Oquawka. 

Albebt  £.  Bergland Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WiLLARD  F.  Elus Jackson Murphysbora 

Paul  Williams Jasper Newton. 

Andrew  D.  Webb Jefferson Mt.  Vernon, 
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Affirmed,  231  lU.  276. 

Wente  v.  Commonwealth  Fuel  Co.. .  .N.  E.  in  HI.  App. 

Affirmed,  232  m.  526. 

Weston  V.  State  Mutual  Life  Ass'n  Co 

137  m.  App.  319 

Affirmed,  234  lU.  492. 

White  ads.  Bates 138  111.  App.  112 

Reversed,  234  lU.  276. 

White  V.  Young  Men's  Christian  Ass'n 

137  HI.  App.  286 

Affirmed,  233  m.  526. 

Wieboldt  ads.  People 138  HI.  App.  200 

Affirmed,  233  Dl.  572. 

Wiengenka  v.  Studebaker  Mfg.  Co. . .  N.  E.  in  HI.  App. 

Affirmed,  235  ni.  296. 

Wight  V.  City  of  Chicago 137  HI.  App.  240 

Affirmed,  234  ni.  83. 

Wilder  v.  Co-operative  Distilling  &  Eectif ying  Co 

136  HI.  App.  359 

Affirmed,  234  HI.  362. 

Wilson  V.  Board  of  Education 137  HI.  App.  187 

Affirmed,  233  Til.  464. 

Wyckoff  ads.  Chicago  City  Ey.  Co. .  .136  HI.  App.  342 

Affirmed,  234  HI.  613. 

Y 
Yarber  v.  Chicago  &  Alton  Ey.  Co. .  .137  HI.  App.  486 

Rerersed  and  remanded,  235  ni.  589. 

Young  Men's  Christian  Ass'n  ads.  White 

137  HI.  App.  286 

Affirmed,  238  lU.  526. 
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Soeiety  of  St.  Stephen  the  Martyr  r.  Mrs.  Stephen 

Sikorski  et  al. 

Gen.  No.  13,774. 

1.  Appeals  and  ebrobs — what  questions  may  he  considered  upon 
review  of  judgment  of  Municipal  Court.  Where  no  written  pleadings 
are  required  in  the  Municipal  Court,  the  fact  that  written  pleadings 
are  filed,  not  presenting  questions  raised  on  review.  Is  not  material, 
and  the  Appellate  Court  may  consider  such  questions  if  they  prop- 
erly arise  upon  the  record  filed. 

2.  CoBPOBATioNs — What  contracts  ultra  vires.  A  corporation  or- 
ganized for  "social  and  religious  purposes,"  not  for  pecuniary  profit, 
under  the  general  incorporation  act  and  not  purporting  to  be  organ- 
ized under  the  act  of  June  23,  1883,  has  no  authority  to  make  valid 
contracts  for  death  benefits  dependent  upon  the  assessment  of 
members. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Edwabd  a.  Dicker,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.    Reversed.    Opinion  filed  April  20,  1908. 

Fbank  H.  Janiszeski,  for  plaintiff  in  error. 
Heffbon  &  Caddick,  for  defendants  in  error. 

Mb.  Justice  Brown  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  in  this  case  is  a  corporation, 
the  fnll  name  of  which   in  Polish  means,  it  would 

(1) 
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seem,  The  Eoman  Catholic  Society  of  Brotherly  As- 
sistance of  St.  Stephen  the  Martyr. 

It  was  organized  September  6,  1892,  under  that 
part  of  the  General  Incorporation  Act  relating  to 
corporate  associations  not  for  pecuniary  profit.  The 
object  for  which  it  was  formed  was  stated  in  its  arti- 
cles of  association  and  certificate  of  incorporation  to 
be  ''for  religious  and  social  purposes.*' 

The  translation  of  the  constitution,  which  was  put 
in  evidence,  is  in  indifferent  English,  but  its  meaning 
is  sufficiently  intelligible.  Various  provisions  affect- 
ing the  cause  at  bar  are  as  follows : 

''Abticlb  n.    Aim  ob  Object  of  the  Society. 

The  object  of  this  society  begun  in  Chicago,  at  St. 
Stanislaus  Church,  under  the  name  of  St.  Stephen  the 
Martyr,  is  a  mutual  connection  into  a  unbreakable 
knot  with  regularly  monthly  fee  to  support  the  sick 
and  poor  and  through  accident  or  death  afflicted  their 
relation  and  families. 

Abticle  III.     Conditions  in  Accepting  Candidate. 

Every  Eoman  Catholic  Pole  of  good  character, 
healthy  body,  and  sane  mind,  age  18  to  35  years,  can 
be  accepted  as  a  member  of  St.  Stephen  the  Martyr 's, 
if  he  fills  out  the  following  conditions :  1.  He  has  to 
be  proposed  by  two  members  who  know  him  person- 
ally to  be  a  good  Catholic  and  upright  man,  not  less 
than  one  year.  2.  He  has  to  pay  the  entrance  fee  in- 
stituted by  the  Society.  3.  He  must  pass  one  month's 
trial.  4.  He  has  to  show  a  certificate  if  he  is  30  years 
of  age,  the  Society  does  not  want  certificates  from 
candidates  below  30  years  of  age. 

Abticle  VI.    Section  14. 

To  the  Eecording  Secretary  shall  come  letters  from 
sick  or  dead  members  asking  for  financial  help;  he 
shall  then  within  twenty-four  hours  notify  the  Sick 
Committee  after  he  receives  the  notice. 

Abticle  VII.     Section  1. 

FUNDS  OF  THE  SOCIETY. 

The  funds  of  the  Society  of  St.  Stephen  shall  be 
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raised  from  the  entrance  fee,  which  must  be  paid  by 
each  member,  from  monthly  dues  and  special  fees 
proposed  at  one  meeting  and  accepted  at  the  next  by 
the  society,  from  fines  spoken  of  the  constitution  and 
voluntary  offers. 

Abticle  Vni.    Cabe  Oveb  Sick. 

Section  1.  Care  over  sick  shall  be  in  the  hands  of 
the  Tutor  of  Sick  and  Committee  of  Members. 

Section  2.  Committee  visiting  the  sick  composed 
of  seven  members  shall  be  appointed  every  month  by 
the  Recording  Secretary,  according  to  the  Recording 
Book  and  only  to  two  sick  per  day,  and  in  case  of 
more  than  two  sick  persons  are  found,  the  Recording 
Secretary  shall  appoint  another  Committee,  and  those 
will  be  on  duty  one  month. 

Section  3.  Members  of  the  Sick  Committee  notified 
about  a  sick  brother,  shall  visit  him  every  week  by 
terms,  providing  the  sickness  is  not  contagious. 

Section  4.  In  case  of  dangerous  sickness,  the  Com- 
mittee after  conference  with  the  Tutor  of  Sick  shall 
notify  the  Secretary,  and  he  shall  appoint  four  ^lose 
living  members  to  guard  him.  Two  of  them  from  8 
to  12  p.  M.,  and  two  from  12  to  4  a.  m.,  and  only  night 
time. 

Section  5.  Duty  of  Tutor  of  Sick  shall  be  in  look 
for  the  proper  assistance  from  the  Treasury  of  the 
Society  for  the  sick  brother  and  hand  the  said  assist- 
ance to  the  member  after  proper  settlements.  It  is 
also  his  duty  in  case  of  nearing  death  to  see  that  the 
sick  brother  gets  the  right  religious  help,  that  he  may 
confess  when  conscious  and  receive  the  Blessed  Sacra- 
ments. 

Abticle  IX.    Duties  op  Members. 

Section  2.  AU  fines,  dues  and  voluntary  or  neces- 
sary collections  ought  to  be  paid  at  a  regular  meet- 
ing to  the  Financial  Secretary. 

Section  6.  Every  member  sick  or  injured  shall  re- 
ceive appointed  financial  assistance,  providing  the 
said  sickness  or  injury  was  not  caused  by  drinking  or 
immoral  life.  If  he  is  the  fault  of  sickness,  he  shall 
receive  no  assistance. 

Section  7.    A  member  not  paying  his  dues  or  spe- 
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cial  collections  during  3  months,  shall  in  case  of  sick- 
ness, receive  no  assistance.  If  he  has  not  paid  for  6 
months,  and  is  able  to  pay  and  does  not  pay,  he  shall 
be  thrown  out  of  the  Society;  on  the  other  hand,  a 
member  not  able  to  pay  his  dues  from  six  months  and 
wishes  to  remain  a  member  of  the  Society,  must  pub- 
licly explain  his  case  to  the  Society,  and  the  Society 
can  prolong  his  payment. 

Section  11.  A  member  publicly  going  against  the 
Catholic  Faith,  leading  an  immoral  or  irreligious  life, 
disgracing  the  church,  priest  or  his  own  society,  shall 
be  immediately  cast  out  of  St.  Stephen  the  Martyr's 
Society,  his  money  will  not  be  refunded  and  assistance 
rejected. 

Section  12.  The  Society  of  St.  Stephen  the  Martyr 
shall  celebrate  a  holiday  on  Sunday  after  St.  Ste- 
phen's day,  *  *  *  and  the  whole  Society  shall  go 
to  confession  and  holy  communion. 

Article  X.    Privileges  op  Membebs. 

Section  2.  Every  member  of  St.  Stephen's  Society 
in  case  of  sickness  shall  receive  $5.00  a  week  as  assist" 
ance.  Being  sick  one  week  he  receives  no  assistance, 
but  being  ill  fully  two  weeks  or  more,  will  receive 
from  date  of  notice  being  sent  to  Recording  Secretary 
the  above  mentioned  assistance  after  six  months  shall 
receive  only  a  half,  that  is  $2.50  weekly  till  a  year; 
after  a  year  he  will  receive  no  assistance  in  sickness, 
nor  after  death  assessment  till  death. 

Section  4.  The  Society  is  obliged  to  pay  $300  in 
case  of  death  of  a  member^  ivhich  sum  members  must 
raise,  and  the  amount  to  be  collected  from  each  mem- 
ber depends  upon  the  number  of  members.  In  the 
case  of  death  of  a  member's  tvife,  the  Society  is 
obliged  to  pay  $200,  which  sum  is  collected  from  the 
members. 

Section  5.  //  the  Society  takes  the  funeral  of  the 
member  in  its  hands,  it  shall  pay  the  expense  of  the 
burial  from  those  $300,  and  the  rest  is  returned  to 
the  heirs  of  the  dead  member. 

Section  7.  Every  member  must  pay  after  the  death 
of  a  brother  the  sum  appointed  by  the  Society,  within 
three  months  after  the  death  under  the  fine  of  suspen- 
sion/' 
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Section  20  of  Article  VI  is : 

**The  Financial  Secretary  shall  notify  all  those 
whose  dnes  from  three  months  are  not  paid;  in  case 
of  six  months  the  member  shall  be  announced  publicly 
and  having  been  notified  by  a  registered  letter  and 
does  not  pay,  the  member  shall  be  crossed  out  from 
the  list  of  members." 

Sections  7  and  8  of  Article  VIII  are : 

**A  member  abusing  the  assistance  of  the  Society, 
this  being  proved  to  him,  shall  be  suspended  or  ex- 
pelled. No  suspending  shall  last  over  3  months.  A 
suspended  member  loses  all  rights  and  privileges  to 
the  Society. 

**If  member  under  suspense,  after  time  of  suspend 
is  over,  gives  a  testimonial  of  good  health  from  a  phy- 
sician, can  be  accepted  to  the  Society,  that  also  if  ho 
pays  his  debts  to  the  Society  made  during  the  sus- 
pension. ' ' 

We  have  at  such  length  given  excerpts  from  the 
constitutioii  and  included  several  even  which  do  not 
appear  in  the  abstract,  because  this  case  turns,  as  will 
be  seen  hereafter,  on  the  question  of  the  power  of  the 
corporation,  under  its  articles  of  association,  **for  re- 
ligious and  social  purposes,"  to  contract  to  levy  and 
pay  over  to  the  ** heirs"  or  family  of  a  deceased  mem- 
ber a  death  assessment. 

The  defendants  in  error  are  the  widow  and  chil- 
dren, and  therefore  the  heirs,  of  one  Stephen  Sikor- 
ski, who  was  prior  to  1906  a  member  in  good  standing 
of  the  said  Society  of  St.  Stephen  the  Martyr,  and 
who,  it  is  claimed,  was  such  a  member  at  the  time  of 
his  death,  September  13,  1906. 

The  claim  of  the  bill  of  particulars  in  the  case  is : 

*'For  life  insurance  on  the  life  of  Stephen  Sikorski 
amounting  to  Three  Hundred  Dollars  ($300)  and  due 
plaintiff  from  the  defendant  on  the  death  of  said 
Stephen  Sikorski,  which  occurred  on,  to-wit :  Septem- 
ber 13,  1906." 

The  defendant  corporation  filed  two  pleas,  the  gen- 
eral issue  of  non-assumpsit  and  nul  tiel  corporation, 
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and  set  up  also  a  counter  claim  '*for  money  due  to  the 
said  Society  and  owing  by  Stephen  Sikorski  as  dues 
and  assessments  levied  on  him  by  the  said  Society 
during  his  lifetime  as  its  member/*  As,  however,  no 
written  pleadings  were  necessary  in  this  case  in  the 
Municipal  Court,  it  does  not  matter  that  the  contentions 
relied  on  here  are  not  shown  by  the  pleadings  in  that 
court,  nor  are  we  concerned  with  mere  matters  of 
practice,  but  must,  in  the  language  of  the  Municipal 
Court  Act,  decide  the  case  ''upon  its  merits  as  they 
appear  from  the  statement  or  stenographic  report 
signed  by  the  judge/* 

The  principal  objections  here  made  to  the  judgment 
are  that  it  is  based  on  an  alleged  contract  ultra  vires 
of  the  corporation,  and  also  that  there  is  no  proof 
that  the  conditions  provided  for  in  article  X,  section 
4,  of  the  constitution  of  the  Society,  which  would  in 
any  event  alone  /make  that  alleged  contract  effective, 
existed.  The  position,  however,  is  also  taken  that  the 
evidence  shows  Sikorski  not  to  have  been  a  member 
of  the  Society  in  good  standing  at  the  time  of  his 
death.  This  was  really  the  only  question  left  to  the 
jury  in  the  court  below.  The  trial  judge  charged 
the  jury  that  if  the  evidence  proved  the  deceased  to 
be  a  member  of  the  Society  in  good  standing  at  the 
time  of  his  death,  his  heirs  were  entitled  to  recover 
$300,  but  if  he  was  proved  to  have  been  suspended 
before  his  death,  and  not  to  be  in  good  standing  at 
that  time,  they  were  not  entitled  to  recover. 

The  jury  found  a  verdict  of  $297.65 — a  sum  evi- 
dently computed  by  deducting  from  $300  the  amount 
the  jury  believed  due  from  the  deceased  to  the  So- 
ciety. On  this  verdict  the  trial  judge  entered  judg- 
ment, after  denying  a  motion  for  a  new  trial  and  a 
motion  in  arrest  of  judgment. 

We  do  not  think  it  necessary  to  discuss  the  evidence 
on  this  issue  thus  left  to  the  jury.  We  should  not 
have  disturbed  the  judgment  on  the  ground  that  the 
deceased  was  not  a  member  of  the  Society.    But  we 
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think  the  case  should  never  have  gone  to  the  jury,  and 
that  if  it  did  so  go,  no  verdict  against  the  Society 
should  have  been  allowed  to  stand,  because  this  death 
loss  sued  on  could  not  be  a  liability  of  this  corpora- 
tioiu 

Corporations  whose  charters  express  no  other  ob- 
jects than  social  and  religious  purposes,  are  not  al- 
lowed to  make  contracts  of  life  insurance,  either  tech- 
nically or  substantially  on  the  assessment  plan  or 
otherwise.  It  is  true  that  after  the  general  Incorpora- 
tion Act  was  passed  in  1872 — ^which  Act  excepts  cor- 
porations formed  for  the  purpose  of  *  insurance'' 
from  the  benefit  of  its  provisions — ^the  legislature  (in 
1874)  amended  one  of  its  sections  (relating  to  cor- 
porations not  for  pecuniary  profit)  by  adding  the 
clause:  ** Associations  and  societies  which  are  in- 
tended to  benefit  the  widows,  orphans,  heirs  and 
devisees  of  deceased  members  thereof,  and  where  no 
annual  dues  or  premiums  are  required,  and  where  the 
members  shall  receive  no  money  as  profit  or  other- 
wise, shall  not  be  deemed  insurance  companies/'  Un- 
der this  amendment  (further  amended  by  Act  of  May 
22,  1883,  to  include  among  the  possible  beneficiaries 
members  who  have  received  a  permanent  disability) 
the  legislature  evidently  contemplated  the  incorpora- 
tion of  such  assessment  death  and  disability  insurance 
associations,  in  accordance  with  the  general  incor- 
poration Act.  But  there  is  nothing  to  show  that  it 
did  not  contemplate  also  the  existence  and  enforce- 
ment of  the  general  rule  that  the  purpose  of  the  cor- 
poration, if  it  were  for  such  a  purpose,  should  be 
clearly  set  forth  in  the  articles  of  association,  which 
were  to  stand  for  its  charter.  The  presumption  is  to 
the  contrary.  But  by  Act  of  June  23,  1883,  the  Legis- 
lature, by  enacting  a  statute  entitled,  *'An  Act  to  pro- 
vide for  the  organization  and  management  of  corpora- 
tions, associations  or  societies  for  the  purpose  of 
furnishing  life  indemnity  or  pecuniary  benefits  to 
widows,  orphans,  heirs,  relatives  and  devisees  of  de- 
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ceased  members,  or  accident  or  permanent  disability 
indemnity  to  members  thereof,''  and  in  said  statute 
providing  that  all  societies  of  a  similar  character  in 
existence  should  comply  with  all  its  requirements,  and 
repealing  all  laws  or  parts  of  laws  in  conflict  with  it, 
certainly  prevented  any  doubt,  if  there  would  other- 
wise be  one,  that  mere  organization  thereafter  of  a 
corporation  not  for  pecuniary  benefit,  **for  social  and 
religious  purposes,"  not  in  the  method  prescribed  by 
the  Act  of  June  23,  1883,  or  professing  to  be  made 
under  it,  did  not  authorize  such  corporation  to  make 
valid  contracts  for  death  benefits  depending  on  the 
assessment  of  members. 

This  Act  of  1883  as  amended  in  1887  was  in  force 
when  the  plaintiff  in  error  in  this  cause  was  incor- 
porated in  1892.  It  was  replaced  by  a  similar  Act 
in  1893  for  assessment  insurance  companies,  and  by 
an  Act  passed  at  the  same  time  for  the  organization 
and  management  of  ''fraternal  beneficiary  societies," 
so-called.  These  Acts  as  subsequently  amended  are 
now  in  force. 

We  have  no  doubt  that  the  alleged  contract  of  life 
insurance  on  which  this  suit  was  brought  was  ultra 
vires  of  the  defendant  corporation. 

It  is  urged  in  argument  that  the  burial  of  the  dead 
is  a  religious  duty,  one  especially  insisted  on  by 
authorized  catechisms  of  Christian  doctrine  in  the 
church  to  which  the  parties  to  this  suit  belong,  and 
that  therefore  the  collection  and  disbursement  of 
money  for  funeral  expenses  may  well  be  within  the 
religious  purposes  for  which  the  defendant  corpora- 
tion was  formed.  It  is  undoubtedly  true  that  the 
burial  of  the  dead,  or  something  equivalent  thereto, 
is  regarded  by  all  Christian  bodies  and,  so  far  as  we 
know,  by  all  races  and  creeds,  as  a  religious  duty ;  but 
the  vice  of  the  plaintiffs'  reasoning  on  that  proposi- 
tion in  this  case  is  apparent.  We  have  no  occasion 
to  decide  here  what  may  or  may  not  have  been  within 
the  power  of  this  or  a  similarly  organized  association 
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to  contract  to  do  in  the  matter  of  funeral  or  burial 
expenses  of  its  members.  The  suit  here  is  for  *'life 
insurance  on  the  life  of  Stephen  Sikorski"  (plaintiffs' 
bill  of  particulars,  rec.  page  3) ;  and  the  sections  of 
the  constitution  under  which  money  is  claimed,  and 
which  have  been  hereinbefore  set  out,  do  not  provide 
for  burial  expenses,  except  contingently.  The  amount 
of  assessment  life  insurance  provided  for  is  to  be 
diminished  by  the  amount  paid  out  by  the  Society  for 
such  burial  expenses,  if,  and  only  if,  *4t  takes  the 
funeral  of  the  member  in  its  hands." 

But  even  were  the  contract  relied  on  not  ultra  vires, 
there  was  an  absence  of  proof  of  that  which  could 
make  a  liability. 

The  section  of  the  constitution  which  provides  for 
the  obligation  also  specifies  how  the  money  should  be 
raised.  It  does  not  apparently  provide  an  absolute 
pecuniary  obligation  for  the  corporation  itself,  but 
binds  the  corporation  to  make  assessment.  In  the 
absence  of  any  evidence  that  the  Society  has  made 
the  assessment,  or  has  any  money  on  hand,  how,  under 
this  section,  can  an  action  at  law  in  assumpsit  lie 
against  it? 

However,  it  is  on  the  want  of  power  in  the  associa- 
tion to  make  the  contract  sued  on,  that  we  place  our 
decision. 

It  is  plain  that  no  question  can  be  raised  of  the  fail- 
ure to  plead  specially  this  defense  in  the  Municipal 
Court,  and  we  do  not  think  there  is  anything  in  the 
relations  proved  between  the  deceased  or  the  suing 
beneficiaries  and  the  corporation  which  estops  it 
from  setting  it  up.  There  were  various  and  laudable 
purposes  provided  for  by  the  constitution  which  were 
directly  in  line  of  the  charter  powers  of  the  corpora- 
tion. Those  provided  for  by  that  constitution  which 
were  not  within  the  charter  powers,  the  deceased  was 
presumed  to  know  were  unauthorized  and  illegal. 
National  Home  Building  Association  v.  The  Home 
Savings  Bank  et  al.,  181  111.  35. 
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The  alleged  contract  sought  to  be  enforced  in  the 
case  at  bar  was  void  under  the  reasoning  of  this  last 
cited  canse,  and  being  void  it  necessarily  becomes  onr 
duty,  under  the  Municipal  Court  Act,  in  deciding  the 
case  upon  its  merits,  to  reverse  the  judgment  founded 
on  it,  despite  the  fact  that  the  motion  to  take  the  case 
from  the  jury,  made  at  the  close  of  the  plaintiffs' 
evidence,  was  not  renewed  at  the  close  of  all  the  evi- 
dence. The  omission  to  so  renew  that  motion  may 
have  waived  the  right  to  complain  in  any  court  of  re- 
view of  the  precise  error  of  refusing  the  peremptory 
instruction,  and  it  certainly  would  prevent  the  Su- 
preme Court,  under  their  decisions,  from  considering 
the  question  of  the  suflSciency  of  the  evidence.  Joliet 
&  Northern  E.  E.  Co.  v.  Velie,  140  HI.  59;  Humiston, 
Keeling  &  Co.  v.  Wheeler,  175  111.  314.  But  it  does 
not  relieve  us  from  the  obligation  of  weighing  the 
evidence  and,  as  the  plaintiff  had  nothing  to  sustain 
his  judgment,  of  reversing  it.  The  Appellate  Court, 
unlike  the  Supreme  Court,  has  on  it  the  duty  of  thus 
considering  and  weighing  the  evidence. 

The  judgment  of  the  Municipal  Court  is  reversed. 

Reversed. 


Chicago  City  Railway  Company  t.  Jacob  Eastrzewa. 

Gen.  No.  13,813. 

1.  Negligence — when  motorman  approaching  street  intersection 
guilty  of.  It  is  negligence  for  a  motorman  to  drive  his  car  at  a 
rapid  rate  of  speed  when  within  twenty-five  feet  of  a  busy  street 
intersection. 

2.  Negligence — when  motorman  approaching  street  intersection 
guilty  of.  It  is  negligence  for  a  motorman  to  drive  his  car  when  ap- 
proaching a  busy  street  intersection  without  ringing  his  bell. 

3.  Verdict — when  not  disturbed  as  against  the  evidence,  A  ver- 
dict will  not  be  set  aside  as  against  the  weight  of  the  evidence  un- 
less manifestly  so. 

4.  Ikstbuctions — effect  of  refusal  of  proper,  in  Municipal  Court, 
The  refusal  of  a  correct  instruction  in  a  trial  had  in  the  Municipal 
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Court  is  not  ground  for  reversal  if  the  jury  were  orally  instructed 
fairly  and  fully  with  respect  to  the  case. 

5.  IiTBTBTTcnoNs — What  phrose  need  not  te  defined.  The  phrase 
"preponderance  of  the  evidence"  is  significant  and  self-explanatory 
and  need  not  be  specially  defined  by  instructions. 

6.  Degbee  of  case — required  at  street  intersections.  It  is  incum- 
bent upon  those  in  control  of  a  street  car  to  exercise  a  greater  de- 
gree of  care  and  watchfulness  at  street  intersections  than  at  other 
places  along  its  route. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal  Court 
of  Chicago;  the  Hon.  Abnold  Heap,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  April  30, 
1908. 

"William  J.  Hyites  and  E.  C.  Higgins,  for  plaintiff 
in  error. 

Fbank  a,  Eockhold  and  Fbancis  X.  Busch,  for 
defendant  in  error. 

Mb.  Pbesidino  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  resulting  from  personal 
injuries  sustained  by  an  electrically  propelled  car 
negligently  striking  a  wagon  driven  by  plaintiff  on 
the  evening  of  January  14,  1907,  at  the  intersection 
of  Wentworth  avenue  and  Thirty-third  street,  Chi- 
cago. 

A  trial  in  the  Municipal  Court  with  jury  resulted 
in  a  verdict  and  judgment  against  defendant  for  $999. 

Defendant  sues  out  this  writ  of  error,  seeking  a 
review  of  the  record  of  the  trial  court,  and  a  reversal 
of  its  judgment,  and  argues  as  reasons  for  reversal, 
on  errors  duly  assigned,  that  the  verdict  is  contrary 
to  the  evidence,  and  the  refusal  of  the  trial  judge  to 
give  certain  instructions  to  the  jury  requested  by  the 
defendant. 

The  first  contention  involves  the  weighing  of  the 
evidence  and  a  determination  of  its  probative  force, 
the  credibility  of  the  several  witnesses,  and  which  of 
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them  are  entitled  to  the  greater  credence.  These  are 
primarily  the  burden  of  the  jury  to  solve,  and  har- 
monize. As  applied  to  the  necessary  elements  to  be 
established  by  the  proofs,  in  order  to  sustain  a  re- 
covery, they  are  twofold:  First,  that  the  plaintiff 
was  at  the  time  of  the  accident  in  the  exercise  of  due 
care  for  his  own  safety;  and,  second,  that  the  impact 
resulting  in  plaintiff's  injuries  was  primarily  caused 
by  the  actionable  negligence  of  the  defendant. 

We  have  read  all  the  evidence  foxmd  in  the  record, 
a  recapitulation  of  which  we  do  not  deeni  necessary, 
and  are  satisfied  that  it  is  amply  sufficient  to  establish 
these  dual  elements,  and  also  that  the  jury  were  justi- 
fied therefrom  in  returning  the  verdict  against  the 
defendant,  which  they  did. 

That  the  car  was  being  propelled  at  an  excessive 
rate  of  speed,  in  approaching  and  crossing  the  street 
intersection,  the  scene  of  the  collision,  is  clearly  de- 
monstrable from  the  evidence.  The  collision  was  the 
result  of  the  motorman  driving  the  car,  not  keeping 
the  car  in  such  control  as  the  law  requires  at  street 
intersections.  While  the  speed  at  which  the  car  was 
running  might  not  be  regarded  as  excessive  between 
blocks,  yet  at  a  street  crossing  such  speed,  with  its 
accompanying  lack  of  ready  control,  to  meet  conditions 
naturally  expected  to  be  encountered  at  such  a  place, 
would  be  excessive,  and  consequently  negligence  when 
an  accident  ensues  resulting  from  lack  of  control 
owing  to  such  excessive  speed.  The  intersection 
where  the  collision  occurred  was  habitually  frequented 
by  many  people  and  considerable  vehicular  traffic.  It 
was  what  is  commonly  called  a  '*busy  comer.'*  Of 
this  fact  defendant  is  chargeable  with  notice,  and  being 
so  chargeable,  the  law  requires  it  to  operate  its  cars 
in  such  a  way  as  to  avoid,  as  far  as  possible,  collisions 
with  persons  and  vehicles  passing  along  its  path,  in 
the  exercise  of  reasonable  and  ordinary  care.  Ap- 
proaching within  twenty-five  feet  of  such  an  intersec- 
tion, at  the  high  rate  of  speed  proven  by  the  evidence, 
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was  negligence  in  defendant,  and  to  such  negligence 
the  jury  properly,  we  think,  attributed  the  accident. 
Another  act  of  negligence  inferable  from  the  proofs, 
is  the  failure  to  ring  the  bell  on  the  car  when  ap- 
proaching the  street  intersection  at  a  high  rate  of 
speed.  Regardless  of  the  speed  of  the  car,  it  was  the 
duty  of  defendant,  in  approaching  and  crossing  such 
an  intersection  with  its  car,  at  such  a  busy  place,  to 
sound  the  bell  to  warn  pedestrians  and  drivers  of  its 
coming.  Its  failure  in  this  regard  is  negligence.  C. 
&  A.  R.  R.  V.  Corson,  198  111.  98. 

In  Chicago  City  Ry.  v.  Touhy,  196  111.  410,  the  court 
say :  *  *  Where  the  motorman  or  gripman  runs  his  car 
at  such  a  rate  of  speed  that  he  is  prevented  from  keep- 
ing control  of  it  so  as  to  stop  it  within  a  reasonable 
distance  upon  an  appearance  of  danger  to  others,  the 
rate  of  speed  at  which  he  propels  the  car  is  to  be 
deemed  unreasonable  or  dangerous,"  and  this  court, 
in  Chicago  City  Ry.  v.  Martensen,  100  111.  App.  306, 
said:  **This  was  at  the  street  crossing  where  the 
appellant's  motorman  was  bound  to  expect  that  per- 
sons and  teams  would  be  crossing,  and  where,  in  the 
opinion  of  the  court,  appellant  was  bound  to  have  its 
car  so  under  control  as  to  be  able  to  avoid  running 
over  or  against  persons  or  teams  lawfully  using  the 
street,  and  not  themselves  guilty  of  any  negligent  act 
or  omission  contributing  to  the  injury,  and  that  it  was 
not  contributory  negligence  in  appellee  to  rely  upon 
the  ability  of  the  appellant  to  so  manage  and  control 
its  car  as  to  avoid  the  collision,  and  the  jury  were 
justified  in  so  finding. ' ' 

In  Chicago  City  Ry.  v.  Sandusky,  198  HI.  400,  it  is 
held  that  whether  or  not  negligence  can  be  attributed 
to  a  person  in  driving  in  front  of  a  moving  car,  is  a 
question  of  fact  for  the  jury  under  proper  instructions. 
To  a  like  effect  is  W.  C.  St.  Ry.  Co.  v.  Dedloff,  92  111. 

App.  547. 

Not  being  able  to  say  that  the  judgment  is  mani- 
festly against  the  weight  of  the  evidence,  we  are  not 
permitted  to  interfere  with  it. 
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Defendant  complains  of  the  refusal  of  the  trial 
judge  to  give  to  the  jury  certain  instructions  proffered 
for  that  purpose.  The  court  did  instruct  the  jury 
orally,  and  did  not  give  the  instructions  offered  by 
defendant.  This  is  contrary  to  the  practice  and  the 
law  governing  and  controlling  other  nisi  prius  courts 
of  this  state.  But  the  rules  and  practice  governing 
the  Municipal  Court  vary  in  many  important  partic- 
ulars from  those  of  other  courts  of  record  in  this 
state,  and  where  they  are  sanctioned  by  specific  pro- 
visions of  the  Municipal  Court  Act,  such  provisions 
must  govern  to  the  exclusion  of  all  other  rules  of 
practice  and  procedure.  Wherever  decisions  of  the 
Supreme  Court  seemingly  conflict  with  the  directions 
and  provisions  of  the  Municipal  Court  Act,  they  must 
be  treated  as  being  inapplicable  and  must  yield  to  the 
latest  legislative  direction  controlling  this  new  ad- 
junct to  the  judicial  branch  of  our  government,  at 
least  until  such  time  as  the  Supreme  Court  may,  if  it 
ever  does,  hold  to  a  contrary  doctrine. 

The  trial  judge  in  this  case  instructed  the  jury 
orally.  In  this  he  was  proceeding  in  conformity  to 
the  discretion  vested  in  him  by  section  37  of  the  Mu- 
nicipal Court  Act.  The  instructions  were  confined  to 
the  law  of  the  case.  Section  supra  provides,  **The 
court  shall  charge  the  jury  as  to  the  law  only;  the 
charge  may,  in  the  discretion  of  the  court,  be  given 
orally  or  in  writing. ' ' 

The  charge  to  the  jury  is  found  in  the  bill  of  excep- 
tions. We  have  examined  it  with  care,  and  are  con- 
strained to  view  it  as  a  fair  and  impartial  exposition 
of  legal  principles  applicable  to  the  case,  suflScient  to 
enable  the  jury  to  arrive,  by  its  application  of  them 
to  the  proofs,  to  a  correct  solution  of  the  controverted 
questions,  and  to  determine  fairly  under  the  law  the 
facts  deducible  from  the  evidence. 

It  is  but  fair  to  concede  that  many  of  the  instruc- 
tions tendered  by  defendant  contain  correct  state- 
ments of  the  law  germane  to  the  controversy,  but  not 
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necessary  under  the  new  Municipal  Court  procedure 
to  be  given  to  the  jury. 

The  first  instruction  criticised  by  defendant,  in 
which  the  jury  are  charged  that  plaintiff  is  a  com- 
petent witness  in  his  own  behalf,  is  because  it  lacks 
the  qualifying  conditions  that  the  jury  should  take 
into  consideration  that  he  is  the  plaintiff  and  inter- 
ested in  the  result  of  the  suit,  in  weighing  and  giving 
credence  to  his  testimony,  is  ill-founded,  because  the 
qualifying  conditions  clearly  and  plainly  appear  in 
another  part  of  the  judge's  charge.  The  further  ob- 
jection that  it  was  error  to  charge  the  jury  that 
plaintiff  was  not  required  to  make,  out  his  case  beyond 
a  reasonable  doubt,  but  by  a  preponderance  of  the 
evidence,  to  entitle  him  to  recover,  has  no  force,  since 
C.  C.  Ry.  Co.  V.  Nelson,  215  111.  436,  where  an  instruc- 
tion similarly  framed  was  approved.  One  of  the 
averments  of  the  bill  of  particulars,  being  plaintiff's 
pleading,  was  that  he  was  in  the  exercise  of  due  care 
and  caution  for  his  own  safety,  and  a  reference  in  the 
charge  to  the  bill  of  particulars,  and  a  direction  that 
if  the  jury  believed  that  the  plaintiff  established  the 
allegations  in  his  bill  of  particulars,  etc.,  he  was  en- 
titled to  recover,  was  tantamount  to  a  charge  that 
plaintiff  must  sustain  by  proof,  before  he  can  recover, 
that  he  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety  at  the  time  of  the  accident.  C.  C. 
By.  Co.  V.  Carroll,  206  111.  318. 

It  is  also  urged  that  the  trial  court  erred  in  not 
defining  in  his  charge  to  the  jury  the  meaning  of  the 
phrase  ** preponderance  of  the  evidence.''  We  do  not 
think  this  was  necessary,  as  the  word  preponderance 
has  a  well  defined  and  well  understood  meaning,  and 
was  not  therefore  calculated  to  mislead  the  jury.  The 
well  and  generally  understood  meaning  of  preponder- 
ance is  also  its  legal  definition.  There  is  no  variation 
observable  to  us. 

The  court's  charge  is  also  said  to  be  erroneous,  in 
that  it  is  stated  ^'that  it  is  incumbent  upon  those  in 
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control  of  a  street  car  to  exercise  a  greater  degree  of 
care  or  watchfulness  at  street  intersections  than  at 
other  places  along  the  route."  With  this  complaint 
we  are  unable  to  agree.  The  law  was  correctly  stated. 
In  C.  C.  Ry.  Co.  v.  Fennimore,  199  HI.  4,  the  court 
quote  from  Booth  on  Street  Railways,  and  say:  '*  'A 
greater  degree  of  watchfulness  is  necessary  at  street 
intersections,  especially  at  crossings  which  are  usually 
thronged  with  vehicles  and  persons  on  foot,  and  at 
curves  in  the  street  or  route.'  It  is  the  doctrine  of 
this  court  that  drivers,  gripmen  and  motormen  are 
obliged  to  exercise  a  more  exacting  attention  when 
they  approach  street  crossings  in  a  crowded  city, 
where  vehicles  and  pedestrians  may  always  be  ex- 
pected in  front  of  them.'' 

In  C.  C.  Ry.  Co.  v.  Touhy,  supra,  the  court  say: 
*'It  is  incumbent  on  those  in  control  of  the  street  car 
to  exercise  a  greater  degree  of  care  and  watchfulness 
at  street  intersections  than  at  other  places  along  the 
route. ' ' 

The  sentence  in  the  charge  so  complained  of  is 
couched  in  almost  the  exact  language  used  on  several 
occasions  by  the  Supreme  Court.  Many  other  cases- 
announcing  substantially  the  same  doctrine  might  be 
readily  cited,  but  we  content  ourselves  with  the  cita- 
tions already  made,  and  the  further  observation  from 
Fisher  v.  C.  C.  Ry.,  114  111.  App.  217:  '^This  prop- 
osition has  been  decided  many  times  by  this  court  and 
the  Supreme  Court ;  some  questions  must  be  regarded 
as  settled ;  the  courts  will  not  go  on  forever  discussing 
well  established  principles." 

We  think  the  trial  judge  was  justified  in  refusing 
to  give  all  the  instructions  proffered  by  defendant. 
The  Municipal  Court  Act  vested  him  with  a  discretion 
to  follow  one  of  two  courses,  viz.:  to  charge  the  jury 
orally  or  in  writing.  He  chose  the  former;  such  was 
his  statutory  right.  His  charge  is  not  open  to  any 
serious  objection,  for  reasons  already  assigned.  But 
were  it  otherwise  we  might  say,  as  was  said  in  Ryan 
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V.  Donnelly,  71  111.  100,  **  Where  it  is  apparent  that 
substantial  justice  has  been  done,  as  it  clearly  has  been 
in  this  case,  and  the  jury  could  not  reach  any  other 
result  from  the  evidence,  we  will  not  reverse  because 
the  court  may  have  refused  instructions  that  might, 
with  propriety,  have  been  given. ' ' 

We  are  not  satisfied  that  the  judgment  is  contrary 
to  the  law  and  the  evidence,  or  resulted  from  sub- 
stantial errors  of  the  trial  judge  directly  affectiQg  the 
issues.  It  therefore  becomes  our  duty  to  affirm  the 
judgment  of  the  Municipal  Court  and  its  judgment  is 
affirmed  accordingly. 

Affirmed. 


Century  Parlor  Furniture  Company  t.  Harty  Bros.  & 

Harty  Co. 

Gen.  No.  13,S32. 

1.  Lakdlobd  and  tenant — construction  of  lease  providing  for 
furnishing  of  power.  A  lease  by  which  a  landlord  agrees  to  furnish 
certain  horse  power  for  the  running  of  a  number  of  specified  ma- 
chines, includes  only  such  machines  as  are  specified,  and  the  pro- 
vision with  respect  thereto  has  no  application  to  other  machines 
subsequently  installed,  even  though  some  of  the  original  machines 
may  have  been  at  all  times  inactive. 

2.  Verdict — when  slight  evidence  will  sustain.  Evidence  with 
respect  to  a  fact  peculiarly  within  the  knowledge  of  the  defendant, 
if  slight,  may  sustain  a  verdict  where  such  defendant  has  interposed 
no  evidence  with  respect  to  such  fact 

Action  of  covenant  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Thomas  B.  Lantbt,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  April  30,  1908. 

CoTHEEO  &  Bell,  for  plaintiff  in  error. 
Bttlklby,  Gbay  &  MoBE,  for  defendant  in  error. 

Mb.  Pbbsidino  Justice  Holdom  delivered  the  opinion 
of  the  conrt. 
The  writ  of  error  here  sued  out  calls  for  our  review 
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of  a  record  of  the  Municipal  Court  culminating  in  a 
judgment  against  defendant  below  in  favor  of  the 
plaintiflf  for  $388.08  and  costs. 

Defendant  argues,  as  grounds  for  reversal,  under 
errors  duly  assigned,  that  the  trial  court  erred  in  its 
construction  of  the  clauses  of  the  lease  involved  in 
this  controversy,  and  that  the  judgment  is  excessive 
and  contrary  to  the  preponderant  weight  of  the  evi- 
dence. 

The  lease  between  the  parties  was  for  certain  floor 
space  and  for  steam  power  to  move  and  keep  in 
motion  during  nine  hours  of  the  secular  days  of  the 
week  fifteen  machines  specifically  mentioned  in  the 
lease,  and  for  this  space  and  power  service  for  these 
fifteen  machines  a  certain  fixed  rental  of  $162.50  per 
month  was  named.  For  additional  machinery  added 
to  defendant's  plant  an  increased  rental  was  pro- 
vided. The  clauses  of  the  lease  affecting  the  conten- 
tions argued  are  encompassed  within  the  fourth  and 
fifth.    These  clauses  read  as  follows: 

**  Fourth.  The  party  of  the  first  part  agrees  to 
furnish  to  the  party  of  the  second  part  horse  power 
for  the  operation  of  the  following  machinery :  One  27'' 
single  surfacer,  One  36"  Sander,  One  36"  band  saw, 
one  scroll-saw,  one  shaper,  one  trim-saw,  one  boring 
machine,  one  post  boring  machine,  one  18"  jointer, 
one  rip-saw,  one  swing  saw,  one  serpentine  shaper, 
one  vertical  sander,  one  cone  sander,  and  one  drum 
Sander,  for  nine  working  hours  each  day  between  the 
hours  of  7 :30  o  'clock  a.  m.  and  5 :30  o  'clock  p.  m.  Con- 
ditioned, however,  that  if  power  is  furnished  at  any 
time  beyond  the  times  hereinabove  specified,  at  the 
request  of  the  second  party,  the  second  party  shall 
pay  to  the  party  of  the  first  part  the  cost  of  fuel 
and  engineer  for  the  operation  and  furnishing  of 
power  for  such  overtime.  It  being  understood  and 
agreed,  however,  that  the  party  of  the  second  part 
shall  be  entitled  to  operate  its  machinery  at  any  time 
the  party  of  the  first  part  is  operating  its  power  plant 
for  its  own  use,  without  cost  to  the  party  of  the  second 
part. 
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**  Fifth.  It  being  mutually  understood  and  agreed 
that  the  party  of  the  first  part  is  to  furnish  the  neces- 
sary power  to  operate  shaft  and  fan  now  in  said 
premises.  The  party  of  the  first  part  further  agrees 
to  furnish,  not  to  exceed  five  additional  horse  power 
on  request  of  party  of  the  second  part,  at  a  cost  of 
four  dollars  per  month  for  each  horse  power. '* 

Defendant,  in  July,  1906,  without  notice  to  plaintiflP, 
and  in  fact  without  its  knowledge,  installed  in  the 
demised  premises,  and  operated  in  its  business,  nine 
other  machines.  When  this  fact  came  to  the  knowl- 
edge of  plaintiff,  it  made  a  claim  for  increased  rental, 
under  the  covenants  of  the  lease.  Defendant  repu- 
diated liability  for  any  more  rental,  insisting  that 
under  the  terms  of  the  lease  it  was  entitled  to  have 
furnished  horsepower  sufficient  to  operate  fifteen  ma- 
chines all  the  time,  that  in  fact  it  never  did  keep  in 
operation  fifteen  machines,  not  even  after  the  nine 
new  machines  were  added  to  those  already  installed. 
Defendant  also  insisted  that  it  consumed  no  more 
horsepower  after  the  installing  of  the  new  machines 
than  it  did  before  that  time.  That  the  intention  of 
the  parties  appears,  from  a  construction  of  the  lease 
and  its  various  provisions,  to  have  been  that  defend- 
ant at  all  times  during  the  term  of  the  lease  was 
entitled  to  horsepower  sufficient  to  operate  fifteen 
machines,  irrespective  of  the  number  of  machines 
maintained  by  defendant  upon  the  floor  space  leased. 
We  cannot  concede  our  assent  to  these  contentions. 
The  conceded  facts,  in  the  light  of  the  covenants  of 
the  lease,  are  clearly  contrary  to  these  contentions. 
It  is  admitted  that  at  no  time  anterior  to  the  install- 
ing of  the  new  machines  were  the  fifteen  machines  set 
out  in  the  lease  kept  in  operation;  that  all  of  the 
time  some  of  them  remained  inactive.  The  covenant 
to  rent  the  floor  space  and  to  furnish  steam  motive 
power  at  a  fixed  rental  of  $162.50  a  month  is  clearly 
limited  to  the  fifteen  machines  designated,  the  lan- 
guage of  the  lease  being  ''agrees  to  furnish  horse 
power  for  the  operation  of  the  following  machines,'' 
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naming  fifteen.  We  have  no  right  to  enlarge  the  con- 
tract which  the  parties  have  made  for  themselves  by 
a  forced  construction,  or,  as  defendant  invites  ns  to 
do,  to  read  into  the  contract  conditions  which  are  not 
found  there.  There  is  no  covenant  to  furnish  any 
limited  number  of  horsepower.  The  covenants  found 
in  the  lease  are  to  furnish  sufficient  steam  power  to 
operate  certain  specifically  named  machines,  and  none 
other.  Neither  is  the  fact,  if  it  be  a  fact,  that  numer- 
ically no  more  machines  were  actually  operated  after 
the  enlargement  of  the  number  of  machines  than  be- 
fore, of  any  importance  or  significance.  Such  fact 
would  not  change  in  any  degree  the  contractual  rela- 
tions of  the  parties. 

We  do  not  regard  the  covenants  of  the  lease  here 
involved  as  at  all  ambiguous;  neither  is  there  any- 
thing vague  or  uncertain  in  them.  By  clause  four  the 
covenant  to  fuiyiish  motive  power  was  limited  to  fif- 
teen machines,  each  specifically  named.  We  think,  in 
construing  this  covenant  as  excluding  other  machines 
from  its  operation,  the  maxim  expressio'unius  est  ex- 
clusio  alterius  is  applicable  and  controlling. 

There  is  no  such  uncertainty  as  to  the  meaning  of 
either  of  these  covenants  calling  for  the  application 
of  rules  of  construction.  They  are  plain,  and  the 
intent  of  the  parties  therefrom  apparent,  and,  as  said 
in  Gibbs  v.  Peoples  Nat'l  Bank,  198  lU.  312,  ''Where 
an  ambiguity  appears  and  the  intention  is  not  clear, 
rules  of  construction  are  useful,  but  where  a  clear  in- 
tention appears  on  the  face  of  the  instrument,  they  do 
not  apply." 

While  the  evidence  upon  which  the  trial  judge  as- 
sessed damages  was  meager,  and  under  some  circum- 
stances would  be  most  unsatisff^ctory,  still  the  evi- 
dence given  was  all  that  was  within  the  reach  of  or 
attainable  by  plaintiff.  How  often  or  to  what  extent 
the  nine  new  machines  were  operated,  and  the  amount 
of  horsepower  energy  used  by  them  from  the  time 
they  were  installed  until  commencement  of  suit,  were 
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all  facts  and  conditions  within  the  exclusive  knowl- 
edge of  defendant.  It  chose  to  keep  silent,  and  offered 
no  proof  in  diminution  of  damages.  It  is  too  late 
now  to  complain.  We  can  do  no  better  in  illustra- 
tion of  this  point  than  to  quote  the  language  of  Mr. 
Justice  Adams  in  Board  of  Trade' v.  Central  Grain  & 
Stock  Exchange,  98  HI.  App.  212,  that  ''When  a  party 
refuses  to  answer  relevant  questions,  or  to  produce 
evidence  in  his  possession  or  subject  to  his  control, 
the  presumption  is  that  the  testimony,  if  given,  or 
the  evidence,  if  produced,  would  be  unfavorable  to 
him.'*  So  in  the  case  at  bar  we  must  construe  the 
silence  of  defendant  upon  the  question  of  damages  as 
tantamount  to  a  concession  that  if  the  facts  known 
only  to  it,  as  to  the  quantity  of  horsepower  energy 
consumed  in  the  operation,  from  time  to  time,  of  the 
nine  new  machines,  were  divulged,  the  assessment  of 
damages  by  the  trial  court  would  not  have  been  dimin- 
ished, but  might  have  been  increased. 

We  are  satisfied  that  the  merits  of  this  case  are 
with  the  plaintiff,  and  the  judgment  of  the  Municipal 
Court  is  therefore  affirmed. 

'Affirmed. 


The  Toledo  Computing  Scale  Company,  Defendant  In 
Error,  t.  Oscar  Tyden  and  Carl  A.  Tyden,  Plaintiffs 
in  Error. 

Oen.  No.  13,826. 

1.  PBAcncE — tDhat  requirments  of  hill  of  particulars  in  Munid- 
pal  Court.  Precision  and  exactitude  of  statement  in  a  bill  of  particu- 
lars are  not  required  by  the  Municipal  Court  Act  in  cases  where 
written  pleadings  are  not  essential.  All  that  the  act  demands  is  a 
bill  of  particulars  sufficient  to  apprise  the  defendant  of  the  nature 
and  character  of  the  demand  made  against  him. 

2.  Contracts — when  note  and  written  contract  construed  as  one 
instrument,  A  note  and  a  written  agreement  as  to  the  mode  in 
which  the  former  shall  be  payable,  where  executed  together,  are 
confltraed  as  one  instrument. 
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3.  Meabuse  of  damages — when  general  rule  pertaining  to  cause 
of  action  for  refusal  to  accept  merchandise  ordered  does  not  apply. 
Held,  that  under  the  contract  between  the  parties  in  this  cause  the 
general  rule  as  to  the  measure  of  damages  in  an  action  for  refusal 
to  accept  merchandise  ordered  did  not  apply. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Mancha  Bbuggemeteb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.    Affirmed.    Opinion  filed  April  30,  1908. 

Atwood,  Pease  &  Loucks,  for  plaintiffs  in  error. 
Albeet  H.  Meads,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

It  is  sought  by  this  writ  of  error  to  reverse  a  judg- 
ment of  the  Municipal  Court  entered  on  the  verdict  of 
a  jury  for  $240.  The  verdict  was  instructed  by  the 
court,  and  in  so  doing  it  is  contended  the  court  com- 
mitted error.  It  is  also  contended,  with  much  plaus- 
ibility and  citation  of  supporting  authority,  that  the 
court  took  an  erroneous  view  as  to  the  measure  of 
damages  and  in  excluding  from  the  consideration  of 
the  jury  evidence  of  the  value  of  the  scales,  the  con- 
tract price  of  which,  less  $30  paid  on  account,  was 
the  subject-matter  of  the  suit.  It  is  also  contended 
that  the  proof  is  so  variant  from  the  bill  of  particu- 
lars filed  in  the  cause  by  plaintiff  and  constituting  its 
statement  of  claim  as  to  preclude  plaintiff  from  re- 
covering in  this  action.  Precision  and  exactitude  of 
statement  in  a  bill  of  particulars  are  not  required  by 
the  Municipal  Court  Act  in  this  class  of  cases.  All 
that  the  act  demands  is  a  bill  of  particulars  suflScient 
to  apprise  a  defendant  of  the  nature  and  character  of 
the  demand  made  against  him.  The  bill  of  particulars 
in  the  record  sufficiently  fulfilled  this  requirement. 
It  is  not  pretended  that  defendants  were  in  any  man- 
ner misled  to  their  detriment,  or  prevented  from  in- 
terposing any  defense  which  they  might  otherwise 
have  interposed  to  the  claim.    If  defendants  desired 
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a  more  specific  bill  of  particulars,  they  should  have 
moved  for  an  order  requiring  one.  If  they  needed 
any  information  not  disclosed  by  the  bill  of  particu- 
lars in  relation  to  the  plaintiff's  claim,  they  could 
have  procured  it  by  propounding  interrogatories  to 
plaintiff,  as  provided  by  the  Municipal  Court  Act. 
The  main  purpose  of  the  Municipal  Court  Act  is  to 
simplify  procedure  and  to  avoid  the  technicalities  of 
common  law  pleading. 

Plaintiff  rested  its  case  after  offering  in  evidence 
the  note  of  defendants  for  $240.  This  was  sufficient, 
if  unrebutted,  to  authorize  a  recovery.  But  the  fact 
remains  that  the  note  was  not  in  itself  decisive  of 
plaintiff's  right  of  recovery,  as  developed  by  the 
proofs  of  the  defendants.  Upon  such  proof  rests  the 
right  of  plaintiff  to  maintain  this  action.  The  note 
being  no  more  than  evidence  corroborative  of  the  con- 
tract  existing  between  the  parties.  The  parties  en- 
tered into  a  contract  in  writing  by  which  the  plaintiff 
agreed  to  sell  to  defendants  three  scales  at  the  aggre- 
gate price  of  $270.  On  this  contract  defendants  paid 
$30  and  gave  the  note  in  evidence  for  $240,  The  con- 
tract provides  that  the  title  to  the  scales  shall  re- 
main in  plaintiff  until  full  payment  therefor  is  made, 
and  that  the  contract  should  not  be  countermanded  by 
defendants,  and  that  if  defendants  refused  to  accept 
the  scales  when  tendered,  the  whole  amount  unpaid 
should  immediately  become  due  and  payable.  The 
contract  is  dated  January  8,  1907,  and  on  the  twenty- 
sixth  day  of  the  same  month  defendants  by  letter  noti- 
fied plaintiff  that  they  cancelled  the  order  for  the 
three  scales  covered  by  the  contract.  The  scales  were 
subsequently  tendered  to  defendants  at  their  store  in 
Chicago,  but  they  refused  to  accept  them.  The  scales 
were  again  tendered  in  the  Municipal  Court  upon  the 
trial. 

It  is  conceded  that  the  giving  of  the  note  in  no  way 
changed  the  contract  as  between  the  parties,  and  the 
question  presented  for  our  decision  involves  the  rule 
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of  law  governing  the  rights  of  the  parties  under  the 
contract  and  the  evidence  of  the  action  of  the  parties 
subsequent  to  its  making.  The  conrt  say  in  Bradley 
V.  Marshall,  54  HI.  174:  **The  note  and  the  written 
agreement  as  to  the  mode  in  which  it  should  be  pay- 
able, having  been  executed  together,  are  to  be  con- 
strued as  one  agreement."  We  shall  so  treat  the 
note  and  contract  contained  in  the  record  before  us. 
The  contract,  it  is  insisted,  is  executory  in  its  nature ; 
that  the  title  to  the  scales  never  passed  out  of  plaint- 
iff, and  that  such  title  still  remains  in  plaintiff,  and 
that  therefore  the  measure  of  damages  recoverable  in 
this  action  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  the  refusal  of  de- 
fendants to  carry  out  their  part  of  the  contract  by 
accepting  the  scales  when  first  tendered.  We  have 
no  disposition  to  disagree  with  the  authorities  cited 
by  counsel — and  they  are  many — ^which  hold  to  the 
doctrine  that  in  cases  of  an  executory  contract,  where 
the  title  to  the  property  remains  in  the  vendor  and 
never  passed  to  the  vendee,  the  measure  of  damages 
upon  refusal  of  the  vendee  to  accept  and  pay  for  the 
property  is  the  difference  between  the  contract  price 
of  the  commodity  bargained  and  its  market  value  at 
the  time  of  the  breach  by  the  vendee.  We  are  in 
accord  with  the  doctrine  as  thus  announced.  It  is 
well  stated  in  this  state  in  Bumham  v.  Roberts,  70 
HI.  25,  and  has  not  been  departed  from  since.  It  is 
sustained  by  text-writers,  and  may  be  found  in  2  Ben- 
jamin on  Sales,  6  Am.  ed.  971;  2  Meacham  on  Sales, 
1373.  But  the  difficulty  with  defendants'  attitude 
arises,  we  think,  from  a  misconception  of  the  nature, 
effect  and  purport  of  this  contract.  It  is  akin  to  an 
executory  contract.  It  is  an  executory  contract,  with 
the  qualification  that  at  the  option  and  by  the  act  of 
the  vendor  plaintiff  it  may  become  an  executed  con- 
tract. This  is  evidently  its  legal  import.  One  of  the 
strong  evidences  that  it  was  so  intended  is  gathered 
from  the  agreement  of  the  parties  that  defendants 
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could  not  countermand  the  order.  As  they  could  not 
do  so,  it  follows  that  it  was  the  intention  of  plaintiff 
to  retain  the  power  to  hold  defendants  to  their  con- 
tract by  making  delivery  at  its  option.  Defendants 
could  only  insist  on  being  vested  with  title  to  the 
scales  upon  the  performance  of  one  condition,  viz., 
payment  in  full;  but  plaintiff  could  waive  the  execu- 
tory part  of  the  contract  by  tendering  the  scales  and 
demanding  the  amount  remaining  unpaid.  This  it 
did,  and  from  that  time  the  contract  became  an  exe- 
cuted one,  so  far  as  plaintiff  ^s  rights  are  concerned, 
and  thereby  the  title  to  the  scales  vested  in  defend- 
ants, for  whom  plaintiff  thereafter  held  possession 
only.  The  tender  was  kept  good  and  continued  effect- 
ual by  again  being  made  at  the  trial. 

The  doctrine  in  this  jurisdiction  is  that  promulgated 
in  Osgood  v.  Skinner,  211  HI.  229,  affirming  on  further 
review  the  decision  of  this  court  to  be  found  in  111 
111.  App.  606. 

White  V.  Solomon,  164  Mass.  518,  is  an  exceedingly 
interesting  and  instructive  case.  The  amount  at  stake 
was  insignificant,  but  the  legal  principle  involved 
subtle  and  far  reaching.  It  cannot  be  gainsaid  but 
what  the  decision  in  White  v.  Solomon,  supra,  demon- 
strates that  the  legal  doctrine  discussed  is  not  free 
from  doubt.  The  dissenting  opinion  is  as  vigorous 
and  as  well  supported  by  citation  from  the  opinions 
of  courts  of  recognized  eminence  as  the  majority 
opinion  pronouncing  the  law  for  that  forum.  The 
court  there  say:  **We  are  not  to  construe  the  equities 
into  the  contract,  but  to  carry  it  out  as  the  parties 
were  content  to  make  it.  If  a  man  is  willing  to  con- 
tract that  he  shall  be  liable  for  the  whole  value  of 
a  chattel  before  the  title  passes,  there  is  nothing  to 
prevent  his  doing  so  and  thereby  binding  himself  to 
pay  the  whole  sum.  When,  as  here,  all  the  conditions 
have  been  complied  with,  the  performance  of  which 
by  the  terms  of  the  contract  entitles  the  vendors  to 
the  whole  sum,  if  the  vendors  have  not  either  broken 
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the  contract  or  done  any  act  diminishing  the  rights 
given  them  in  express  words,  the  buyer  cannot,  by  an 
act  of  his  own  repudiating  the  title,  gain  a  right  or 
recoupment,  or  otherwise  diminish  his  obligation  to 
pay  the  whole  sum  which  he  has  promised. ' ' 

We  do  not  wish  to  be  understood  as  in  the  slightest 
degree  departing  from  the  doctrine  that  where  chat- 
tels are  sold  under  an  executory  contract,  with  title 
remaining  in  the  vendor  until  payment  of  the  contract 
price  by  the  vendee,  and  the  failure  of  the  vendee  to 
perform  his  part  of  the  contract,  that  the  measure  of 
damages  for  ^uch  breach  is  the  difference  between  the 
contract  and  the  market  price.  But  the  case  at  bar, 
as  we  have  already  shown,  is,  under  the  conditions 
of  the  contract,  so  clearly  distinguishable  from  the 
conditions  supporting  such  rule  and  doctrine  as  to 
make  that  rule  inapplicable. 

While  the  contract  in  some  of  its  aspects  is  execu- 
tory and  might  be  so  maintained  by  the  plaintiff,  yet 
its  provisions  inhibited  in  express  terms  the  right 
of  defendants  to  abrogate  or  rescind  it.  The  vendor 
must  be  held  to  have  had  in  mind  such  purpose,  and 
by  the  terms  of  the  contract  made  such  purpose  and 
the  intention  inferable  therefrom  effectual,  viz.,  the 
thwarting  of  any  purpose  or  right  on  the  part  of  the 
vendees  to  refuse  to  accept  the  scales,  and  to  reserve 
thereby  an  option  to  itself  to  change  the  executory 
nature  of  the  contract  by  tendering  to  vendees  the 
scales  and  demanding  the  amount  remaining  unpaid. 
This  plaintiff  did.  The  contract  thereby  became  exe- 
cuted on  their  part,  with  the  right  resulting  to  it  to 
demand  and  receive  from  defendants,  and  on  their 
failure  to  pay,  to  sue  them  for  the  unpaid  purchase 

price. 

Appleton  V.  Norwalk  Library  Corporation,  53  Conn. 
4,  is  similar  in  fact  and  principle  to  the  case  at 
bar.  That  was  a  sale  of  books  to  be  paid  for  in  in- 
stalments, title  to  the  books  remaining  in  seller  until 
payment  in  full.    The  purchaser  sought  to  avoid  the 
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contract  by  returning  the  books  received,  and  the 
court  say:  '*It  is  true  that  the  title  to  the  goods 
did  not  pass  and  could  not  pass  until  the  full  sum 
of  $90  had  been  paid,  but  the  promise  to  pay  that 
sum  was  absolute.  Whence,  then,  come  the  defend- 
ants' right  to  return  the  books  in  full  satisfaction 
and  discharge  of  the  contract  and  thus  leave  a  great 
part  of  the  installments  unpaid!  But  this  is  not 
their  only  remedy.  The  contract  expressly  further 
provides  that,  in  case  of  such  breach,  all  the  remain- 
ing unpaid  installments  shall  immediately  become  due 
and  payable.  If  they  become  due  and  payable  in  con- 
sequence of  non-payment,  of  course  a  suit  could  be 
maintained  for  their  recovery.'' 

The  decision  of  the  Municipal  Court  is  right  and  its 
judgment  is  affirmed. 

^Affirmed. 


Frank  F.  TanAlstine,  Plaintiff  in  Error,  y.  Emily  J. 
HcAldon  et  aL,  Defendants  in  Error. 

Oen.  No.  13,833. 

1.  DuBESS — What  essential  to  constitute,  entitling  relief  in  equity. 
In  order  to  obtain  relief  in  equity  upon  the  ground  of  duress,  it 
must  appear  that  the  means  resorted  to  were  sufficient  for  the  time 
being  to  deprive  the  complainant  of  the  exercise  of  his  free  will 
and  understanding  in  what  he  did,  so  that  such  acts,  instead  of 
being  the  exercise  of  free  will,  were  compelled  by  the  dominant  will 
of  another. 

2.  DuBESs — tohat  does  not  constitute.  It  is  not  ipso  facto  un- 
lawful to  threaten  civil  proceedings  to  enforce  a  legal  demand;  such 
a  threat  is  insufficient  to  support  a  claim  of  duress. 

3.  Res  judicata — when  established.  Where  the  questions  sought 
to  be  presented  in  one  case  have  been  properly  raised  and  deter- 
mined In  another  cause  arising  between  the  same  parties  with  re- 
spect to  the  same  subject-matter,  the  court  having  jurisdiction  both 
of  the  parties  "and  of  the  subject-matter,  a  res  judicata  is  estab- 
lished. 

Bin  in  chancery.    Error  to  the  Superior  Court  of  Cook  county; 
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the  Hon.  Geoboe  A.  Dufuy,  Judge,  presiding.    Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  April  30,  1908. 

Chxjbch,  Shebbubne  &  Sass,  for  plaintiflf  in  error. 

Livingston  &  Bach  and  Livingston  &  Stebn,  for  de- 
fendant in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  conrt. 

The  sustaining  of  a  general  and  special  demurrer  to 
the  amended  bill  of  plaintiff  in  error  and  the  dismiss- 
ing of  the  same  for  want  of  equity  are  claimed  to  be  so 
erroneous  that  this  court  ought  to  reverse  the  decree 
of  the  chancellor  and  send  the  bill  back  to  the  Superior 
Court  for  answer  and  a  trial  upon  the  merits.  With 
that  end  in  view  this  writ  of  error  has  been  sued  out. 

Complainant  below  electing  to  stand  by  the  aver- 
ments of  his  bill,  the  question  before  us  for  decision  is 
whether  the  amended  bill,  with  its  material  averments 
uncontradicted,  entitles  complainant  to  any  of  the  re- 
lief prayed.  In  other  words,  if  all  the  material  and 
essential  facts  averred  are  true  and  sustained  by  the 
proofs,  are  they  sufficient  to  sustain  a  decree  for  the 
relief  sought.  The  most  convincing  argument  that 
they  are  not  rests  in  the  record  of  the  Appellate  Court 
in  the  Second  District  in  a  case  where  all  the  facts 
and  most  of  the  questions  here  involved  were  there  de- 
cided, as  appears  from  the  opinion  of  Mr.  Presiding 
Justice  Willis  in  McAldon  et  al.  v.  VanAlstine,  135  111. 
App.  396.  That  case  was  decided  upon  its  merits, 
after  hearing  the  proofs  of  the  parties  on  bill,  answer 
and  replication.  In  this  it  differs  from  the  case  at 
bar,  which  is  before  us  on  the  sustaining  of  the  de- 
murrer, a  dismissal  of  the  bill  following. 

The  demurrer  contains  this  special  assignment: 
**That  said  amended  bill  upon  its  face  shows  that  the 
complainant  surrendered  the  notes  therein  mentioned 
voluntarily,  and  that  the  same  was  his  act,  and  that 
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said  bill  does  not  show  any  duress  practiced  by  these 
defendants  upon  the  complainant,** 

The  bill  charges  inter  alia  that  complainant  had  ad- 
vanced money  with  which  to  pay  premiums  upon  a  life 
insurance  policy  in  favor  of  defendant,  Emily  J.  Mc- 
Aldon, on  the  life  of  her  sister,  and  had  taken  an  as- 
signment of  the  policy  as  security  for  premiums  ad- 
vanced and  premiums  which  he  might  advance  in  the 
future ;  that  James  McAldon,  the  husband  of  Emily  J. 
McAldon,  being  indebted  to  one  C.  0.  McClellan  in  the 
sum  of  $500,  on  April  12,  1900,  gave  his  note  for  that 
sum,  payable  in  one  year  after  date,  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  payable  semi-an- 
nually, and  secured  the  said  note  by  a  trust  deed  exe- 
cuted by  himself  and  wife  to  Daniel  J.  Avery,  trustee, 
conveying  certain  real  estate  in  Chicago;  that  James 
McAldon  died  October  15,  1902,  and  that  by  his  will 
he  vested  the  title  to  the  property  secured  by  the  trust 
deed  to  Daniel  J.  Avery  in  his  wife,  the  said  Emily  J. 
McAldon,  subject  to  its  lien;  that  complainant  May 
4,  1903,  purchased  the  $500  note  secured  by  the  trust 
deed,  and  Emily  J.  McAldon  on  August  12,  1904,  con- 
veyed the  real  estate  described  in  the  trust  deed  secur- 
ing the  note  unto  Fred  S.  Larson,  subject  to  the  lien 
of  the  trust  deed  and  subject  also  to  a  life  estate  re- 
served in  the  conveyance  to  herself.  Complainant 
then  charges  that  from  February  19,  1904,  until  No- 
vember 8,  1904,  he  was  the  Eepublican  candidate  for 
clerk  of  the  Circuit  Court  of  Woodford  county  in  this 
state;  that  during  that  time  *'his  health  was  poor;'' 
that  about  October  10,  1904,  the  defendants,  Emily  J. 
McAldon  and  Fred  S.  Larson,  together  with  W.  H. 
Foster  and  J.  L  Kerr,  entered  into  a  conspiracy  to 
cheat  and  defraud  him  and  to  obtain  and  take  from 
him,  by  false  and  fraudulent  pretenses  and  unlawful 
threats,  the  aforesaid  note  and  trust  deed ;  that  in  fur- 
therance of  such  unlawful  conspiracy,  about  three 
weeks  before  the  day  of  election,  the  said  W.  H.  Foster 
represented  to  him  that  the  defendant,  Emily  J.  Mc- 
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Aldon,  claimed  that  a  part  of  the  contract  by  which  he 
got  possession  of  the  life  insurance  policy  above  men- 
tioned was  that  he  should  cancel  and  surrender  the 
$500  note,  and  that  L.  C.  Hay,  an  attorney  at  Bloom- 
ington,  had  prepared  a  bill  ready  to  file  in  the  Wood- 
ford county  Circuit  Court  specifically  to  enforce  said 
contract  and  to  cancel  the  note  and  compel  a  surrender 
of  the  trust  deed  securing  the  same ;  that  such  bill  would 
publicly  charge  complainant  with  many  unlawful  and 
fraudulent  acts,  which  would  have  the  effect  of  impugn- 
ing his  integrity  and  endangering  and  maybe  defeating 
his  election,  and  that  this  only  way  open  to  him  to  avoid 
the  disastrous  consequences  so  unlawfully  threatened 
was  to  submit  to  the  demand  and  yield  possession  of 
the  note  and  trust  deed,  which  he  accordingly  did  by 
delivering  the  same  uncancelled  to  J.  I.  Kerr;  avers 
that  none  of  the  charges  made  were  true,  and  that  the 
note  and  trust  deed  were  surrendered  without  any  con- 
sideration; that  said  $500  note  was  by  some  one  can- 
celled after  its  surrender  and  the  trust  deed  released 
by  Avery,  the  trustee,  and  delivered  to  Larson,  who 
filed  the  same  for  record  in  the  recorder's  office  of 
Cook  county ;  prays  an  annulment  of  the  Avery  release 
deed,  and  that  complainant  may  be  adjudged  the  law- 
ful owner  of  the  note  and  trust  deed,  and  that  the  trust 
deed  be  foreclosed  to  pay  the  amount  of  the  principal 
and  interest  of  the  note  secured  by  it,  and  for  solic- 
itor's fee  and  costs,  etc. 

The  application  of  the  doctrine  of  duress  is  invoked 
as  entitling  complainant  to  the  relief  sought  by  his 
bill.  If  the  means  resorted  to  were  sufficient,  for  the 
time  being,  to  deprive  complainant  of  the  exercise  of 
his  free  will  and  understanding  in  what  he  then  did,  so 
that  such  acts,  instead  of  being  the  exercise  of  his  own 
free  will,  were  compelled  by  the  dominant  will  of  an- 
other, he  might  be  entitled  to  relief  from  the  results 
of  the  acts  so  coerced.  There  is,  however,  no  averment 
that  complainant  did  not  fully  know  and  understand 
what  he  was  doing  and  the  effect  of  such  acts,  and  none 
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that  he  was  not  in  his  right  mind  and  compos  mentis. 
Neither  is  it  averred  that  any  degree  of  force  was  used 
to  compel  him  to  take  the  action  he  did  by  complying 
with  the  requests  made  upon  him  for  the  reasons 
urged  upon  him,  which,  if  true,  justified  the  acts  com- 
plained of.  It  is  true  that  complainant  was  a  candi- 
date for  the  suffrages  of  the  people  at  the  time  of  the 
transactions  challenged,  and  that  it  undoubtedly  would 
have  been  embarrassing  to  the  prosecution  of  his  cam- 
paign to  have  a  bill  filed  in  the  political  bailiwick  which 
was  the  scene  of  such  campaign  impugning  the  fair- 
ness of  his  dealings  with  the  widow  of  a  former  citi- 
zen; yet  these  facts  in  no  way  curtailed  the  right  of 
Mrs.  McAldon  to  seek  her  remedy  in  the  manner 
threatened  or  to  take  advantage  of  the  psychological 
moment  thus  presented  to  assert  her  claim  and  compel 
the  complainant  to  perform  his  contract.  It  is  not 
ipso  facto  unlawful  to  threaten  civil  proceedings  to 
enforce  a  legal  demand,  and  such  a  threat  is  insuffi- 
cient to  support  the  claims  of  duress.  Weber  v.  Kir- 
kendaU,  44  Neb.  766. 

Even  to  threaten  a  criminal  prosecution  does  not 
constitute  duress  where  no  warrant  has  been  issued 
or  criminal  proceedings  commenced.  Loan  &  Pro- 
tective Assoc,  v.  Holland,  63  HI.  App.  59. 

To  set  aside  transactions  of  the  nature  involved  in 
this  dispute  on  the  ground  of  duress,  complainant  must 
have  been  at  the  time  he  acted  in  fear  of  his  life  or 
bodily  harm  if  he  refused,  and  his  mind  so  affected 
and  his  free  will  so  overcome  by  the  means  used  that 
he  in  fact  lost  his  freedom  of  will  to  such  an  extent 
that  he  did  not  understand  the  effect  of  his  actions; 
that  the  things  done  were  coerced,  and  as  a  conse- 
quence lacked  the  element  of  free  will.  Hagan  v. 
Waldo,  168  m.  646;  Hintz  v.  Hintz,  222  ihid.  248. 

The  bill  discloses  that  the  surrender  of  the  $500  note 
and  the  trust  deed  to  Avery  securing  it  were  the  vol- 
untary acts  of  complainant,  and  it  follows  that  from 
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the  consequences  of  such  voluntary  acts  a  court  of 
equity  cannot  afford  him  relief. 

We  are  of  the  opinion  that  the  rights  of  com- 
plainant in  the  matters  set  forth  in  the  bill  having 
been  before  the  Circuit  Court  of  Woodford  county, 
as  appears  from  the  opinion  of  the  Appellate  Court 
in  the  Second  District,  supra,  and  this  court  hav- 
ing decided  contrary  to  complainant's  contentions, 
and  no  further  appeal  being  prosecuted,  that  all  the 
questions  there  involved  and  adjudicated  and  here 
again  sought  to  be  further  litigated,  are  res  adjudi- 
cata,  and  complainant  is  in  consequence  barred  from 
again  calling  them  in  question  in  another  forum. 

Lord  Hardwick's  definition  of  the  doctrine  of  res 
ad  judicata  in  Gregory  v.  Molesworth,  3  Atkyns,  626, 
is  terse  and  comprehensive  and  often  quoted  with 
conamendation.  It  is:  **When  a  question  is  necessa- 
rily decided  in  effect,  though  not  in  express  terms,  be- 
tween parties  to  the  suit,  they  cannot  raise  the  sapie 
question  as  between  themselves  in  any  other  suit  in  any 
other  form." 

The  Supreme  Court  of  Massachusetts  well  defined 
the  doctrine  in  Foster  v.  Busteed,  100  Mass.  409,  in 
these  words;  **The  doctrine  of  res  adjudicata  is 
plain  and  intelligible,  and  amounts  simply  to  this — 
that  a  cause  of  action  once  finally  determined,  with- 
out appeal,  between  the  parties,  on  the  merits,  by  a 
competent  tribunal,  cannot  afterwards  be  litigated 
by  a  new  proceeding  either  before  the  same  or  any 
other  tribunal." 

The  litigation  in  the  Woodford  Circuit  Court,  rea^ch- 
ing  finality  by  the  decision  of  the  Appellate  Court  in 
the  Second  District,  fulfills  all  the  essential  require- 
ments last  quoted.  The  decree  of  the  Superior  Court 
sustaining  the  demurrer  to  the  amended  bill  and  dis- 
missing it  for  want  of  equity  is  affirmed. 

Affirmed. 
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Harry  8.  lewis.  Defendant  In  Error,  t.  Bldwell  Elec- 
tric Company,  Plaintiff  in  Error. 

Gen.  No.  13,841. 

1.  CospoBATiONS — what  conversion  of  corporate  stock.  A  conver- 
sion of  corporate  stock  will  be  attributed  to  a  corporation,  first.  If 
It  sells  or  declares  a  forfeiture  of  stock,  wrongfully,  and,  second, 
where  It  wrongfully  refuses  to  recognize  a  valid  transfer  and  to 
register  such  a  transfer  and  Issue  a  new  certificate  to  the  transferee. 

2.  Pabties — who  proper  party  to  maintain  action  for  illegal  con- 
version of  corporate  stock.  Where  a  corporation  has  converted  cor- 
porate stock  by  refusing  to  Issue  a  certificate  to  a  legal  transferee^ 
the  remedy  and  right  of  action  rest  solely  In  the  transferee. 

Trover.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
CuABLEs  N.  GooDivow,  Judgo,  presiding.  Heard  In  this  court  at  the 
October  term,  1907.    Reversed.    Opinion  filed  April  30,  1908. 

NoBMA:pr  A.  Beck,  for  plaintiff  in  error;  A.  M.  Las- 
leY,  of  connsel. 

EiJ>BiDGE  &  BosB,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

The  cause  here  brought  for  review  on  the  writ  of 
error  sued  out  of  this  court  to  the  Municipal  Court  of 
Chicago,  which  has  been  made  to  operate  as  a  super- 
sedeas by  an  order  of  this  court,  seeks  to  reverse  a 
judgment  of  the  Municipal  Court  for  $363,  rendered 
without  the  intervention  of  a  jury. 

Plaintiff  is  a  broker  and  dealer  in  stocks  and  bonds 
at  Chicago.  He  bought  at  various  times  during  the 
months  of  February  and  March  1,100  shares  of  the 
stock  of  the  defendant  corporation.  These  shares 
were  represented  by  three  certificates,  which  were  as- 
signed in  blank  and  delivered  to  plaintiff.  The  1,100 
shares  were  afterwards  sold  by  plaintiff  to  Ellis  &  Co. 
of  San  Francisco,  who  directed  that  certificates  for 
thfi  stock  be  made  out  to  different  persons  named  in 
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the  numbers  of  shares  designated.  Ellis  &  Co.  resold 
them  and  gave  these  transfer  instructions  to  plaintiff. 
The  three  certificates  were  presented  to  the  defendant 
company  at  their  Chicago  office,  and  the  transfer  re- 
quested and  certificates  evidencing  such  transfer  asked 
to  be  issued  in  the  names  of  the  several  subpurchasers. 

Defendant  refused  to  make  the  transfer  and  deliver 
the  new  certificates  requested  for  the  stock,  except  upon 
the  payment  of  a  transfer  fee  of  one  dollar  for  each 
one  hundred  shares  of  stock.  Plaintiff  refused  the 
amount  demanded  and  tendered  $2.75  for  transfer  fee, 
claiming  that  the  usual  charge  for  transfer  fee  in  Chi- 
cago was  twenty-five  cents  per  one  hundred  shares. 
The  defendant  refused  to  accept  the  tender  and  the 
transfer  was  not  made.  This  suit  was  then  com- 
menced to  recover  the  market  value  of  the  stock  at 
the  time  of  the  refusal  to  make  the  transfer,  upon  the 
theory  that  such  refusal  was  in  law  tantamount  to  a 
conversion  of  the  stock  by  the  defendant.  Plaintiff 
says  in  his  brief  that  ''this  suit  is  in  effect  an  action 
of  trover, ' '  and  for  the  purposes  of  this  opinion  we  will 
so  treat  it.  There  are  many  very  interesting  ques- 
tions of  law  raised  and  discussed  in  the  briefs,  but  we 
shall  disregard  all  of  them  but  the  one  controlling  and 
decisive  question,  viz. :  whether  plaintiff  has  sufficient 
title  to  the  stock  to  enable  him  to  maintain  an  action 
as  for  a  conversion  of  it. 

It  is  patent  from  the  testimony  of  plaintiff  that  he  is 
not  the  transferee  of  the  stock.  The  stock  sought  to 
be  transferred  has  been  sold  by  the  plaintiff  to  Ellis 
&  Co.,  acting  for  others,  and  the  transfer  requested 
was  for  the  beneficial  owners.  Plaintiff  at  no  time  ex- 
pressed any  desire  to  have  the  transfer  made  for  him- 
self. In  all  his  dealings  with,  and  requests  made  of, 
defendant,  plaintiff  was  acting  for  the  transferees, 
and  so  stated,  and  made  no  claim  to  ownership  of  the 
three  certificates  which  he  originally  bought  and  sub- 
sequently sold. 

The  application  of  the  law  cited  by  plaintiff  to  the 
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facts  resting  in  plaintiff's  proof  appears  to  us  to 
result  in  defeating  his  claim.  In  Clark  &  Marshall 
on  Private  Corporations,  sec.  379,  two  conditions  are 
stated  from  which  a  conversion  of  stock  will  be  attrib- 
uted to  a  corporation :  First.  If  it  sells  or  declares  a 
forfeiture  of  stock,  wrongfully ;  and,  second,  where  it 
wrongfully  refuses  to  recognize  a  valid  transfer  and 
to  register  such  a  transfer  and  issue  a  new  certificate 
to  the  transferee.  In  each  of  these  cases  the  owner 
may  maintain  trover  and  recover  the  value  of  the  stock 
as  damages  for  the  conversion.  The  decision  in  Ral- 
ston V.  Bank  of  California,  112  Cal.  208,  is  in  accord 
with  the  rules  laid  down  in  Clark  &  Marshall,  supra.^ 
The  remedy  and  right  of  action  are  restricted  to  the 
transferee,  the  owner  of  the  shares  represented  by  the 
certificate.  The  rule  is  thus  stated  by  the  California 
court  5i*jpra:  *'It  may  be  stated  as  a  rule  that  where 
a  corporation  refuses  to  allow  a  transfer  of  shares 
upon  its  books,  the  assignee  may  treat  this  as  a  conver- 
sion of  his  shares  and  sue  the  company  for  their 
value.'*  Referring  to  an  alternate  remedy  in  equity, 
the  court  say  supra i  *'A  suit  in  equity  where  regis- 
tration of  the  transfer  may  be  compelled  or  damages 
recovered  as  an  alternative  may  be  preferable,  but 
it  is  not  exclusive  of  the  remedy  invoked  in  this  ac- 
tion.'' Cook  on  Corporations,  sec.  576,  lays  down  the 
same  principle  as  to  who  is  vested  with  the  right  of 
action.  It  is  there  said:  *'It  is  well  established  that 
the  refusal  of  a  corporation  to  register  a  transfer  in 
the  name  of  one  entitled  to  the  stock  is  a  conversion  of 
the  shares."  This  clearly  indicates  the  transferee  as 
the  party  entitled  to  bring  the  action. 

It  is  but  logical  that  such  should  be  the  law.  It  is 
the  common  sense  view  of  the  situation  so  presented. 
What  damages  possibly  could  result  to  the  seller  by 
the  refusal  of  the  corporation  to  make  the  transfer! 
Clearly  none.  No  case  can  be  found,  and  none  is 
cited,  where  the  seller  of  the  stock  ever  recovered 
damages  for  the  refusal  of  the  corporation  to  make 
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the  transfer  and  issue  a  certificate  to  the  transferee. 
Sec.  603,  Clark  &  Marshall,  supra,  announces  the  doc- 
trine thus:  '*If  a  corporation  wrongfully  refuses  to 
recognize  a  valid  transfer  of  stock  on  its  books,  the 
transferee  has  two  remedies.  The  duty  to  permit  a 
transfer  raises  an  implied  promise  on  the  part  of  a 
corporation,  for  a  breach  of  which  the  transferee  may 
maintain  an  action  of  assumpsit  to  recover  the  dam- 
ages sustained  by  him  by  reason  of  the  refusal.  Or  he 
may  treat  the  wrongful  refusal  to  allow  a  transfer  as 
a  conversion  of  the  shares  and  recover  damages  in  an 
action  of  trover  for  the  conversion.  Or  he  may  main- 
tain a  special  action  on  the  case.''  This  text  is  sup- 
ported by  many  decisions,  American  and  British,  cited 
in  the  foot  notes  on  page  1839  et  seq. 

Plaintiff  had  no  title  to  the  1,100  shares  of  stock 
of  the  defendant  company;  consequently  he  has  no 
right  to  maintain  this  action. 

The  judgment  of  the  Municipal  Court  is  reversed. 

Reversed. 


Illinois  Steel  Company  v.  John  Brenshall. 

Oen.  No.  13,831. 

1.  Mabteb  Am)  SERVANT — wheti  otedience  of  orders  relieves  serv- 
ant from  (issumption  of  risk.  The  doctrine  of  assumed  risk  does 
not  operate  to  prevent  a  recovery  where  the  servant  Is  injured 
while  performing  an  act  pursuant  to  the  order  of  his  master,  unless 
the  danger  of  obeying  was  so  imminent  that  a  man  of  ordinary  pru- 
dence and  caution  would  not  have  incurred  it 

2.  Mabteb  and  servant — tohen  doctrine  of  fellow-servants  toill 
not  preclude  recovery.  The  fellow-servant  rule  will  not  operate  to 
preclude  a  recovery  where  the  servant  is  injured  while  obeying  an 
order  of  his  master,  unless  the  danger  of  obeying  such  order  was  so 
imminent  that  a  man  of  ordinary  prudence  and  caution  would  not 
have  incurred  it. 

3.  Torts — when  procuring  discharge  of  employe  gives  cause  of 
action.    It  is  actionable  for  one  company  to  procure  the  discharge 
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of  an  employe  of  another  company,  pursuant  to  a  rule  existing  be- 
tween sudi  companies,  because  of  the  refusal  of  such  employe  to  re- 
lease a  claim  for  personal  injuries  held  against  the  company  obtain- 
ing such  discharge.  A  rule  of  the  kind  in  question  is  unconscion- 
able, unjust,  tyrannical  and  unlawful  and  subject  to  the  severest 
condemnation. 

4.  IiTSTBUcnoiTs — when  complaint  as  to,  given  in  Municipal 
Court,  will  not  reverse.  Complaints  of  instructions  given  in  a 
trial  had  in  the  Municipal  Court  even  though  well  taken  will  not 
afford  ground  for  reversal  unless  the  Appellate  Court  is  satisfied 
that  the  Judgment  "was  contrary  to  the  law  and  the  evidence." 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  Abnold  Heap,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
April  30,  1908.    Rehearing  denied  May  14,  1908. 

Statement  by  the  Court.  The  defendant  in  error, 
plaintiff  below,  recovered  judgment  against  the  plaint- 
iff in  error,  defendant  below,  for  the  sum  of  $615.50 
and  costs,  which  judgment  is  sought  to  be  reversed  by 
this  writ  of  error.  The  plaintiff's  bill  of  particulars 
is  as  follows : 

** Plaintiff's  claim  is  for  an  injury  to  his  person 
caused  by  being  burned  by  molten  iron  on  or  about 
May  21,  1906,  while  removing  covers  from  molds  con- 
taining molten  iron  while  at  work  in  the  defendant's 
plant  at  South  Chicago,  Illinois ;  said  injury  was  occa- 
sioned by  defendant's  negligence  and  ndsconduct.  And 
for  the  wrongfully  and  maliciously  procuring  the  dis- 
charge of  the  plaintiff  from  the  employment  of  the  Chi- 
cago ,  Lake  Shore  &  Eastern  Bailroad  Company,  on  or 
about  the  twelfth  of  December,  1906,  and  for  prevent- 
ing bim  from  getting  similar  employment  elsewhere  in 
South  Chicago." 

The  cause  was  tried  by  the  court  and  a  jury,  and 
the  jury  rendered  a  verdict,  finding  the  defendant 
guilty  as  to  the  charge  of  negligence,  and  assessing 
the  plaintiff's  damages  at  the  sum  of  $100,  and  also 
found  the  defendant  guilty  rff  unlawful  interference 
with  plaintiff's  contract  of  employment,  and  assessed 
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his  damages  at  $517.50,  and  the  court,  after  overrul- 
ing defendant 's  motion  for  a  new  trial,  rendered  judg- 
ment on  the  verdict. 

Knapp,  Haynie  &  Campbell  and  William  Beyb,  for 
plaintiff  in  error. 

Graham  &  Eowak,  for  defendant  in  error. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

We  will  first  consider  the  charge  of  negligence. 
The  plaintiff,  John  Brenshall,  had  worked  for  the 
defendant,  the  Illinois  Steel  Co.,  about  ten  years  at 
the  time  of  the  accident.  May  21,  1906,  he  had  been 
working  on  the  pouring  platform  at  defendant's  plant 
about  three  weeks.  The  pouring  platform  was  what 
the  men  stood  on  to  pour  molten  metal  into  the  molds, 
which  metal  was  brought  to  the  platform  from  the 
furnaces  in  ladles  and  in  a  molten  state.  The  ladles 
were  moved  by  a  crane.  The  building  lengthwise  was 
north  and  south,  and  the  platform  was  at  the  west 
side  of  the  building  and  also  ran  north  and  south. 
Just  east  of  and  parallel  with  the  platform  there  was 
a  narrow  guage  railway  track,  and  the  cars  which 
were  operated  on  the  track  had  cast  iron  tops,  on 
which  the  molds  rested,  and  each  car  could  carry  three 
molds.  The  molds  were  twenty-five  inches  in  diam- 
eter and  six  feet  high,  and  when  brought  alongside 
the  pouring  platform  on  a  car  were  about  two  feet 
higher  than  the  platform,  the  latter  being  about  seven 
feet  high.  A  ladlef ul  of  molten  metal  is  called  a  heat, 
and  fifteen ^or  eighteen  molds  are  poured  from  a  ladle, 
the  ladle  being  moved  along  the  line  of  molds  as  the 
pouring  proceeds.  After  each  mold  is  filled  it  is 
capped,  by  fitting  a  metal  plate,  called  a  cap,  into  the 
hole  at  the  top  of  the  mold.  There  are  lugs  on  the 
side  of  a  mold  at  the  top,  and  the  cap  when  put  on 
is  held  in  place  by  a  bar  passed  through  the  lugs  over 
the  top  of  the  cap,  and  driving  a  wedge  between  the 
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bar  and  the  top  of  the  cap.  After  capping  a  mold, 
water  is  put  on  it  to  cool  it.  Sometimes  almninum  is 
put  into  the  molten  metal  in  the  mold,  which  is  called 
the  heat,  in  order  to  quiet  it  down.  It  was  the  duty  of 
John  Pfister,  the  plaintiff  ^s  immediate  boss,  to  do 
this.  There  was  no  aluminum  put  in  the  heat  which 
was  poured  at  the  time  in  question. 

Shortly  before  the  accident  a  heat  had  been  poured 
into  the  molds,  and  the  molds  had  been  capped.  Dur- 
ing the  three  weeks  that  plaintiff  had  been  working 
at  the  pouring  platform,  it  was  part  of  his  duty  to 
knock  out  the  wedges  which  held  the  caps  in  place  and 
take  off  the  caps.  Plaintiff  testified  that  Pfister,  his 
foreman,  told  him  to  take  the  wedges  off,  and  he  said 
no,  that  there  might  be  an  explosion,  to  wait  five  or 
ten  minutes,  and  Pfister  said,  **No,  go  ahead,  never 
mind.'*  Plaintiff  further  testified,  in  his  imperfect 
English,  **Well,  you  find  out  of  course,  I  had  to  do 
that;  if  I  don't  do  it,  he  push  me  out.  Then  I  started. 
I  heard  one  explode.  I  run  away.  It  catch  me  right 
here,  right  here  on  the  back  and  hand.  The  metal 
struck  me  on  the  wrist  of  the  left  hand,*'  etc.  The 
plaintiff  used  a  hammer  to  drive  out  the  wedges. 

Pfister  testified  in  chief  that  he  was  plaintiff's  boss, 
and  that  he  was  not  at  the  platform  when  the  accident 
occurred,  but  was  a  minute  later,  and  that  plaintiff, 
before  he  started  to  knock  off  the  wedges  and  bars, 
did  not  complain  of  the  heat  being  hot,  and  that  he  did 
not  tell  plaintiff  to  go  ahead  and  do  it  anyway,  or  any- 
thing like  that.  But,  on  cross-examination,  he  was 
questioned  and  answered  as  follows: 

"Q.  Didn't  he  say  to  you  that  they  were  too  hot, 
that  he  was  afraid  of  getting  burned  ?  A.  No,  sir,  not 
that  I  know  of.    I  don't  remember  it. 

Q.  You  are  not  sure  whether  he  did  say  it  or  nott 
A.    No. 

Q.  Did  you  tell  him  to  go  on  and  take  them  off, 
they  were  all  right  t    A.    I  don 't  remember. ' ' 

Counsel  for  defendant  contend  that  the  work  which 


40  Appellate  Courts  op  Illinois. 

Vol.  141.]  Illinois  Steel  Company  y.  Brenshall. 

plaintiff  was  ordered  to  do  was  part  of  the  ordinary 
routine  of  his  work,  and,  therefore,  he  assumed  the 
risk  of  doing  it;  also  that  the  negligence,  if  any,  was 
that  of  a  fellow-servant.  It  is  true  that  it  was  part 
of  the  plaiutiff's  ordinary  work  to  uncap  the  molds; 
but  that  he  assumed  the  risk  of  so  doing  at  the  time 
in  question,  is,  assuming  his  testimony  to  be  true,  an 
untenable  proposition.  From  his  experience  in  un- 
capping the  molds  and  his  observation  at  the  time  of 
the  accident,  he  thought  the  metal  was  too  hot,  and 
that  he  was  in  danger  of  being  burned  if  he  then 
undertook  to  uncap  the  molds.  So  thinking,  he  re- 
quested delay  for  five  or  ten  minutes,  but  was  per- 
emptorily ordered  by  his  foreman  to  proceed  with 
the  work.  Being  so  ordered,  he  was  not  required  to 
disobey,  unless  the  danger  of  obeying  was  so  imminent 
that  a  man  of  ordinary  prudence  and  caution  would 
not  have  incurred  it.  111.  Steel  Co.  v.  Schymanowski, 
162  111.  447,  456 ;  Offutt  v.  Columbian  Exposition,  175 
ib.  472,  479 ;  Gundlach  v.  Schott,  192  ib.  509,  512.  And 
whether  plaintiff,  in  obejdng  his  foreman's  order, 
acted  in  a  reasonably  prudent  and  cautious  manner, 
was  a  question  for  the  jury.  HI.  Steel  Co.  v.  Schy- 
manowski, 162  m.  460,  and  cases  cited. 

In  Offutt  V.  Columbian  Exposition,  175  HI.  472,  it 
appeared  from  the  evidence  that  the  plaintiff  was  a 
painter,  and  *' thoroughly  understood  the  hanging  of 
ladders  and  the  putting  up  of  scaffolds,''  and  that  he 
objected  to  the  way  in  which  his  foreman  directed 
him  to  hang  a  scaffold,  saying  it  was  liable  to  come 
down;  but  his  foreman  told  him  it  was  all  right  and 
to  fasten  it  up,  and  he,  the  plaintiff,  testified  on  the 
trial  that  the  way  he  first  fastened  the  strap  and  hook 
was  the  proper,  usual  and  customary  way,  and  that  it 
was  safe,  and  that  he  tliouglit  that  the  way  the  fore- 
man told  him  to  do  it  was  the  wrong  way.  The  scaf- 
fold fell  with  the  plaintiff  on  it,  and  he  was  seriously 
injured.  The  jury  found  for  the  plaintiff  and  the 
court  affirmed  a  judgment  rendered  on  the  verdict. 
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Defendant's  counsel  urge,  in  support  of  their  sec- 
ond contention,  that  the  negligence  was  that  of  plaint- 
iff's fellow-servant,  in  failing  to  put  suflScient  water 
on  the  molds  to  cool  them.  This  proposition  cannot 
be  sustained.  The  order  to  the  plaintiff  was  to  go 
ahead  and  uncap  the  molds  in  the  condition  in  which 
they  were  when  the  order  was  given,  and  after  plaint- 
iff had  protested  that  the  molds  had  not  cooled  suflS- 
ciently. 

We  will  next  consider  plaintiff's  claim  that  the  de- 
fendant wrongfully  and  maliciously  procured  his  dis- 
charge from  the  Chicago,  Lake  Shore  &  Eastern  Rail- 
way Company.  After  the  plaintiff  was  injured,  he 
went  to  the  hospital  and  had  his  wounds  dressed.  He 
testified,  in  substance,  that  it  was  about  a  month  be- 
fore he  could  go  to  work,  and  that  he  then  started  to 
work  for  the  Chicago,  Lake  Shore  &  Eastern  Rail- 
way Company,  and  subsequently  he  went,  by  direction 
of  his  foreman,  to  see  Mr.  Young,  who  was  safety 
inspector  and  claim  agent  for  the  defendant  and  also 
for  said  railway  company,  and  Young  told  him  that 
unless  he  would  sign  a  release  he  would  discharge  him 
from  the  railway  company.  He  refused  to  sign  a 
release,  and  returned  to  his  boss,  who  wanted  to  know 
what  had  occurred,  and  plaintiff  told  him  that  he  had 
been  hurt  at  defendant's  place,  and  Young  wanted 
bim  to  settle,  but  did  not  want  to  pay  him  anything, 
and  he  would  not  settle.  His  boss  then  said,  *'A11 
right;  go  ahead  to  work,"  but  in  about  five  minutes 
his  boss  received  an  order  and  said  to  him,  **I  think 
you  better  go  and  settle  up,"  and,  on  plaintiff  saying 
they  did  not  want  to  pay  him  anything,  his  boss  said 
he  could  not  help  him,  to  take  up  his  tools,  and  when 
he  started  to  put  his  tools  in  his  tool  box,  his  boss 
told  him  to  remain  during  the  afternoon,  which  he  did, 
and  then  left. 

Charles  E.  Wickliff,  Jr.,  car  foreman  at  the  shops 
of  the  'railway  company,  was  plaintiff's  foreman  at 
said  shops.    He  testified,  in  substance,  that  on  the 
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morning  of  December  13,  1906,  he  received  a  notice, 
through  the  timekeeper  in  the  office,  that  plaintiff  was 
wanted  at  the  safety  department,  and  so  told  plaintiff, 
and  on  being  informed  by  plaintiff  that  he  was  hurt  at 
defendant's  place,  he  asked  him  if  he  had  signed  a 
release,  and  on  plaintiff's  answering  no,  he  said  to 
him,  **That  is  what  they  want  you  over  there  for,  so 
you  better  go  over.  My  advice  to  you  is  to  sign  a 
release,  because  I  don't  think  I  will  be  allowed  to  let 
you  work  any  longer  unless  you  do."  Witness  fur- 
ther testified,  that,  when  plaintiff  returned  from  the 
safety  department,  he  let  him  go  back  to  work;  but, 
about  noon,  he  received  an  order,  through  the  clerk 
who  had  before  notified  him,  that  he  had  better  let  the 
man  go,  and  he  told  plaintiff  he  would  have  to  let  h\m 
go,  if  he  wouldn't  sign  a  release,  and  plaintiff  then 
left. 

Robert  J.  Young  testified  substantially  that  he  was 
in  the  employ  of  the  Illinois  Steel  Company  and  the 
Chicago,  Lake  Shore  &  Eastern  Railway  Company 
as  safety  inspector,  looking  after  accidents,  investi- 
gating them  and  settling  claims,  and  that  men  injured 
while  working  for  either  company  passed  through  his 
office  before  returning  to  work,  to  get  a  clearance 
paper  showing  that  they  had  settled  all  claims  against 
the  company  where  they  were  injured.  Witness  fur- 
ther testified  that  the  railway  company's  shops  were 
within  the  fence  of  the  Illinois  Steel  Company's  plant. 
He  testified  as  follows  in  reference  to  a  rule  of  both 
companies :  **  There  is  a  rule  or  regulation  that  a  man 
injured  while  working  for  one  company,  is  not  know- 
ingly allowed  to  work  for  either  company,  within  the 
plant  of  the  Illinois  Steel  Company,  until  he  has  set- 
tled. ' '  The  witness  testified  that  the  first  time  plaint- 
iff came  to  see  him,  after  the  accident,  was  about  the 
middle  of  June,  and  that  plaintiff  was  not  then  given 
a  clearance,  and  that  the  next  time  he  saw  him  was  in 
December;  that  he  did  not  know  that,  in  the  mean- 
time, plaintiff  was  working  for  the  railway  company, 
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and  learned  it  only  by  plaintiff's  attorneys  coming  to 
him  in  reference  to  a  settlement.  Witness  also  testi- 
fied that  he  is  the  person  who  determines  the  question 
of  the  employment  of  men  who  have  been  injured. 

John  Rowan,  an  attorney  at  law,  testified  that  he 
had  a  conversation  with  Mr.  Young,  in  which  he  asked 
Mr.  Young  questions,  and  the  following  occurred: 

**Q.  Mr.  Young,  I  see  you  have  got  Mr.  John 
Brenshall  discharged  from  the  C,  L.  S.  &  E.  A. 
Yes,  I  did.''  Witness  said,  **I  don't  think  you  ought 
to  have  done  that,''  and  Young  said,  **Why  nott  He 
treated  us  wrong!"  **Q.  What  did  he  dof"  **A. 
He  asked  us  for  money."  Witness  testified  that  Mr. 
Young  also  said,  **I  got  him  discharged  from  the  C, 
L.  S.  &  E.,  and  I  will  follow  him  to  the  Baltimore  & 
Ohio  and  get  him  discharged."  This  evidence  is  not 
contradicted  by  Yoxmg  or  at  all. 

Wickliff,  plaintiff's  foreman  while  he  was  working 
in  the  railway  shops,  corroborated  Young  as  to  the 
existence  of  the  rule.  Yoxmg  testified  that  plaintiff  . 
asked  $400  to  settle,  but  plaintiff  testified  that  he  only 
asked  $100.  The  evidence  shows  beyond  question,  that 
Young,  as  the  defendant's  agent  and  acting  in  the 
enforcement  of  the  rule  above  mentioned,  procured 
plaintiff's  discharge  from  the  employ  of  the  C,  L.  S. 
&  E.  Railway  Company,  because  the  plaintiff  would 
not  settle  with  defendant  on  its  own  terms.  The  rule 
in  question  is  the  expression  of  a  combination  and 
agreement  between  the  two  companies  to  force  a  set- 
tlement and  the  execution .  of  a  release  by  any  one 
injured  in  the  employ  of  either  company,  by  present- 
ing to  him  the  alternative  of  discharge  by  the  com- 
pany in  whose  employ  he  was  injured,  and  the  refusal 
of  the  other  company  to  employ  him,  or  if,  by  inad- 
vertence, it  employs  him,  his  discharge  by  that  com- 
pany. The  rule  is  unconscionable,  unjust,  tyrannical 
and  unlawful,  and  cannot  be  too  severely  condemned. 
The  following  language  used  in  Fidelity  &  Casualty 
Co.  of  N.  Y.  V.  Gibson,  135  111.  App.  290,  is  applicable 
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in  this  case:  *'We  think  this  case  is  controlled  by 
London  Guaranty  Company  v.  Horn,  206  111.  507,  for 
many  of  the  essential  features  here  found  are  similar 
to  those  in  the  Horn  case,  supra.  The  court  there 
say:  *AVe  therefore  conclude,  both  upon  reason  and 
authority,  that  where  a  third  party  induces  an  em- 
ployer to  discharge  his  employee,  who  was  working 
under  a  contract  terminable  at  will,  but  under  which  the 
employment  would  be  continued  indefinitely,  in  accord- 
ance with  the  desire  of  the  employer,  except  for  such 
interference,  and  where  the  only  motive  moving  the 
third  party  is  the  desire  to  injure  the  employee  and  to 
benefit  himself  at  the  expense  of  the  employee,  by  com- 
pelling the  latter  to  surrender  an  alleged  cause  of 
action,  for  the  satisfaction  of  which,  in  whole  or  in 
part,  such  third  party  is  liable,  and  where  such  cause 
of  action  does  not  depend  upon  and  is  not  connected 
with  the  continuance  of  such  employment,  a  cause  of 
action  arises  in  favor  of  the  employee  against  the 
third  party.' ''  The  judgment  in  the  case  cited  was 
affirmed  by  the  Supreme  Court  in  232  HI.  49. 

See,  also,  as  to  plaintiff's  right  to  recover,  Doremus 
V.  Hennessy,  176  HI.  608,  and  cases  cited  ib.  616.  De- 
fendant's conduct  in  the  premises  was  malicious.  In 
the  case  last  cited,  the  court  say:  **An  intent  to  do  a 
wrongful  harm  and  injury  is  unlawful,  and  if  a  wrong- 
ful act  is  done  to  the  detriment  of  another,  it  is  ma- 
licious." Defendant's  counsel  offered  to  prove  rea- 
sons for  the  rule,  and  the  court  excluded  the  evidence. 
The  defendant's  reasons  for  the  rule  are  immaterial 
and  the  evidence  was  properly  excluded.  The  reason 
for  the  rule,  which  defendant's  counsel  offered  to 
prove,  was  that  plaintiff  might  not  have  access  to 
defendant's  plant  to  procure  evidence  in  respect  to 
his  injury.  This  was  an  admission  that  one  object  of 
the  rule  was  the  suppression  of  evidence. 

The  court  instructed  the  jury  orally,  and  defend- 
ant's counsel  asked  fourteen  instructions,  all  of  which 
were  refused,  and  counsel  urge  numerous  objections 
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to  the  rulings  of  the  court  in  respect  to  instructions 
askedy  and  as  to  parts  of  the  court  ^s  oral  charge. 
Section  23  of  the  act  in  relation  to  the  Municipal 
Court,  as  amended,  provides:  **No  order  or  judg- 
ment sought  to  be  reviewed,  shall  be  reversed  unless 
the  Supreme  Court  or  Appellate  Court,  as  the  case  may 
be,  shall  be  satisfied  from  said  statement  or  steno- 
graphic report,  or  reports,  signed  by  said  judge,  that 
such  order  or  judgment  is  contrary  to  the  law  and  the 
evidence,  * '  etc. 

In  this  case  we  are  not  so  satisfied.  On  the  con- 
trary, we  think  the  judgment  in  accordance  with  the 
law  and  the  evidence.  We  will  say,  however,  that 
even  if  we  ignore  section  23,  we  find  no  error  in  the 
court's  rulings  on  instructions  which  would  warrant 
us  in. reversing  the  judgment. 

Counsel  for  defendant  suggest,  rather  than  argue, 
that  the  damages  are  excessive,  and  that  defendant 
should  not  be  required  to  pay  punitive  damages.  We 
do  not  think  the  damages  excessive.  The  plaintiff 
suffered  actual  damage,  and,  as  said  by  the  court  in 
Gibson  v.  Fidelity  &  Casualty  Co.,  232  111.  49,  53, 
*' There  is  evidence  in  the  record  which,  if  believed  by 
the  jury,  would  justify  exemplary  damages." 

The  judgment  will  be  affirmed. 

Affirmed. 


1a.  S.  Tognildy  for  use  of  A.  Wallln,  Defendant  in  Error, 
T.  Fredericke  Toltz  et  al.,  Plaintiffs  in  Error. 

Oen.  No.  13,S47. 

Contracts — wliat  performance  of  obligation  to  furnish  merchant- 
dble  title,  A  contract  to  convey  "a  good  and  merchantable  title" 
to  real  estate  la  performed  by  the  conveyance  of  a  title  free  from 
legal  objection  other  than  an  objection  with  respect  to  the  chain 
of  title  falling  to  show  that  certain  grantors  were  the  heirs  of  a 
deceased  owner,  such  objection  however  being  met  by  satisfactory 
proof  by  afBdavit  and  an  incidental  Judicial  finding  of  the  fact  of 
heirship. 
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Assumpsit  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Thomas  B.  Lantbt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.    Reversed.      Opinion  filed  April  30,  1908. 

Statement  by  the  Courts  L.  S.  Vognild,  July  13, 
1906,  entered  into  a  written  contract  with  Fredericke 
Voltz,  Katie  Voltz,  Catherine  Cabel  and  Louis  Cabel, 
for  the  purchase  by  said  Vognild  from  them  of  the 
premises  hereinafter  described  in  the  aflSdavit  of  Max 
Froehlich,  for  the  sum  of  $16,750.  L.  S.  Vognild 
brought  suit  to  recover  $500  paid  by  him  as  earnest 
money  on  the  contract,  on  the  ground  that  the  title 
was  defective.  The  cause  was  tried  by  the  court, 
without  a  jury,  and  the  court  found  for  the  plaintiff, 
assessed  his  damages  at  $500,  and  rendered  judgment 
accordingly.  The  cause  was  tried  on  the  following 
stipulation  of  facts : 

* '  It  is  hereby  stipulated  by  and  between  the  parties 
hereto  that  the  following  are  the  facts  involved  in 
the  above  entitled  cause : 

Defendants  contracted  with  the  plaintiff  to  sell  him 
certain  real  estate  in  Cook  county,  Illinois,  as  will 
appear  by  the  contract  hereto  attached,  marked  Ex- 
hibit *A.'  Upon  examination  of  the  title  to  said  real 
estate  as  shown  by  an  abstract  of  title,  plaintiff's 
attorney  made  certain  objections  to  the  title,  as  will 
appear  by  his  opinion  hereto  attached  as  Exhibit 
*B.'  Of  said  objections  he  stated  to  the  attorneys  for 
the  defendants  that  he  insisted  on  objection  No.  3, 
and  that  if  said  objection  were  cured  he  would  waive 
the  others.    Said  objection  is  as  follows : 

*  Between  No.  22  and  No.  26,  original  abstract,  there 
is  a  complete  break  in  the  chain  of  title.  By  No.  22 
Truman  G.  Wright  conveys  the  title  to  Charles  S. 
Wright,  under  deed  dated  August  14,  1854,  and  by 
No.  26,  Salmon  F.  Heath  and  Julia  W.  Heath,  the  said 
'Julia  W.  Heath  being  the  sole  heir  at  law  of  Charles 
S.  Wright,  deceased,'  and  Truman  G.  Wright  and 
wife  assume  to  convey  the  title  to  David  S.  Lea 
Charles  S.  Wright's  estate  was  neither  probated  in 
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Cook  County,  Ulinois,  nor  an  exemplification  of  it 
filed  in  the  recorder's  oflSce  of  said  Cook  county.  An 
attempt  is  made  to  clear  the  objection  by  the  affidavit 
of  'Truman  G.  Wright,  recorded  April  10,  1873,  which 
states  conclusions  rather  than  evidentiary  facts  from 
which  conclusions  may  be  gathered.' 

The  affidavit  of  Truman  G.  Wright,  recorded  April 
10,  1873,  referred  to  above,  as  well  as  the  affidavit  of 
James  R.  Doolittle,  recorded  at  the  same  time,  appear 
in  the  abstract,  and  are  as  follows : 

*  State  of  Wisconsin,  1 

Bacine  County.         j 

Truman  G.  Wright,  of  Racine  City,  in  said  county, 
being  first  duly  sworn,  doth  depose  and  say  that  he 
is  the  same  person  who  November  4,  1837,  with  Julia 
Ann,  his  wife,  mortgaged  the  west  half  of  the  north- 
east quarter  of  Section  6,  Township  39  north.  Range 
14,  in  Chicago,  Cook  county,  Illinois,  to  Charles  S. 
Wright  of  Bennington,  Vermont,  and  afterwards  by 
deed  dated  August  15,  1854,  conveyed  said  land  to 
said  Charles  S.  Wright. 

Deponent  says  that  said  Charles  S.  Wright  was  a 
brother  of  this  deponent,  and  this  deponent  was  very 
intimate  with  him  and  his  family;  that  said  Charles 
S.  Wright  died  in  the  year  1855  at  Racine,  Wisconsin, 
intestate,  leaving  him  surviving  no  wife,  but  one  child, 
viz.:  Julia  W.  Heath,  wife  of  Salmon  F.  Heath,  now 
residing  at  St.  Joseph,  Michigan,  and  that  said  Julia 
W.  Heath  was  the  only  heir  at  law  of  said  Charles  S. 
Wright. 

Teuman  G.  Weight. 

Duly  sworn  to.' 

*  State  of  Illinois,  1 

Coxmty  of  Cook,  j 

James  R.  Doolittle  of  Racine,  Wisconsin,  being  duly 
sworn,  says  that  he  has  read  the  foregoing  aflSdavit  of 
Truman  G.  Wright,  and  that  the  matters  therein 
stated  are  true  to  the  best  of  his  knowledge  and  belief. 
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And  he  further  says  that  he  has  lived  at  Bacinei  Wiscon- 
sin, from  May,  1851,  till  the  present  time ;  that  he  knew 
Charles  S.  Wright  intimately  until  his  death  in  1855; 
that  deponent  was  his  counsel  in  business,  and  was  in- 
timately acquainted  with  Salmon  F.  Heath  and  well 
acquainted  with  his  wife,  Julia  W.  Heath;  that  after 
the  death  of  said  Charles  S.  Wright  this  deponent  was 
appointed  his  administrator;  that  he  died  intestate; 
that  deponent  as  such  administrator  settled  the  estate 
of  Charles  S.  Wright;  that  from  his  knowledge  thus 
acquired  as  the  friend  and  counsel  of  said  Charles  S. 
Wright,  in  his  lifetime  and  as  his  administrator  after 
his  death,  he  states  thai  said  Charles  S.  Wright  died 
in  1855,  leaving  no  widow,  and  that  he  left  only  one 
heir  at  law,  viz. :  Julia  W.  Heath,  wife  of  Salmon  F. 
Heath,  having  no  other  child  or  children  to  the  knowl- 
edge of  this  affiant. 

James  E.  Dooltetlb.' 

Duly  sworn  to. 

The  defendants  insisted  that  the  abstract,  as  here- 
inabove shown,  exhibited  the  proper  chain  of  title,  but 
in  addition  thereto  they  submitted  to  the  plaintiff 
and  his  attorney,  within  the  sixty  days  allowed  by  the 
contract,  the  following  documents  to  correct  whatever 
defect  there  might  be  in  such  title: 

A  letter  from  the  county  judge  of  Eacine,  Wis- 
consin, to  the  defendants*  attorneys,  in  answer  to  a 
request  for  a  certified  copy  of  the  order  of  heirship, 
as  follows : 

*Eacine,  Wis.,  September  22,  1906. 

GOLDZIEE,  EODGERS  &  FeOEHLICH, 

Chicago,  HI. 
Deae  Sies: — In  reply  to  your  of  the  20th  inst.  di- 
rected to  the  Eeg.  in  Probate,  I  beg  leave  to  say  that 
I  have  very  carefully  examined  all  of  the  papers  in 
the  Charles  Wright  estate  and  find  no  finding  of  heir- 
ship. I  wish  to  call  your  attention  to  the  fact  that 
the  records  of  this  office  were  destroyed  in  the  fire 
which  burned  our  court  house  in  1861,  and  that  this 
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is  a  ** restored  record/*  wliich  may  account  for  the 
absence  of  the  heirship  finding.    I  am, 

Respectfully, 

Max  W.  Beck, 
County  Judge.' 

An  exemplified  copy  (duly  certified  in  accordance 
with  the  law  of  the  United  States,  with  reference  to 
the  records  of  one  state  being  admissible  in  those  of 
another)  of  a  final  order  allowing  the  final  account 
in  the  matter  of  the  estate  of  Charles  S.  Wright,  de- 
ceased, entered  in  the  County  Court,  in  Probate  of 
Bacine  county,  Wisconsin,  said  order  being  as  follows : 

*  Racine  County  Coukt  ) 
In  Probate  ) 

In  the  Matter  of  the  Estate  of  I 
Chaeles  S.  Wright,  dec'd.        j 

At  a  term  of  the  County  Court  of  Racine  county 
held  at  the  office  of  the  judge  thereof  in  the  City  of 
Racine,  said  county,  on  the  first  Tuesday  in  Novem- 
ber, A.  D.  1861. 

W.  E.  Wording, 

Judge. 

On  the  seventh  day  of  November,  1861,  in  the  Novem- 
ber term  of  the  County  Court  of  Racine  appears  before 
this  court  Julia  W.  Heath,  Salmon  F.  Heath  and  Tru- 
man G.  Wright,  all  of  whom  claim  to  be  interested  in 
the  estate  of  said  Charles  S.  Wright,  deceased,  and 
also  James  R.  Doolittle,  administrator  of  the  said 
estate,  the  said  day  being  the  day  appointed  by  this 
court  for  the  examination  of  the  account  of  the  said 
administrator,  and  the  same  being  adjourned  from 
day  to  day  until  the  twentieth  day  of  November,  1861, 
and  on  the  said  last  named  day  the  said  account  being 
presented  and  the  said  Julia  W.  Heath,  Salmon  F. 
Heath  being  present,  also  Truman  G.  Wright,  and 
making  no  objections  to  said  account,  and  it  appearing 
also  to  the  judge  of  this  court  that  the  said  Julia  W. 
Heath  is  the  only  heir  of  the  said  Charles  S.  Wright, 
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deceased,  and  the  said  account  being  duly  examined 
and  fonnd  to  be  correct,  it  is  ordered  that  the  smn  of 
$2,600  be  and  the  same  is  hereby  allowed  to  the  said 
James  B.  Boolittle,  administrator,  as  compensation 
in  full  for  his  services  in  settling  said  estate,  includ- 
ing his  commission  for  collecting  proceeds  due  said 
estate  and  his  per  diem  fees  and  also  extra  compensa- 
tion on  account  of  unusual  difficulties  and  responsibil- 
ity in  settling  said  estate. 
Dated  November  20,  1861. 

W.  E.  Wording, 
County  Judge.' 

An  affidavit  of  Max  Froehlich,  with  reference  to 
the  possession  of  said  premises,  as  follows : 

*  State  op  Illinois,  1 
County  of  Cook,   j 

Max  Froehlich,  being  first  duly  sworn,  on  oath  says 
that  he  is  and  has  been  a  resident  of  the  city  of  Chi- 
cago, in  said  county,  since  1854;  that  he  was  inti- 
mately acquainted  with  one  John  Buehler,  who  died 
in  1899,  and  his  family,  the  said  John  Buehler  having 
acquired  title  by  deed  from  Orrin  W.  Potter  and  wife, 
dated  March  1,  1872,  and  recorded  April  9,  1872,  in 
Book  48,  page  487,  to  the  property  located  in  said 
county  and  described  as  lots  one  to  fourteen  inclusive 
in  block  one  of  David  S.  Lee's  Addition  to  the  Orig- 
inal Town  of  Chicago ;  that  lots  forty-seven  and  forty- 
eight  of  block  one  in  said  David  S.  Lee's  Addition 
adjoin  the  first  named  premises  to  the  west,  being  sep- 
arated only  by  an  alley,  and  were  acquired  by  special 
warranty  deed  from  Orrin  W.  Potter  to  John  Buehler, 
dated  November  22,  1880,  and  recorded  December  28, 
1880;  that  affiant  was  employed  in  a  confidential  ca- 
pacity in  the  business  of  John  Buehler  in  Chicago 
from  May,  1873,  until  the  latter 's  death  in  May,  1899; 
that  affiant  resided  in  the  immediate  vicinity  of  said 
premises,  to-wit,  within  one-fourth  to  one-half  mile  of 
said  premises,  from  1882  to  1903;  that  this  affiant 
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was  well  acquainted  with  all  the  aforementioned  prem- 
ises and  with  their  occupants  from  the  time  of  their 
respective  purchases  by  said  John  Buehler  to  the 
present  day;  that  such  acquaintance  was  gained  by 
reason  of  affiant's  sight  of  said  premises  during  his 
residence  in  said  neighborhood  from  several  times 
daily  to  once  a  week,  as  well  as  affiant's  knowledge 
gained  by  keeping  the  private  business  and  personal 
books  of  said  John  Buehler  during  his  lifetime,  and 
those  of  his  widow  after  his  death. 

Affiant  further  states  that  from  the  time  of  their 
respective  purchases  all  the  said  premises  were  used 
by  the  said  John  Buehler  as  a  homestead,  he  actually 
residing  thereon  with- his  family  and  being  in  posses- 
sion thereof;  that  later  at  different  times  portions  of 
said  premises  were  sold  by  the  said  John  Buehler  to 
various  purchasers,  whereupon  said  John  Buehler 
relinquished  possession  of  such  respective  portions 
as  were  sold  and  continued  to  reside  on  the  remain- 
der;  and  at  the  time  of  his  death  in  1899  he  was 
in  actual  possession  as  his  homestead  of  such  of 
said  premises  described  as  follows;  having  continued 
therein  without  interruption  under  claim  of  owner- 
ship, such  possession  having  further  been  hostile,  ad- 
verse, visible,  notorious  and  exclusive,  to  wit:  Lots 
six  (6),  seven  (7),  eight  (8),  nine  (9),  ten  (10),  eleven 
(11),  twelve  (12),  thirteen  (13)  and  fourteen  (14), 
the  south  30  feet  of  lot  forty-eight  (48)  and  the  east 
2.75  of  the  south  30  feet  of  lot  forty-seven  (47),  all 
in  block  one  (1)  in  David  S.  Lee's  Addition  to  Chi- 
cagOy  excepting  those  parts  of  said  lots  6,  7,  8,  9  and 
10  conveyed  to  the  Metropolitan  West  Side  Elevated 
Bailroad  Company  by  deed  recorded  May  22,  1894, 
as  Document  No.  2,056,226  in  book  4849,  page  25,  and 
also  excepting  those  parts  of  lots  6  and  7  conveyed 
to  Oscar  A.  Lewis  by  deed  recorded  February  9,  1895, 
as  Document  No.  2,171,930,  in  book  4997,  page  480,  in 
section  six  (6),  township  thirty-nine  (39)  north,  range 
fourteen  (14)  east  of  the  Third  principal  meridian, 
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situated  in  the  city  of  Chicago,  County  of  Cook  and 
State  of  Illinois. 

Affiant  further  states  that  in  and  by  his  last  will 
and  testament,  which  was  duly  probated,  the  said 
John  Buehler  devised  his  said  homestead  to  his  widow, 
Eosa  Buehler,  who  continued  to  reside  in  the  same  as 
her  homestead  until  her  death  in  December,  1902; 
that  in  and  by  her  last  will  and  testament,  which 
was  duly  probated,  she  devised  her  said  homestead 
to  her  sisters,  Fredericke  Voltz,  Catherine  Cabel,  and 
her  niece,  Katie  Voltz,  in  common;  that  since  the 
death  of  said  Bosa  Buehler  her  said  devisees  have 
been  in  possession  of  the  said  premises  by  and  through 
their  agents  or  tenants,  and  that  they  are  at  the  pres- 
ent time  so  in  possession. 

Affiant  further  says  that  since  the  purchase  of  said 
premises  by  said  John  Buehler,  the  same  have  been 
in  actual  possession  of  and  the  taxes  thereon  have 
been  paid  by  the  following  persons  in  succession: 
John  Buehler,  Rosa  Buehler  and  Fredericke  Voltz, 
Catherine  Cabel  and  Katie  Voltz,  as  tenants  in  com- 
mon; that  such  possession  was  at  all  times  exclusive, 
without  interruption,  under  claim  of  ownership,  hos- 
tile, adverse,  visible  and  notorious. 

Duly  sworn  to.  Max  Fboehuch'. 

The  written  contract  between  the  parties  was  for 
the  conveyance  of  the  premises  mentioned  in  the  affi- 
davit of  Max  Froehlich  as  being  in  the  possession  of 
these  defendants;  said  contract  containing  the  provis- 
ion that  the  defendants  were  to  convey  a  *good  and 
merchantable  title  thereto';  and  that  4n  case  material 
defects  be  found  in  said  title,  and  so  reported,  then 
if  such  defects  be  not  cured  within  sixty  days  after 
such  notice  thereof,  this  contract  shall,  at  the  pur- 
chaser's option,  become  absolutely  null  and  void,  and 
said  earnest  money  shall  be  returned;  notice  of  such 
election  to  be  given  to  the  vendor';  and  that  *  should 
said  purchaser  fail  to  perform  this  contract  promptly 
on  his  part,  at  the  time  and  in  the  manner  herein 
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specified,  the  earnest  money  paid  as  above  shall,  at 
the  option  of  the  vendor,  be  retained  by  the  vendor 
as  liquidated  damages,  and  this  contract  shall  there- 
ni)on  become  null  and  void.  Time  is  of  the  essence 
of  this  contract,  and  of  all  the  conditions  hereof. ' ' ' 

The  vendors  also  agreed  to  furnish,  except  as  to 
lots  47  and  48,  a  complete  merchantable  abstract  of 
title,  or  merchantable  title  guaranty  policy. 

**Said  plaintiff  insisted  that  the  abstract  of  title 
does  not  properly  show  a  good  and  merchantable  title 
in  the  defendants,  and  demanded  the  return  of  his 
earnest  money,  five  hundred  dollars,  which  had  been 
paid  said  defendants.  The  defendants  insisted  that 
the  papers  and  documents  submitted  by  them  to  the 
plaintiff,  as  heretofore  set  forth,  completely  corrected 
any  defect  which  may  have  existed  to  the  title,  and 
they  having  duly  made  tender  of  deeds,  and  the  plaint- 
iff having  refused  to  pay  the  balance  due,  the  defend- 
ants elected  to  and  did  declare  the  earnest  money  for- 
feited, and  so  notified  the  plaintiff.  The  defendants 
further  notified  the  plaintiff  that  the  proper  officers 
of  the  Chicago  Title  &  Trust  Company  stated,  after 
having  the  facts  stated  to  them,  that  they  would  issue 
a  guarantee  policy  on  the  title  at  any  time  the  plaintiff 
might  desire  one. 

This  suit  is  brought  to  recover  that  amoimt,  ana 
the  question  of  title  heretofore  set  forth  is  the  only 
one  involved  in  the  suit. 

BowEBSOCK  &  Stilwell, 

Attorneys  for  Plaintiff. 

GOLDZIEB,  BODOEBS  &  FbOEHLIGH, 

Attorneys  for  Defendants.'^ 

» 

Ooii>ziEB,  BoDGEBS  &  Fboehlioh,  for  plaintiffs  in 
error. 

Bowebsock  &  Stilwell,  for  defendant  in  error. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 
It  appears  from  the  stipulation  between  the  attor- 
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neys  for  the  respective  parties  that  the  plaintiff's  at- 
torney made  certain  objections  to  the  title,  but  stated 
to  the  attorneys  for  the  defendants  **that  he  insisted 
on  objection  3,  and  that  if  said  objection  were  cured 
he  would  waive  the  others. '  *  An  abstract'  of  title  was 
furnished  to  the  plaintiff  by  the  defendants  and  exam- 
ined by  plaintiff's  attorney.  His  objection  numbered 
3  is  as  follows: 

'* Between  No.  22  and  No.  26,  original  abstract,  there 
is  a  complete  break  in  the  chain  of  title.  By  No.  22 
Truman  G.  Wright  conveys  the  title  to  Charles  S. 
Wright,  under  deed,  dated  August  14,  1854,  and  by 
No.  26,  Salmon  F.  Heath  and  Julia  W.  Heath,  the 
said  *  Julia  W.  Heath  being  the  sole  heir  at  law  of 
Charles  S.  Wright,  deceased',  and  Truman  G.  Wright 
and  wife  assume  to  convey  the  title  to  David  S.  Lee. 
Charles  S.  Wright's  estate  was  neither  probated  in 
Cook  County,  Illinois,  nor  an  exemplification  of  it  filed 
in  the  recorder's  office  of  said  Cook  County.  An 
attempt  is  made  to  clear  the  objection  by  the  affidavit 
of  Truman  6.  Wright,  recorded  April  10,  1873,  which 
states  conclusions  rather  than  evidentiary  facts  from 
which  conclusions  may  be  gathered." 

Counsel  for  plaintiff,  defendant  in  error  here,  claim 
that  the  statements  in  Truman  6.  Wright's  affidavit 
that  he  was  very  intimate  with  Charles  S.  Wright  and 
his  family;  that  Charles  S.  Wright  was  his  brother 
and  died  in  1855  at  Racine,  Wisconsin,  intestate,  leav- 
ing no  widow  and  but  one  child,  viz.,  Julia  W.  Heath, 
wife  of  Salmon  F.  Heath,  now  residing  at  St.  Joseph, 
Michigan ;  and  that  Julia  W.  Heath  was  the  only  heir 
at  law  of  said  Charles  S.  Wright,  are  all  conclusions. 
We  cannot  concur  in  this  view.  The  statements,  with 
the  exception  of  the  statement  that  Julia  W.  Heath 
was  the  only  heir  at  law  of  Charles  S.  Wright,  are 
statements  of  fact,  which  would  be  admissible  between 
the  parties  in  a  suit  at  law.  They  are  evidentiary 
facts.  Objection  number  3  contains  no  objection  or 
reference  to  the  affidavit  of  James  R.  Doolittle,  in 
which  the  affiant  states  that  Charles  S.  Wright  died 
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in  1855,  leaving  no  widow  and  that  he  left  only  one 
heir  at  law,  viz. :  Julia  W.  Heath,  wife  of  Salmon  F. 
Heath,  **  leaving  no  other  child  or  children,  to  the 
knowledge  of  this  aflBant/' 

It  does  not  api>ear  from  the  affidavit  of  Wright  or 
Doolittle  that  Charles  S.  Wright  had  not  other  chil- 
dren, who  may  have  died  during  their  father's  lifetime, 
leaving  heirs ;  but  the  order  of  the  County  Court  of  Ea- 
cine  county,  Wisconsin,  of  November  7,  1861,  contains 
the  following:  *'And  the  said  Julia  W.  Heath,  Salmon 
P.  Heath  being  present,  also  Truman  Qt.  Wright,  and 
making  no  objections  to  said  account,  and  it  appear- 
ing also  to  the  judge  of  this  court  that  the  said  Julia 
W.  Heath  is  the  only  legal  heir  of  the  said  Charles 
S.  Wright,  deceased,''  etc.  It  is  contended  by  coun- 
sel for  the  plaintiff  that  the  duty  of  the  County  Court 
being,  as  appears  from  the  order,  to  examine  into  and 
pass  on  the  accoimt  of  the  administrator  of  the  estate 
of  Charles  S.  Wright,  deceased,  the  question  of  heir- 
ship was  not  before  the  court,  and  therefore  the  state- 
ment in  the  order  that  Julia  W.  Heath  was  the  only 
legal  heir  of  Charles  S.  Wright,  deceased,  was  obiter 
dictum  and  cannot  be  regarded  as  a  judicial  finding 
of  heirship.  It  is  fully  shown  by  the  affidavits  of 
Truman  G.  Wright  and  James  E.  Doolittle  that  Julia 
W.  Heath  was  the  surviving  child  of  Charles  S. 
Wright,  deceased.  The  heirs  of  Charles  S.  Wright 
were  interested  in  the  estate  of  the  deceased,  and 
were  entitled  to  be  present  when  the  administrator's 
account  was  presented  for  examination  and  approval, 
and  it  was  the  court's  duty  to  see  either  that  they 
were  present  in  court,  or  that  they  had  been  properly 
notified  and  failed  to  appear.  And,  in  order  that  the 
heirs  should  be  bound  by  the  order,  it  was  necessary 
that  it  should  appear  in  it,  either  that  the  heirs  were 
in  court,  or  had  been  notified  and  failed  to  appear. 
Therefore,  the  finding  that  Julia  W.  Heath,  who  was 
in  courti  as  appears  from  the  order,  was  the  only 
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heir  of  Charles  S.  Wright,  deceased,  was  not  a  mere 
dictum,  but  was  a  judicial  finding  of  the  fact  of  heir- 
ship. 

No  objection  is  made  as  to  the  parts  of  lots  47 
and  48  described  in  the  contract  and  in  Max  Froeh- 
lich's  affidavit.  Objection  3  relates  to  the  other  lots 
described  in  said  affidavit.  The  lots  in  question,  other 
than  lots  47  and  48,  are  lots  6  to  14,  both  inclusive, 
in  block  1,  in  David  S.  Lee's  Addition  to  Chicago. 
Max  Froehlich,  in  his  affidavit,  deposes  that  he  was 
intimately  acquainted  with  John  Buehler  and  his 
family,  and  that  said  Buehler  acquired  title  by  deed 
of  date  March  1,  1872,  and  recorded  April  9,  1872, 
from  Orrin  W.  Potter  and  wife  to  said  John  Buehler, 
to  lots  1  to  14,  inclusive,  in  block  1,  in  David  S.  Lee's 
Addition  to  Chicago,  and  that  said  premises,  from  the 
time  of  said  purchase,  were  used  by  said  Buehler  as  a 
homestead;  that  he  and  his  family  actually  resided 
thereon,  and  he  was  in  actual  possession  of  the  same ; 
that  later  he,  at  different  times,  sold  portions  thereof, 
but  continued  to  reside  on  the  remainder ;  that  he  died 
in  1899,  and  at  the  time  of  his  death  he  was  in  actual 
possession  of  lots  6,  7,  8,  9,  10,  11,  12,  13  and  14, 
etc.,  having  continued  such  possession  under  claim  of 
ownership  his  possession  having  been  hostile,  adverse, 
visible,  notorious  and  exclusive;  that  he  devised  his 
said  homestead  to  Rosa  Buehler,  his  widow,  and  she 
continued  to  reside  on  the  same  till  her  death  in 
December,  1902,  when  by  her  last  will  she  devised 
the  same  to  Fredericke  Voltz  and  Catherine  Cabel, 
her  sisters,  and  Katie  Voltz,  her  niece,  in  common, 
and  since  the  death  of  Bosa  Buehler  her  said  devisees 
have  been  in  possession  of  the  same,  by  their  agents 
and  tenants,  and  are  now  in  possession  thereof,  and 
that  the  taxes  have  been  paid  on  said  premises  by 
John  Buehler,  Rosa  Buehler  and  said  devisees  in  suc- 
cession. This  affidavit  shows  continuous  and  exclusive 
possession  for  more  than  twenty  years  in  John  Bueh- 
ler, his  widow  and  her  devisees,  under  claim  of  own- 
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ership,  and  the  payment  of  the  taxes  on  the  property 
during  such  possession.  No  objection  is  made  to  the 
affidavit  by  objection  3,  and  the  only  objections  to  it 
made  in  argument  are  that  the  Statute  of  Limitations 
does  not  run  against  minors,  insane  persons  and  others 
laboring  under  disabilities,  and  there  may  be  such 
persons,  and  that  such  continuance  in  possession  is 
not  a  matter  of  record,  and  that  plaintiff  is  entitled 
to  a  record  title.  In  support  of  the  proposition  that 
plaintiff  is,  by  the  contract,  entitled  to  a  record  title. 
Page  V.  Greeley,  75  111.  400,  and  Parker  v.  Porter,  11 
111.  App.  602,  are  cited.  In  the  latter  case  the  con- 
tract provided  for  **the  delivery  by  defendant  of  a 
warranty  deed  and  abstract  of  title,  brought  down  by 
the  recorder's  office  to  date,  showing  good  title.*'  In 
Page  V.  Greeley  the  contract  provided :  '  *  The  said  par- 
ties shall  respectively  furnish,  each  to  the  other,  ab- 
stracts of  title,  made  by  competent  abstract  makers, 
to  the  premises  herein  agreed  to  be  sold,"  etc.  The 
court  construed  this  provision  as  a  contract  for  a  good 
title  of  record.  The  contract  of  the  defendants  here 
is  *  *  to  convey  to  said  purchaser  a  good  and  merchant- 
able title  thereto,  by  general  warranty  deed,  with  re- 
lease of  dower  and  homestead  rights,  subject  to  exist- 
ing leases  by  month. ' '  The  contract  here  is  to  furnish 
a  merchantable  abstract  of  title. 

McDuffee  v.  Sinnott  et  al.,  119  HI.  445,  was  a  suit 
for  partition  between  the  heirs  of  John  Sennott,  de- 
ceased. The  deceased  and  his  heirs  had  been  in  actual 
and  exclusive  possession  of  the  premises  for  more 
than  twenty  years.  Some  of  the  parties  to  the  parti- 
tion suit  claimed  as  heirs  of  one  Henry  Jackson;  but 
the  court  held  that  at  the  time  of  the  commencement 
of  the  suit  the  Jackson  title  was  barred,  both  by  the 
twenty  and  seven  years'  limitation.  The  court  say: 
•*The  only  answer  made  to  this  position  is  that  limita- 
tion acts  can  only  be  availed  as  a  shield,  and  not 
as  a  sword,  and  a  number  of  authorities  are  referred 
to  as  sustaining  this  position.    In  view  of  the  repeated 
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decisions  of  this  court,  it  would  be  a  fruitless  consump- 
tion of  time  to  enter  upon  a  discussion  of  the  cases 
decided  outside  of  this  state,  for  whatever  the  rule 
may  be  elsewhere,  it  is  now  well  settled  in  this  state 
that  whenever  the  bar  of  the  statute  has  become  abso- 
lute, and  the  party  entitled  is  in  possession  under  it, 
it  is  thereafter  just  as  available  for  attacking  as  for 
defensive  purposes,  and  its  availability  in  this  respect 
will  not  depend  at  all  upon  the  occupant  continuing 
in  the  actual  possession  of  the  property.  His  rights 
in  that  respect  are  precisely  the  same  as  those  of  any 
other  absolute  owner  of  land.  He  can  vacate  it  or 
occupy  it,  just  as  convenience  or  interest  may  dic- 
tate."   Citing  numerous  cases. 

In  Eiverside  Co.  v.  Townshend,  120  HI.  9-20,  the  court 
say:  ** Where  the  plaintifif  in  ejectment  shows  an  ad- 
verse possession  for  twenty  years,  so  that  the  right 
of  entry  is  barred,  he  is  entitled  to  recover  even 
against  a  defendant  whose  possession  for  a  less  period 
is  lawful,''  citing  authorities.  The  cases  cited  are  a 
complete  answer  to  the  plaintifif 's  contention  that  a 
good  title  means,  necessarily,  a  record  title. 

Clark  V.  Jackson,  222  HI.  13,  is  relied  on  by  plaint- 
iff's counsel,  and,  as  appears  from  the  record,  in- 
fluenced the  decision  of  the  trial  court.  That  case  is 
not  an  authority  for  the  proposition  that  affidavits 
cannot  be  used  in  support  of  the  title,  the  court  ex- 
pressly saying:  **The  question  whether  any  defect  in 
an  abstract  can  be  cured  by  affidavits  does  not  arise 
in  this  case,  as  the  contract  did  not  require  that  an 
abstract  of  the  title  to  the  Attica  Lithia  Springs  realty 
should  be  furnished." 

When  title  is  sought  to  be  established  under  the 
twenty-year  Statute  of  Limitation,  we  cannot  perceive 
how  it  can  be  proved  otherwise  than  by  parol  evi- 
dence. 

We  are  of  opinion  that  the  evidence  cures  objection 
3  of  plaintiff's  counsel.  This  renders  it  unnecessary, 
in  view  of  the  stipulation  between  the  parties,  to  con- 
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sider  other  objections  urged  in  the  opinion  of  plaint- 
iff's counsel  on  the  title.  Counsel  for  plaintiff  say, 
in  their  argument:  **The  objection  No.  3  not  being 
cured  to  the  satisfaction  of  the  vendee,  then  the  ven- 
dee insists  upon  the  other  objections  enumerated  in 
the  opinion  of  title.''  The  stipulation  does  not  re- 
quire that  objection  3  shall  be  cured  to  the  satisfac- 
tion of  the  vendee,  which,  as  counsel  for  defendants 
pertinently  suggest,  might  be  impossible.  The  lan- 
guage of  the  stipulation  is:  *^0f  said  objections  he 
stated  to  the  attorneys  for  the  defendants  that  he 
insisted  on  objection  No.  3,  and  that  if  said  objection 
were  cured,  he  would  waive  the  others."  This  war- 
ranted the  attorneys  for  the  defendants  to  confine 
their  defense  to  objection  No.  3,  and  to  hold  that  they 
were  required  to  produce  evidence  curing  the  objec- 
tion to  the  satisfaction  of  the  plaintiff,  would  make 
the  stipulation  a  mere  trap. 
The  judgment  will  be  reversed. 

Reversed. 


Mary  JT.  McArdle  t.  Chicago  City  Railway  Company. 

Gen.  No.  13,784. 

1.  JuDicTAL  NOTICE — Of  What  taken.  Judicial  notice  will  be  taken 
of  the  statutes  chartering  and  granting  power  to  the  Chicago  City 
Railway  Company. 

2.  Nuisances — how  defense  of  non-liahility  pursuant  to  judicial 
grant  cannot  l>e  raised.  The  defense  that  a  plalntifC  cannot  recover 
damages  against  a  defendant  traction  company  as  for  a  nuisance  for 
actions  which  in  a  private  Individual  would  constitute  a  nuisance 
and  be  actionable,  because  the  acts  complained  of  are. performed 
under  legislative  sanction,  cannot  ordinarily  be  raised  by  demurrer. 
It  must  be  pleaded. 

3.  Nuisances — what  does  not  grant  immunity  for  maintenance 
of.  Immunity  from  legal  or  equitable  actions  by  an  Individual 
against  a  traction  company  because  of  the  latter's  Illegal  and  un- 
authorized maintenance  of  a  structure  upon  private  land,  does  not 
follow  from  the  fact  alone  that  such  structure  Is  connected  with  a 
railroading  business. 
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Action  in  case.    Appeal  from  the  Circuit  Court  of  Cook  county; 

the  Hon.   Charles  M.  Walkeb,  Judge,   presiding.    Heard  in  this 

court  at  the  October  term,  1907.    Reversed  and  remanded.  Opinion 
filed  April  30,  1908. 

Statement  by  the  Court.  The  appellant,  Mary  J. 
McArdle,  began  an  action  on  the  case  against  the  ap- 
pellee, the  Chicago  City  Eailway  Company,  February 
26,  1904.  She  filed  a  declaration  therein  and  amended 
the  same  at  some  time  previous  to  June  29,  1905,  on 
which  date  a  demurrer  of  the  defendant  to  an  amended 
declaration  was  sustained  by  the  court.  A  second 
amended  declaration  was  filed  on  July  3,  1905,  and  to 
this  amended  declaration  a  general  and  special  de- 
murrer was  filed  by  the  defendant  on  July  19,  1905. 
February  19,  1907,  after  argument,  the  Circuit  Court 
sustained  the  demurrer  and  entered  judgment  in  favor 
of  defendant  ^^eat  inde  sine  dieV  From  that  judg- 
ment the  plaintiff  appealed  to  this  court  and  here  as- 
signs as  error,  that  the  court  erred  in  sustaining  the 
demurrer  of  the  defendant  to  the  said  amended  decla- 
ration, and  in  entering  judgment  against  the  plaintiff 
in  bar  of  her  action. 

The  question  in  this  court  therefore  is,  does  the 
amended  declaration  of  July  3,  1905,  sufl5ciently  state, 
as  against  the  said  general  and  special  demurrer,  a 
good  cause  of  action  I 

The  said  amended  declaration  is  in  five  counts. 

The  first  states  the  ownership  and  possession  by  the 
plaintiff,  Mary  J.  McArdle,  of  **the  north  thirty  feet 
of  the  south  113  feet  of  lot  two  in  Lynch 's  addition  to 
Hyde  Park  in  the  west  half  of  the  southwest  quarter  of 
section  ten,  township  thirty-eight  north,  range  fourteen 
east  of  the  third  principal  meridian,  in  the  county  of 
Cook, ' '  and  that  she  maintained  thereon,  before  and  at 
the  time  of  the  committing  of  the  alleged  grievances 
by  the  defendant,  a  residence  for  herself  and  her  fam- 
ily, and  that  with  her  family  during  all  that  time  she 
occupied  and  inhabited  said  residence,  which  was 
known  as  5203  Michigan  avenue,  in  Chicago.    It  also 
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states  that  the  said  defendant,  the  Chicago  City  Eail- 
way  Company,  was  during  said  time  possessed  of  a 
certain  other  piece  or  parcel  of  real  estate  situated 
within  five  hundred  feet  of  the  said  residence  of  the 
plaintijff,  with  **  certain  buildings  and  steam  boilers, 
engines,  electrical  machinery,  smoke  chimneys,  exhaust 
steam  pipes,  coal  elevators,  coal  crushers,  and  such 
like  appliances,  devices  and  machinery  thereon  situ- 
ated.''    It  alleges  that  these  **  premises,  buildings, 
machinery,  engines,  smoke  chimneys,  steam  pipes,  coal 
elevators  and  crushers,  the  said  defendant  during  all 
the  time  hereinafter  mentioned,   operated  day  and 
night."    Also,  that  the  said  real  estate  of  the  plaint- 
iff and  defendant  is  located  within  a  thickly  settled 
residence  district  of  the  city  of  Chicago,  but  that 
nevertheless  *'the  defendant,  regardless  of  its  duty  in 
the  premises,"  on  the  first  day  of  March,  1899,  and 
thereafter,    ^*in   the    said    operation    of    said   power 
houses,  wrongfully  and  injuriously  caused  divers  nox- 
ious   and    offensive    vapors,    steams,    fumes,   gases, 
smoke,  soot,  smells  and  stenches   and  divers  great 
noises  and  severe  vibrations  to  issue  and  proceed" 
*'from  said  real  estate  of  the  said  defendant  and  the 
aforesaid  buildings,  machinery,  etc.,  thereon,  whereby 
and  by  means  whereof,  the  said  noxious  and  offensive 
vapors,  steams,  fumes,  gases,  smoke,  soot,  smell  and 
stenches,  entered  into  and  spread  and  diffused  them- 
selves over,  upon,  into  and  through  said  real  estate 
and  residence  of  the  said  plaintiff,  and  the  air  over, 
through  and  about  the  same  was  thereby  greatly  filled 
and  impregnated  with  said  vapor,  steam,  fumes,  gases, 
smoke,  soot,  smells  and  stenches,  and  on  several  days 
and  times  aforesaid,  became  and  still  is  corrupted,  of- 
fensive, unwholesome,  unhealthy  and  uncomfortable, 
and  said  noises  and  vibrations  were  carried  to  and 
through  said  premises  and  residence  of  the  said  plaint- 
iff, and  caused  the  same  to  tremble,  jar,  vibrate  and 
shake  on  the  said  several  days  and  times  aforesaid,  and 
the  plaintiff  and  her  family  have  thereby  been  and  still 
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are  greatly  annoyed  and  incommoded  in  the  nse,  pos- 
session, occupation  and  enjoyment  of  her  said  real 
estate,  and  have  thereby  also  been  and  still  are  greatly 
injured  in  their  comfort,  health  and  enjoyment  of  said 
plaintiff's  said  premises,  and  up  to  and  prior  to  the 
commencement  of  this  suit  she  hath  been  and  is  by 
means  of  the  committing  of  the  grievances  aforesaid 
by  the  said  defendant  aforesaid,  up  to  and  prior  to 
the  commencement  of  this  suit,  otherwise  greatly  in- 
jured and  damnified." 

The  third  count  differs  from  the  first  principally  in 
adding  to  the  other  allegations,  statements  that  the  de- 
fendant is  a  corporation  existing  under  two  statutes 
of  Illinois — one  of  February  14,  1859,  entitled  ''An 
act  to  promote  the  construction  of  horse  railways  in 
the  city  of  Chicago, '^  and  the  other  of  February  6, 
1865,  entitled  *^An  act  concerning  horse  railways  in 
the  city  of  Chicago,"  and  that  the  defendant  is  vested 
with  the  powers  by  said  acts  conferred,  and  that  the 
building  of  the  defendant  is,  with  its  appurtenances, 
commonly  called  and  known  as  a  power  house,  and 
that  in  the  said  building  the  defendant  has  generated 
steam  and  electrical  power  used  in  street  railroading 
and  in  operating  two  thousand  street  cars  over  two 
hundred  miles  of  street  railroad  in  Chicago. 

The  fifth  count  does  not  add  anything  to  or  materi- 
ally differ  from  the  first  and  third. 

The  second  and  fourth  counts  add  an  allegation  that 
during  the  time  of  the  commission  of  the  grievances 
complained  of,  there  were  in  force  ordinances  of  the 
city  of  Chicago  declaring  the  emission  of  dense  smoke 
from  any  chimney  anywhere  within  the  city  to  be  a 
public  nuisance.  Said  ordinances  are  set  out  in  the 
declaration  in  haec  verba,  and  it  is  further  alleged  in 
each  of  these  counts  that  notwithstanding  said  ordi- 
nances, the  defendant,  regardless  of  its  duty  in  the 
premises,  on,  to  wit,  the  first  day  of  March,  1899,  and 
on  divers  times  and  occasions  thereafter,  wrongfully 
and  injuriously  caused,  suffered  and  permitted  dense 
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smoke  to  be  emitted  from  the  said  chimneys  and  to 
be  spread  and  diffused  over,  upon,  in  and  through  the 
plaintiff's  residence  and  premises;  whereby  and  by 
means  whereof  the  air,  through,  over  and  about  the 
same  became  and  was  thereby  greatly  filled  and  im- 
pregnated with  said  dense  smoke  and  the  offensive,  un- 
wholesome, amhealthy  and  uncomfortable  fumes  and 
smells  accompanying  said  smoke,  and  on  said  days  and 
times  the  plaintiff  and  her  family  have  thereby  been 
and  still  are  greatly  annoyed  and  incommoded  in  the 
use,  possession,  occupation  and  enjoyment  of  the 
plaintiff's  real  estate  and  in  their  health,  comfort  and 
enjoyment,  and  have  *' prior  and  up  to  the  commence- 
ment of  this  suit,  by  means  of  the  committing  of  the 
aforesaid  grievances,  been  and  are  otherwise  greatly 
injured  and  damnified,"  etc. 

The  second  and  fourth  counts  differ  materially  from 
each  other  only  in  that  the  fourth  count  contains  the 
allegations  concerning  the  statutes  under  which  the 
defendant  corporation  exists  and  is  vested  with  power, 
while  the  second  does  not. 

The  demurrer  which  was  filed  to  this  declaration, 
besides  its  allegation  that  no  count  of  said  declaration 
is  sufficient  in  law  to  maintain  the  action,  assigns  as 
special  causes  of  demurrer  to  the  declaration  and  each 
count  thereof,  ''that  said  declaration  as  amended,  and 
each  and  every  count,  both  in  the  allegations  of  duty 
and  in  the  allegations  of  breach  of  duty,  is  too  gen- 
eral, vague,  indefinite  and  meagre,  and  wholly  fails 
to  inform  the  defendant  of  the  particulars  in  which  the 
duty  and  negligence  complained  of  consists." 

MoAbdus  &  McAbdlb,  for  appellant. 

Qeobge  Gillettb,  for  appellee ;  E.  R.  Bliss,  of  c'oun- 
seL 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 

court. 
In  our  opinion  the  defense  which  the  defendant  com- 
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pany  interposes  by  its  argument  in  this  appeal  to  the 
allegations  of  the  plaintiff's  declaration,  was  not  prop- 
erly raised  by  the  demurrer  to  said  declaration. 

The  defense  is  that  the  plaintiff  cannot  recover  dam- 
ages against  the  defendant  corporation  as  for  a  nui- 
sance for  actions  which  in  a  private  individual  would 
constitute  a  nuisance  and  be  actionable,,  because  the 
actions  complained  of  are  performed  under  a  legisla- 
tive sanction — under  indeed  a  grant  of  power  from  the 
legislature  to  do  these  very  things. 

We  think  this  is  a  substantive  defense,  necessary  to 
be  pleaded  and  proved  to  be  available. 

If  it  is  available  to  the  defendant  on  the  general  and 
special  demurrer  filed  to  the  declaration,  it  must  be 
on  the  general  and  not  the  special  grounds  asserted. 
The  special  ground  set  forth  resolves  itself  into  the 
indefiniteness  of  the  charges  in  the  declaration — a 
very  different  defense  from  that  made  in  argument, 
and  which  could  not  be  sustained,  in  our  opinion, 
against  those  allegations  of  a  nuisance  made  in  said 
declaration. 

If  the  defense  is  held  available  under  the  general 
demurrer,  it  must  be  on  the  theory  that  the  first,  sec- 
ond and  fifth  counts  of  the  declaration,  simply  by  vir- 
tue of  the  fact  that  the  defendant  is  the  *  *  Chicago  City 
Railway  Company,"  of  the  acts  affecting  the  incorpora- 
tion of  which  we  must  take  judicial  notice,  and  the 
third  and  fourth  counts  for  the  same  reason,  and  their 
further  mention  of  said  acts  (of  February  14,  1859, 
and  February  6,  1865)  contain  the  means  of  their  own 
destruction  and  are  self-condemned. 

It  can  hardly  be  claimed,  we  think,  that  the  allega- 
tions of  the  second,  third  and  fourth  counts,  that  the 
** steam  and  electrical  power''  generated  in  the  build- 
ings of  the  defendant  described  in  the  declaration  were 
''used  and  applied  by  it  in  its  business  of  street  rail- 
roading," would  be  sufficient  to  raise  a  question 
whether  the  defendant  was  not  exempt  from  the  ordi- 
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nairy  liability  of  a  person  causing  such  a  nuisance  as  is 
charged  in  those  counts. 

At  all  events  we  could  admit  no  such  claim.  An  un- 
authorized and  usurped  transaction  of  a  street  rail- 
road business  would  give  no  inomunity  from  the  or- 
dinary liability  for  damages  in  a  case  like  this.  The 
Supreme  Court  in  Doane  v.  Lake  Street  Elevated 
Railroad  Company,  165  111.  510,  said  that  as  against 
an  unauthorized  and  illegal  structure  in  the  streets  or 
highways,  of  which  streets  and  highways  the  public 
authorities  were  the  proper  guardians,  equitable  re- 
lief was  confined  to  such  public  authorities,  but  that 
an  action  for  damages  would  lie  at  law  to  a  private 
person  suffering  a  special  damage. 

We  know  of  no  case  which  lends  any  color  to  the 
proposition  that  any  immunity  from  legal  or  equitable 
action  by  an  individual  belongs  to  an  illegal  and  unau- 
thorized structure  upon  private  land  merely  because 
it  is  connected  with  a  railroading  business.  The  case 
cited  by  counsel,  Chicago  General  Railway  Co.  v.  Chi- 
cago City  Railway  Co.,  186  HI.  219,  certainly  does  not. 

This  leaves  us  the  question,  therefore,  whether  the 
statutes  chartering  and  granting  power  to  the  Chicago 
City  Railway  Company,  brought  to  our  attention  by 
the  declaration  and  judicially  known  to  us,  do,  by 
themselves,  without  proof  of  city  ordinances  or  at- 
tendant circumstances  or  of  what  has  been  done  under 
those  statutes  other  than  operating  a  large  system  of 
street  railroading,  authorize  the  said  Chicago  City 
Railway  Company  to  cause,  and  hold  it  harmless  in 
causing,  ''noxious  and  offensive  vapors,  steams,  fumes, 
gases,  smoke,  soot,  smells  and  stenches''  and  ''great 
noises  and  vibrations*'  to  issue  forth  from  its  real 
estate  and  diffuse  themselves  over  the  plaintiff's  resi- 
dence to  her  great  damage;  and  also  to  "cause,  suffer 
and  permit  dense  smoke  to  be  emitted  from  the  chim- 
neys of  its  building,"  to  the  great  annoyance  and  in- 
jury of  the  plaintiff,  although  the  city  of  Chicago  by 
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its  ordinance  has  declared  that  the  emission  of  dense 
smoke  from  such  a  chimney  is  a  public  nuisance- 

We  do  not  so  read  the  statutes  in  question. 

The  first  (of  February  14,  1859),  under  the  title  of 
**An  act  to  promote  the  construction  of  horse  rail- 
ways in  the  city  of  Chicago,"  constitutes  several  per- 
sons named  the  Chicago  City  Railway  Company  for 
twenty-five  years,  and  authorizes  the  said  company 
' '  to  construct,  maintain  and  operate  a  single  or  double 
track  railway,  with  all  necessary  and  convenient  tracks 
for  turn-outs,  side  tracks  and  appendages,  in  the  city 
of  Chicago,  and  in,  on,  over  and  along  such  street  or 
streets,  highway  or  highways,  bridge  or  bridges,  river 
or  rivers,  within  the  present  or  future  limits  of  the  south 
or  west  divisions  of  the  city  of  Chicago  as  the  common 
council  of  said  city  have  authorized  said  corporators,  or 
any  of  them,  or  shall  authorize  said  corporation  so  to  do, 
in  such  manner  and  upon  such  terms  and  conditions, 
and  with  such  rights  and  privileges  as  the  said  com- 
mon council  has  or  may  have  contracted  with  said 
parties  or  any  or  either  of  them  may  prescribe," 
etc.  Except  the  final  clause  making  it  a  public  act,  the 
only  other  provision  needing  notice  from  us,  is  that 
giving  the  corporation  power,  in  order  to  enable  it  "to 
construct  any  or  all  of  the  railways  authorized  or  their 
appendages/'  to  take  and  apply  private  property  for 
the  purposes  and  in  the  manner  prescribed  by  certain 
acts  for  the  condemnation  of  private  property,  *  *  ascer- 
taining and  making  recompense  for  all  damages  sus- 
tained, agreeably  to  the  provisions  of"  such  acts. 

The  other  Act  (of  February  6,  1865)  is  the  famous 
'* Ninety-nine  Year  Act,"  which  extended  the  corpor- 
ate life  of  the  company  and  used  thereafter  ambiguous 
language  which  led  to  prolonged  controversy  concern- 
ing the  duration  of  certain  grants  of  power  and  li- 
censes from  the  city.  But  neither  of  these  Acts  in  and 
by  itself,  disjoined  from  permission  and  license  through 
ordinances  of  the  city  council,  authorizes  the  use  of 
an  electric  or  cable  car  system  on  the  streets  of  Chi- 
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cago,  nor  does  the  case  of  Blair  v.  Chicago,  201  TJ.  S. 
400,  so  decide.  The  reasoniBg  of  the  court  in  its 
opinion  in  that  case  points  to  exactly  an  opposite  con- 
clusion. It  places  its  decision  on  the  main  question  in 
the  case  indeed,  on  the  proposition  that  after  as 
well  as  before  the  act  of  1865  the  street  railroad  com- 
panies were  ''required  to  obtain  the  authority  of  the 
city  before  using  the  streets,  such  use  to  be  upon  terms 
and  conditions  and  with  such  rights  and  privileges  as 
the  city  had  or  might  thereafter  prescribe  by  contract 
with  the  companies.*' 

The  court  did,  however,  decide  that  the  grant  of 
power  in  the  acts  was  *' broad  enough  to  authorize  the 
city  to  grant  and  the  railway  company  to  accept  a 
changed  method  of  operation  of  the  railways  by  apply- 
ing thereto  a  new  and  more  efficient  and  economical 
power.  * ' 

We  certainly  are  not  undertaking  to  decide  to  the 
contrary  in  this  case,  either  with  reference  to  the  is- 
sues raised  in  Blair  v.  Chicago,  or  to  those  in  the  case 
at  bar.'  The  question  is  not  before  us,  for  under  the 
record  in  this  case  we  know  nothing  of  any  grant  from 
the  city  to  the  defendant  corporation  changing  the 
method  of  the  operation  of  its  railway,  nor  of  any  ac- 
ceptance by  said  corporation.  We  have  judicial  knowl- 
edge of  the  statutes  under  which  the  Chicago  City 
Eailway  Company  was  organized  and  is  acting.  We 
have  none  of  the  ordinances  of  the  city  which  have 
made  those  acts  effective  in  various  directions. 

We  have  mentioned  this  want  of  anything  in  the 
record  as  it  stands  showing  that  the  defendant  com- 
pany has  authority  from  competent  law-making  power 
to  use  steam  or  electric  power,  more  as  an  illustration 
than  otherwise.  For  we  think  that  even  if  that  author- 
ity were  shown,  further  proof  on  the  part  of  the 
company  to  render  it  immune  from  liability  for  the 
injurious  acts  complained  of  by  the  plaintiff  would  be 
necessary,  even  in  an  action  like  this  based  on  the 
nuisance.    It  must  at  least  prove  the  authority  to  use 


68  Appellate  Courts  of  Illinois. 

Vol.  141.]  McArdle  v.  Chicago  City  Railway  Co. 

electrically  driven  cars  and  the  necessity  and  inevit- 
ableness,  in  so  using  them,  of  the  acts  and  injury  as 
well. 

Counsel  for  the  defendant  rely  on  the  case  of  Chi- 
cago North  Shore  Street  Railway  Co.  v.  Payne,  94  111. 
App.  466, — 192  111.  239,  as  establishing  a  diflferent  rule. 
We  do  not  think  it  does.  The  Payne  case  did  not  go 
oflf  on  demurrer;  it  was  tried.  The  Supreme  Court 
decided  contrary  to  the  contention  of  the  company, 
that  an  additional  count  to  the  declaration,  which  de- 
clared on  a  permanent  injury,  did  not  state  a  cause  of 
action  diflferent  from  that  declared  on  in  the  first 
count,  and  that  the  permanent  damages  might  prop- 
erly be  (as  they  were)  recovered  in  the  action.  It 
also  said :  **If  the  power  house  was  built  and  operated 
by  the  authority  of  the  charter,  it  cannot  be  held  a 
nuisance,  but  the  liability  of  defendant  in  this  suit  is 
in  no  way  aflfected  by  that  circumstance.  While  in 
such  case  the  plaintiflf  could  not  sue  as  for  a  nuisance, 
the  right  of  compensation  is  guaranteed  by  the  con- 
stitution and  may  be  enforced  in  an  action  on  the 
case." 

In  another  connection  it  says:  *'The  defendant, 
acting  within  its  charter,  had  a  legal  right  to  maintain 
its  power  house  at  that  place,  and  plaintiflf  had  no  legal 
right  to  interfere  or  compel  a  change.  In  such  a  case, 
in  legal  contemplation,  all  damages  which  will  be  sus- 
tained as  the  eflfect  of  the  Act  are  sustained  imme- 
diately, and  the  measure  of  damages  is  the  deprecia- 
tion in  market  value." 

As  we  have  said,  the  Payne  case  was  tried,  and 
there  is  no  reason  to  assume  that  the  court  was  stating 
the  right  of  the  defendant  to  keep  and  operate  its 
power  house  in  the  locality  involved  as  an  admission 
of,  or  inference  from,  the  declaration.  It  was  presum- 
ably a  proved  fact  in  the  case.  If  not,  it  resulted 
from  legislative  Acts,  of  which  the  court  had  judicial 
notice,  very  diflferent  from  those  involved  here. 

The  court  in  the  Payne  case  decided  that  the  first 
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count  of  the  declaration  in  that  case  authorized  and 
would  have  required  a  recovery,  if  there  were  any 
recovery,  for  all  damages  past,  present  and  future. 
The  opinion  indeed  does  call  attention  to  the  aver- 
ment in  that  count  that  the  market  value  of  the  plaint- 
iff's premises  was  reduced  by  the  alleged  grievances 
(in  which  alone  it  diflfers  materially  from  the  dec- 
laration in  the  case  at  bar),  but  the  essential  matter 
which  the  court  held  determined  the  character  of  the 
damages  which  might  and  must  be  recovered,  if  any, 
was  apparently  the  proof  that  the  building  complained 
of  was  a  permanent  structure.  The  declaration  in  the 
case  at  bar  does  not  allege  in  terms  injury  to  market 
value,  and  apparently,  deliberately  and  designedly, 
attempts  to  limit  the  allegation  of  plaintiff's  injury 
and  damnification  to  the  period  *'up  to  and  prior  to 
the  commencement  of  this  suit."  But  the  declaration 
nevertheless  alleges  that  the  plaintiff  *' still  is  greatly 
injured  in  the  enjoyment  of  the  premises,  and  is  other- 
wise greatly  injured  and  damnified." 

We  have  no  means  of  anticipating  what  may  or  may 
not  be  proved  in  this  case,  nor  any  desire  of  prejudg- 
ing or  prejudicing  the  course  which  the  litigation  may 
take,  but  it  is  possible  that  the  evidence  might  be 
such  that  while  allowing  a  recovery,  the  decisions  in 
this  state  would  demand  that  the  recovery  be  entire 
for  all  damages,  past,  present  or  to  come. 

However  that  may  be,  our  opinion  is  clear  that  the 
declaration  as  it  stands  states  a  good  cause  of  action 
and  is  not  demurrable.  To  that  we  confine  our  de- 
cision and  our  opinion. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cAUSe  remanded  with  directions  to  overrule  the 
demurrer  to  the  declaration  and  require  the  defend- 
ant to  plead  thereto. 

Reversed  and  remanded  with  directions. 
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Philip  Bnlfer  et  al.  t.  The  People  of  the  State  of 

Illinois. 

Oen.  No.  13,794. 

« 

1.  CoxBPiBACT — When  indictment  for,  insufUcient.  An  Indictment 
for  conspiracy,  charging  that  the  defendants  "unlawfully  and  felo- 
niously did  conspire,  combine,  confederate  and  agree  together  with 
each  other  and  divers  other  persons,  whose  names  are  to  the  jurors 
unknown,  to  do  a  certain  illegal  act,  to-wit:  to  then  and  there  un- 
lawfully obtain  the  signature  of  one  Louis  Perlman  to  a  written  in- 
strument, with  the  intent  to  cheat  and  defraud  the  said  Louis 
Perlman  by  means  of  false  pretenses,  such  obtaining  of  a  signature 
by  false  pretenses  then  and  there  being  an  act  by  law  prohibited. 
Contrary  to  the  form  of  the  statute  and  against  the  peace  and  dig- 
nity of  the  same  People  of  the  State  of  Illinois,"  is  insufficieut 
either  at  common  law  or  under  the  statute. 

2.  Conspiracy — what  not  punishable.  The  charge  of  a  combina- 
tion to  secure  the  signature  of  a  person  to  a  written  instrument, 
although  the  further  allegation  is  made  that  the  securing  of  the 
signature  is  to  be  with  the  intent  of  cheating  and  defrauding  that 
person  by  means  of  false  pretenses,  is  not  the  charge  of  a  punishable 
conspiracy  either  under  the  Illinois  statute  or  at  common  law. 

3.  CoMBPiBACT — what  not  evidence  of  participation  in.  Failure 
to  speak  in  denial  of  accusations  when  the  right  of  silence  exists 
is  not  evidence  which  tends  to  establish  participation  in  a  conspir- 
acy charged. 

Criminal  prosecution  for  conspiracy.  Error  to  the  Criminal 
Court  of  Cook  county;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1907.  Reversed.  Opinion 
filed  April  80,  1908. 

Addison  Blakely,  William  E.  Chambeblain,  Utt 
Bbos.  and  A.  L.  Flanningham,  for  plaintiffs  in  error. 

John  L.  Healy,  State's  Attorney,  for  defendants  in 
error ;  Edward  S.  Day,  of  counsel. 

• 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

The  plaintiffs  in  error  in  this  cause  were,  in  the 
Criminal   Court   of   Cook   county,   indicted   for   and 
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convicted  of  conspiracy.  The  punishment  of  Bulfer, 
Tonhy  and  Burnett  was  fixed  by  the  jury  at  confine- 
ment in  the  penitentiary,  and  that  of  Daubach  at  a 
fine  of  $250,  and  they  were  so  accordingly  sentenced 
June  17,  1907.  The  writ  of  error  sued  out  from  this 
court  to  reverse  these  judgments  was  made  a  super- 
sedeas by  the  court. 

We  think  that  the  indictment  should  have  been 
quashed  on  the  motion  made  by  each  of  the  defend- 
ants, and  that  no  conviction  can  be  sustained  thereon. 

The  question  was  saved  below  not  only  by  the  mo- 
tion to  quash,  but  by  the  motion  in  arrest  of  judgment. 

The  indictment  had  but  one  count,  which  charged 
that  Bulfer,  Touhy,  Burnett  and  Daubach  on  the  sixth 
day  of  January,  1906,  in  the  county  of  Cook,  etc., 
'^imlawfully  and  feloniously  did  conspire,  combine, 
confederate  and  agree  together  with  each  other  and 
with  divers  other  persons,  whose  names  are  to  the 
jurors  unknown,  to  do  a  certain  illegal  act,  to  wit:  to 
then  and  there  unlawfully  obtain  the  signature  of  one 
Louis  Perlman  to  a  written  instrument,  with  the  intent 
to  cheat  and  defraud  the  said  Louis  Perlman  by  means 
of  false  pretenses,  such  obtaining  of  a  signature  by 
false  pretenses  then  and  there  being  an  act  by  law 
prohibited.  Contrary  to  the  form  of  the  statute  and 
against  the  peace  and  dignity  of  the  same  People  of 
the  State  of  Illinois.'* 

It  is  not  a  statutory  offense  which  is  thus  charged. 

The  statute  says  (An  Act  to  Eevise  the  law  in  re- 
lation to  Criminal  Jurisprudence;  in  force  July  1, 
1874 — ^Section  46,  as  amended) : 

**If  any  two  or  more  persons  conspire  or  agree  to- 
gether, •  •  •  with  the  fraudulent  or  malicious 
intent  wrongfully  and  wickedly  to  iajure  the  person, 
character,  business  or  employment,  or  property  of 
another,  or  to  obtain  money  or  other  property  by 
false  pretenses,  or  to  do  any  illegal  act  injurious  to 
the  public  trade,  health,  morals,  police,  or  adminis- 
tration of  public  justice  *  *  *  or  to  commit  any 
felony,  they  shall  be  deemed  guilty  of  a  conspiracy, 
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and  every  such  offender  •  •  •  and  every  person 
convicted  of  conspiracy  at  common  law,  shall  be  im- 
prisoned in  the  penitentiary,  not  exceeding  five  years, 
or  fined  not  exceeding  $2,000,  or  both.'* 

The  indictment  on  the  other  hand  does  not  say  the 
defendants  conspired  * '  to  obtain  money  or  other  prop- 
erty by  false  pretenses,"  but  'Ho  unlawfully  obtain 
the  signature  of  one  Louis  Perlman  to  a  written  in- 
strument. ' ' 

The  word  *' unlawfully "  is  merely  a  gratuitous  epi- 
thet, for  obtaining  the  signature  of  a  man  to  a  written 
instrument  is,  of  course,  not  unlawful  in  itself.  Were 
this,  then,  all  of  the  indictment,  it  is  plain  that  it 
could  not  be  claimed  that  it  charged  *'a  concerted 
action  to  accomplish  a  criminal  or  unlawful  purpose," 
or  *'a  concerted  action  to  accomplish  a  lawful  purpose 
by  unlawful  means" — one  of  whch  the  alleged  com- 
bination must  be  to  be  a  conspiracy. 

But  as  the  indictment  is  drawn,  that  part  of  it 
which  we  have  last  al>ove  quoted,  is,  in  our  opinion, 
the  entire  gist  or  substance  of  the  charge. 

It  is  true  that  the  indictment  goes  on  to  say  that  the 
proposed  purpose  of  obtaining  the  signature  of  Louis 
Perlman  to  a  written  instrument,  was  ''with  the  in- 
tent to  cheat  and  defraud  the  said  Louis  Perlman  by 
means  of  false  pretenses,"  but  it  does  not  state  how 
or  what  "false  pretenses"  this  intent  to  do  something 
with  the  signature  after  it  was  obtained  was  carried 
out,  or  was  designed  to  be  carried  out.  The  indict- 
ment then  proceeds:  "Such  obtaining  of  a  signature 
by  false  pretenses  then  and  there  being  an  act  by  law 
prohibited." 

Without  inquiring  at  this  point  whether  "the  ob- 
taining of  a  signature  by  false  pretenses"  is  by  itself 
"an  act  by  law  prohibited,"  we  must  note  that  the 
pleader  drawing  the  indictment  overlooked  the  fact 
that  there  was  preceding  this  particular  clause  no 
charge  in  it  of  obtaining  or  conspiring  to  obtain  a 
signature  by  false  pretenses  and  nothing,  therefore, 
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to  which  the  word  *'such"  was  properly  referable. 
The  charge  was  conspiring  to  obtain  the  signature, 
and  the  *'false  pretenses"  are  only  mentioned  in  that 
charge  as  the  method  by  which  the  intent  to  cheat  and 
defraud  by  means  of  that  signature  when  obtained 
was  to  be  carried  out.  The  distinction  is  very  plain. 
It  might  be  that  persons  might  use  and  agree  to  use 
none  but  strictly  legitimate  and  truthful  methods  and 
representations  to  secure  a  signature,  and  have  an 
intent  to  use  it  when  obtained  in  connection  with  false 
pretenses  concemiug  it,  to  cheat  the  signer,  or  some 
other  person,  and  those  false  pretenses  might  be  con- 
ceivably of  a  great  variety  of  kinds.  On  the  other 
hand,  it  might  be  that  persons  might  use  false  pre- 
tenses to  secure  a  signature,  with  no  intent  to  use  it 
for  any  nefarious  or  dishonest  purpose  whatever. 
Autograph  hunters,  we  are  told,  often  act  thus. 

It  is  the  first  alternative,  however,  with  which  the 
plaintiffs  in  error  here  are  charged — conspiring  to 
procure  the  signature  with  the  intent  to  use  it  dishon- 
estly to  cheat  and  defraud  in  connection  with  false 
pretenses. 

It  is  charged  in  the  indictment  that  this  is  ''an  il- 
legal act,"  and  it  may  be  that  in  a  liberal  use  of  the 
word  illegal,  it  must  be  so  considered.  But  it  is  not 
an  ''illegal  act,  injurious  to  the  public  trade,  health, 
morals,  police,  or  administration  of  public  justice" 
under  the  construction  given  to  those  words  by  our 
Supreme  Court.  In  Maloney  v.  The  People,  229  111. 
593,  where  this  clause  is  discussed  and  construed,  it 
is  also  expressly  held  that  an  indictment  charging  a 
conspiracy  to  do  "an  illegal  act,"  would  not  charge 
a  punishable  conspiracy  under  our  statute,  unless  it 
also  charged,  or  at  least  by  its  allegations  showed, 
said  illegal  act  to  be  included  among  those  specifically 
mentioned  in  the  conspiracy  statute,  or  a  felony. 

If  the  charge  were  of  a  conspiracy  to  '  •  obtain  money 
or  other  property  by  false  pretenses"  from  Louis 
Perlman,  it  would  state  a  statutory  conspiracy. 
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If  the  charge,  on  the  other  hand,  were  of  a  con- 
spiracy *'to  secure  by  false  pretenses  with  intent  to 
defraud  him,  Perhnan's  signature,'*  it  would  state 
perhaps  a  common  law  conspiracy,  because  although 
not  a  felony,  the  object  of  that  conspiracy  would  be  an 
indictable  offense  under  the  Crhninal  Code.  (Section 
96  of  the  Act  of  1874,  before  referred  to.)  This,  how- 
ever, might  be  doubtful  under  the  doctrine  of  Maloney 
V.  The  People,  supra.  But  it  is  not  necessary  to 
decide  that  question  here,  because  the  accusation  is 
neither  to  obtain  money  nor  to  obtain  a  signature  by 
false  pretenses,  but  to  obtain  a  signature  with  intent 
to  cheat  and  defraud  the  signer  by  means  of  false 
pretenses,  presumably  and  according  to  the  natural 
intendments  of  language,  by  the  signature  after  it  was 
obtained. 

This  indeed  was  what  the  proof  introduced  by  the 
state  tended  and  was  intended  to  show — an  attempt 
after  the  signature  was  obtained  to  use  it  in  concert 
and  combination  for  purposes  of  extortion. 

We  do  not  see  how,  under  the  decision  in  the  Ma- 
loney case,  we  can  hold  that  the  charge  of  a  combina- 
tion to  secure  the  signature  of  a  person  to  a  written 
instrument,  although  the  further  allegation  is  made 
that  the  securing  of  the  signature  is  to  be  with  the 
intent  of  cheating  and  defrauding  that  person  by 
means  of  false  pretenses,  is  the  charge  of  a  punish- 
able conspiracy  either  under  our  statute  or  at  common 
law.  In  any  event,  it  is  plain  that  it  cannot  be  con- 
sidered as  a  conspiracy  under  the  statute.  The  indict- 
ment concludes,  however,  *' contrary  to  the  form  of 
the  statute,''  and  there  has  never  been  any  decision 
in  this  state  overruling  the  decision  in  The  Town  of 
Paris  V.  The  People,  27  111.  74,  that  such  a  conclusion 
of  an  indictment  forbids  the  proof  under  it  of  a  com- 
mon law  offense  not  included  in  the  statutes. 

In  Maloney  v.  The  People,  No.  13187  in  this  court, 
although  not  placing  our  decision  on  that  ground,  we 
expressed  a  doubt  whether  this  rule  would  be  longer 
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adhered  to,  but  the  reversal  of  our  decision  in  that 
case,  without  an  expression  of  opinion  by  the  Supreme 
Court  on  that  point,  would  leave  us  unwilling  to  dis- 
regard it,  even  were  there  no  other  reason  against 
sustaining  this  indictment. 

We  are  not  unmindful  of  the  statutes  of  Illinois 
which  provide  that:  '* Every  indictment  or  accusation 
of  the  grand  jury  shall  be  deemed  sufficiently  technical 
and  correct  which  states  the  offense  in  the  terms  and 
language  of  the  statutes  creating  the  offense,  or  so 
plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury.'*  (Criminal  Code,  Division 
XI,  Sec.  6.)  And  that  *'A11  exceptions  which  go 
merely  to  the  form  of  an  indictment  shall  be  made 
before  trial,  and  no  motion  in  arrest  of  judgment  or 
writ  of  error  shall  be  sustained  for  any  matter  not 
affecting  the  real  merits  of  the  offense  charged  in  the 
indictment.*^  (Criminal  Code,  Division  XI,  Sec.  9.) 
These  are,  however  provisions  that  were  in  force  long 
before  Paris  v.  The  People  (supra)  was  decided,  and 
they  did  not  lead  the  Supreme  Court  to  look  with  in- 
difference on  the  point  therein  made  against  the  in- 
dictment. But  in  the  case  at  bar,  there  is  something 
more  than  a  technicality  involved.  It  is  certainly  a 
fundamental  principle  of  justice,  as  Lord  EUenbor- 
ough  said  in  The  King  v.  Perrott,  2  Maule  &  Selwyn, 
379,  that  *' Every  indictment  ought  to  be  so  framed 
as  to  convey  to  the  party  charged  a  certain  knowledge 
of  the  crime  imputed  to  him."  Whatever  might  have 
been  said  in  this  regard  of  an  indictment  which  merely 
stated  in  the  words  of  the  conspiracy  statute,  that  the 
defendants  had  ''conspired  to  obtain  money  by  false 
pretenses,'*  or  had  stated  with  reference  to  the  ''False 
Pretenses*'  Statute,  that  they  had  conspired  "by  a 
false  pretense  to  obtain  a  signature  to  a  written  in- 
strument'*— concerning  which  we  are  not  called  on  to 
express  an  opinion — it  seems  quite  evident  to  us  that 
to  accuse  them  of  conspiring  to  procure  Perlman's 
signature,  with  the  intent  to  defraud  him  by  false  pre- 
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tenses,  is  not  to  give  them  any  information  worth  hav- 
ing as  to  what  particular  milawful  and  criminal  acts 
they  are  charged  with  conspiring  to  do. 

The  spirit  of  the  constitutional  provision  that  ac- 
cused persons  shall  have  the  right  to  demand  the 
nature  and  cause  of  the  accusation  against  them  is  by 
no  means  complied  with  in  such  an  indictment. 

Nor  would  it  matter  if  it  could  be  pointed  out  in 
this  case  that  the  evidence  in  the  record  is  of  such  a 
character  as  to  indicate  that  probably  the  defendants, 
when  brought  to  face  the  indictment  in  question,  must 
have  known  what  that  evidence  was  likely  to  be.  The 
sufficiency  of  the  indictment  having  been  challenged 
before  trial  by  the  plaintiffs  in  error,  they  are  entitled 
to  have  from  us  our  judgment  as  to  what  should  have 
been  done  with  the  motion  to  quash  when  made.  Our 
opinion  is  that  it  should  have  been  granted.  This  dis- 
poses of  the  cause  here,  for  the  conviction  cannot  be 
upheld  on  an  indictment  which  was  erroneously  sus- 
tained by  the  court  below  against  a  motion  to  quash. 
It  becomes,  therefore,  unnecessary  for  us  to  discuss 
the  evidence  adduced,  and  to  decide  whether  or  not 
it  is  sufficient  to  convict  the  plaintiffs  in  error  of  a 
criminal  conspiracy,  had  the  indictment  been  properly 
drawn.  But  we  have  in  our  investigation  of  the  cause 
considered  it,  and  deem  it  proper  to  say  that  in  our 
judgment  no  such  case  as  would  justify  a  conviction 
for  any  conspiracy  was  made  out  against  Patrick  L. 
Touhy. 

It  requires  some  active  participation  in  a  conspir- 
acy to  make  a  conspirator.  There  is  no  evidence  of 
active  participation  against  Touhy.  That  which  most 
nearly  approaches  it  is,  that  letters  were  written 
about,  and  suits  were  brought  on,  the  alleged  con- 
tracts, in  the  name  of  Touhy,  and  it  does  not  appear 
that  he  repudiated  them.  But  neither  does  it  appear 
affirmatively  that  he  knew  of  them.  We  emphatically 
disagree  with  the  argument  that  because  Touhy  did 
not,  at  the  Harrison  street  police  station,  answer  the 
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questions  of  the  police  officer  Woolridge,  or  speak  out 
in  denial  of  Bulfer's  statement  that  he  (Touhy)  ran 
the  Chicago  Mercantile  and  Reporting  Agency,  he  is 
to  be  considered  as  admitting  it.  He  was  not  in  that 
situation  called  on  to  speak.  He  had  a  right  to  keep 
silent,  and  it  was  error  to  admit  the  testimony  of 
AVoolridge  on  this  point. 

The  judgment  against  Philip  Bulfer,  the  judgment 
against  Patrick  L.  Touhy,  the  judgment  against  L.  E. 
Burnett  and  the  judgment  against  J.  C.  Daubach  are 
and  each  of  them  is  reversed. 

Reversed. 


Chicago  City  Bailway  Company  t.  Robert  Grosshelm. 

Gen.  No.  13,803. 

1.  Veedicts — potcer  of  Appellate  Court  to  review,  rendered  in 
Municipal  Court.  The  several  statutory  provisions  pertaining  to 
the  review  of  the  Judgments  of  the  Municipal  Court  do  not  aftect 
or  take  away  the  power  of  the  Appellate  Court  to  review  the  suf- 
ficiency of  the  evidence  to  sustain  a  verdict  and  to  set  aside  a 
verdict  manifestly  contrary  to  the  weight  of  the  evidence.  The  duty 
of  the  Appellate  Court  with  respect  to  verdicts  rendered  In  the  Mu- 
nicipal Court  is  the  same  as  In  cases  where  the  verdicts  are  ren- 
dered in  either  the  Circuit  or  Superior  Court. 

2.  Appeals  akd  ebbobs — what  essential  to  reversal  of  judgment 
of  Municipal  Court,  Elxcept  in  cases  where  the  Appellate  Court 
determines  that  a  verdict  rendered  is  manifestly  against  the  weight 
of  the  evidence,  a  reversal  will  not  be  awarded  of  a  Judgment 
rendered  in  the  Municipal  Court  unless  the  Appellate  Court  is 
"satisfied"  that  the  Judgment  in  question  did  result  from  the  par- 
ticular error  or  errors  complained  of. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  Abnold  Heap,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1907.  AfQrmed.  Opinion  filed 
AprU  30,  1908. 

Statement  by  the  Court.    This  is  a  writ  of  error  to 
the  Mmiicipal  Court  to  reverse  a  judgment  of  that  court 
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rendered  against  the  Chicago  City  Railway  Company  in 
favor  of  one  Robert  Grossheim  on  the  verdict  of  a  jury. 
The  action  was  for  a, personal  injury,  and  was  tried 
before  a  jury.  The  prcecipe  and  bill  of  particulars 
filed  claimed  $1,000  for  a  tort;  that  is,  '*for  injuries 
to  the  plaintiff's  person  received  about  January  1, 
1907,  while  about  to  enter  defendant's  street  car  in 
Archer  avenue  near  Armour  avenue,  caused  by  the 
sudden  starting  of  the  car  through  defendant's  negli- 
gence." The  verdict  of  the  jury  and  the  judgment 
rendered  thereon  were  for  $500.  A  motion  for  a  new 
trial  was  denied  before  the  entry  of  judgment. 

The  certificate  of  the  trial  judge  was  obtained,  as 
provided  for  by  the  Municipal  Court  Act,  to  a  steno- 
graphic report  of  the  proceedings,  which  states  that 
the  document  to  which  it  is  attached  is  a  correct  state- 
ment of  the  facts  appearing  on  the  trial  of  the  cause, 
and  of  all  questions  of  law  involved  in  the  cause,  and 
of  the  decisions  of  the  court  on  said  questions  of  law, 
and  that  it  is  a  complete  and  correct  stenographic 
report  of  the  proceedings  upon  said  trial. 

In  this  court  the  defendant  assigns  as  error  that 
the  court  below  erred  in  making  certain  remarks  in 
the  presence  of  the  jury,  in  excluding  from  the  jury 
an  exhibit  offered  by  defendant  in  evidence,  **in  each 
and  every  instance  in  refusing  to  instruct  the  jury 
as  requested  by  the  defendant,"  and  *'in  each  and 
every  instance  in  instructing  the  jury  in  the  manner 
objected  to  by  defendant." 

Also  it  is  insisted  that  the  plaintiff's  cotmsel  im- 
properly argued  the  case  to  the  jury,  that  verdict  and 
judgment  were  contrary  to  the  law  and  the  evidence, 
and  ''resulted  from  substantial  errors  of  the  court 
directly  affecting  the  matters  at  issue  between  the 
parties,"  and  that  a  new  trial  should  have  been 
granted. 

Shebiff,  Dent,  Dobyns  and  Freeman,  for  plaintiff 
in  error. 
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Wendell  Huston,  for  defendant  in  error. 

Mb.  Justice  Brown  delivered  the  opinion  of  the 
court. 

The  Municipal  Court  Act,  in  providing  for  the  re- 
view of  cases  decided  in  that  tribunal  which  belong 
to  the  classes  known  to  that  act  as  the  '*  Fourth ''  and 
*' Fifth'*  (of  which  the  one  at  bar  is  an  example), 
provides  for  a  statement  or  stenographic  report  of 
the  proceedings  in  the  Municipal  Court,  to  be  signed 
by  the  trial  judge,  and  then  enacts  that  **no  order 
or  judgment  so  sought  to  be  reviewed  shall  be  re- 
versed unless  the  Supreme  Court  or  Appellate  Court, 
as  the  case  may  be,  shall  be  satisfied  from  said  state- 
ment or  stenographic  report,  signed  by  said  judge'': 
First,  '*that  such  order  or  judgment  is  contrary  to 
the  law  and  the  evidence";  or,  second,  ^Hhat  such 
order  or  judgment  resulted  from  substantial  errors  of 
said  Municipal  Court  directly  affecting  the  matters  at 
issue  between  the  parties." 

It  also  provides,  in  the  following  section,  that  **It 
shall  be  the  duty  of  the  Supreme  Court  or  the  Appel- 
late Court,  as  the  case  may  be,  to  decide  such  case 
upon  its  merits,  as  they  may  appear  from  such  state- 
ment or  stenographic  report,  signed  by  the  judge." 

It  is  very  apparent  that  this  act  does  not  take  away 
from  the  Appellate  Court,  in  cases  coming  from  the 
Municipal  Court,  any  right,  nor  relieve  it  from  any 
duty,  to  weigh  the  evidence  which  it  possessed  or 
which  was  imposed  on  it  by  law,  in  cases  coming  from 
the  Circuit  or  Superior  Courts.  Nor,  although  the 
duty  of  passing  on  the  merits  is  somewhat  accented, 
is  it  in  reality  increased  over  what  it  has  always  been 
in  cases  coming  before  this  court  for  review. 

If  the  verdict  and  judgment  be,  in  our  opinion, 
clearly  and  manifestly  against  the  weight  of  the  evi- 
dence, we  are  bound  to  interfere,  and  at  least  to  cor- 
rect the  error  which  in  such  case  inhered  in  the  denial 
of  a  new  trial.    On  the  other  hand,  no  mere  conflict 
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of  evidence  nor  opinion  concerning  the  credibility  of 
contradictory  witnesses,  nor  feeling  that  as  jurymen 
we  might  or  even  probably  should  have  come  to  a 
different  conclusion,  is  suflScient  to  warrant  our  set- 
ting aside  a  verdict  and  judgment  as  *' against  the 
evidence. ' ' 

But  although  in  this  important  part  of  our  review- 
ing work  it  is  plain  that  our  duties  are  the  same 
in  cases  coming  from  the  Municipal  Court  as  in  those 
coining  from  other  courts  of  record,  it  is  equally  plain 
that  in  considering  other  assignments  of  error  we  are 
to  be  governed  by  a  different  rule. 

In  the  review  of  cases  from  the  Circuit  Court,  for 
example,  our  attention  is  directed  to  some  '*  substan- 
tial error"  in  instructions  or  in  rulings  on  evidence, 
or  in  the  making  or  permitting  of  improper  remarks 
in  the  presence  of  the  jury.  If,  in  our  opinion,  this 
error  may,  in  reasonable  probability,  have  influenced 
or  determined  the  verdict  below  and  the  judgment 
based  on  it,  it  becomes  our  duty  to  reverse  and  re- 
mand the  cause. 

But  the  Municipal  Court  Act  expressly  enacts  that 
in  such  a  case  we  shall  not  reverse  the  judgment  un- 
less we  are  ** satisfied"  that  the  judgment  did  result 
from  such  error. 

The  distinction  is  marked  and  very  important.  In 
this  case  at  bar  we  think  that  in  following  this  rule 
set  for  our  action,  the  alleged  errors  other  than  the 
denial  of  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence,  may  be 
quickly  dismissed. 

The  trial  judge  instructed  the  jury  orally,  as  it  was 
provided  in  the  Municipal  Court  Act  he  might.  An 
examination  of  the  instructions,  connected  as  they  are 
in  a  series  and  a  logical  sequence,  has  shown  us  that 
they  are  a  careful,  complete  and  impartial  statement 
/of  the  essential  principles  of  law  governing  the  case, 
and  that  they  doubtless  directed  the  attention  of  the 
jury  to  those  particular  issues  of  fact  which  were 
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properly  controlling,  and  which  were  those  that  both 
sides  of  the  controversy  agree.d  were  controlling. 

The  jury,  by  these  instructions,  were  called  upon 
to  decide  whether  the  plaintiff  was  in  the  exercise  of 
due  care  when  trying  to  board  the  car,  and  were  told 
that  if  he  was  not,  he  could  not  recover.  They  were 
told  that  if  he  attempted  to  board  the  car  at  a  place 
not  a  usual  stopping  place,  and  had  not  proved  that 
by  some  action  of  the  defendant's  agents  he  had  been 
invited  to  do  so,  he  could  not  recover.  They  were 
told  that  if  the  plaintiff  was,  by  reason  of  intoxica- 
tion, unable  to  take  the  ordinary  care  of  himself  that 
would  be  required  of  a  sober  person,  and  that  this  in- 
toxication and  want  of  care  contributed  to  the  injury, 
he  could  not  recover,  although  the  motorman  was 
guilty  of  negligence  in  operating  the  car,  and  though 
the  motorman  was  more  to  blame  for  the  accident 
than  the  plaintiff. 

On  the  question  of  the  burden  of  proof  and  the  pre- 
ponderance of  evidence  they  were  not  incorrectly  in- 
structed, although  we  should  have  preferred  language 
still  more  guarded  concerning  the  slight  preponder- 
ance of  proof  sufficient  to  require  a  verdict  for  the 
plaintiff.  But  we  are  very  far  from  being  '' satisfied" 
that  any  language  of  the  court  or  of  counsel  which 
could  be  criticised,  ** resulted"  in  a  verdict  different 
from  that  which  would  otherwise  have  been  rendered. 
The  verdict  was  rendered  because  the  jury  believed 
the  account  of  the  accident  which  was  given  by  the 
plaintiff  and  his  witnesses,  as  against  the  testimony 
of  other  witnesses  who  contradicted  them. 

It  is  argued  that  the  smallness  of  the  verdict,  in 
proportion  to  the  injuries  suffered,  shows  that  the 
jury  were  not  in  truth  persuaded  of  the  justice  of 
plaintiff's  claim.  We  do  not  think  we  are  at  liberty 
so  to  conclude;  but  we  can  infer  from  the  amount  of 
the  verdict  that  it  was  not  the  result  of  passion  or 
of  prejudice. 

We  have  examined  the  evidence  carefully;  it  would 
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serve  no  useful  purpose  for  us  to  rehearse  it  here. 
It  was  conflicting,  and  on  each  side  would  have  been 
unconvincing  to  many  minds.  But  it  does  not  so 
clearly  and  manifestly  preponderate  in  favor  of  the 
dofendant  that  on  this  ground  we  feel  that  we  should 
overrule  the  decision  of  the  jury  and  of  the  trial  judge 
by  holding  that  a  new  trial  should  have  been  awarded. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed.  • 


People  ex  reL  Jessie  Spalding  Walker  v.  Aurora,  Elgin 

&  Chicago  Railway  Company. 

Gen.  No.  13,811. 

1.  Franchises — ordinances  as  to  stopping  of  trains  construed. 
Held,  that  the  several  ordinances  in  question  in  this  case,  construed 
together^  did  not  impose  upon  the  respondent  company  any  obUga- 
tion  to  make  regular  stops  at  the  points  named  in  the  petition  for 
mandamus, 

2.  Mandamus — loho  cannot  maintain,  to  obtain  construction  of 
franchise  ordinance.  A  private  citizen  without  legal,  property  or 
personal  Interest  cannot  maintain  Tnandamus  to  settle  some  doubt- 
ful question  arising  upon  the  face  of  a  franchise  ordinance.  People 
V.  Suburban  R.  R.  Co.,  178  111.  608,  explained. 

Mandamus.  Brror  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  RicHABD  S.  TuTHiLL,  JudgB,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  AprU  30,  1908. 

Taylob  &  Martin,  for  plaintiflf  in  error. 

Hopkins,  Peffebs  &  Hopkins,  for  defendant  in  error. 

Mk.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

Jessie  Spalding  Walker  of  Chicago  filed  a  petition 
in  the  Circuit  Court  of  Cook  county  on  May  24,  1906, 
praying  for  a  writ  of  mandamus  directed  to  the 
Aurora,  Elgin  and  Chicago  Eailway  Company,  com- 
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manding  it  to  stop  all  its  passenger  trains  at  Aus- 
tin boulevard  (the  western  limit  of  the  city  of  Chi- 
cago) and  at  Central  avenue  (one-half  mile  east  of 
Austin  boulevard). 

The  petition  avers  that  said  Walker  is  a  resident 
of  Chicago,  and  the  Aurora,  Elgin  and  Chicago  Rail- 
way, a  corporation  organized  under  the  law  of  Illinois 
relating  to  the  organization  of  railroad  companies, 
that  has  been  engaged  since  before  February  23,  1905, 
in  operating  an  electric  road  through  parts  of  Kane, 
DuPage  and  Cook  counties.  It  also  avers  that  the 
Metropolitan  West  Side  Elevated  Railroad  Company 
is  a  corporation  organized  under  the  same  law,  and 
that  for  many  years  before  Februry  23,  1905,  it  had 
been  engaged  in  operating  an  elevated  railroad  in 
the  city  of  Chicago. 

The  petition  sets  up  two  ordinances  of  the  city  of 
Chicago  in  full.  We  note  them  in  chronological  order, 
which  is  reversed  in  the  petition. 

The  first  is  an  ordinance  passed  by  the  city  coun- 
cil of  Chicago  March  18, 1901.  The  ordinance  licenses 
the  construction  and  operation  of  a  railroad  by  the 
Metropolitan  West  Side  EleTated  Railway  Company, 
its  successors,  assigns  or  lessees,  *' commencing  at  the 
present  western  boundary  line  of  the  city  of  Chicago 
in  Austin  boulevard  (Sixtieth  avenue)  and  running 
thence  easterly  between  the  south  line  of  Harrison 
street  on  the  north  and  the  center  line  of  the  right 
of  way  of  the  Chicago  Terminal  Transfer  Railroad 
Company  on  the  south,  etc.,  *  *  *  to  the  east  line 
of  South  Fifty-second  avenue  in  said  city,  with  the 
right  to  connect  the  tracks  authorized  with  its  railroad 
tracks  theretofore  authorized  by  ordinance  to  be  laid. '  ^ 

Section  6  of  this  ordinance  provides  that  **The  said 
railway  company,  its  successors,  assigns  or  lessees, 
shall  construct,  and  at  all  times  during  the  continua- 
tion of  this  ordinance  shall  maintain,  stations  for  the 
accommodation  of  passengers  at  Central  avenue  and 
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at  Austin  boulevard,  at  which  all  trains  shall  stop  to 
take  on  or  let  oflf  passengers.'' 

This  ordinance,  the  petition  avers,  was  duly  accepted 
by  the  Metropolitan  West  Side  Elevated  Railway  Com- 
f)any. 

The  second  ordinance  was  passed  by  the  city  coun- 
cil of  Chicago  on  February  23,  1905.  This  ordinance 
provides  in  its  first  section  that: 

**In  consideration  of  the  acceptance  hereof  and  the 
undertaking  by  the  Metropolitan  West  Side  Elevated 
Eailway  Company,  its  successors,  assigns  and  lessees, 
to  comply  with  the  provisions,  conditions  and  require- 
ments herein  contained,  permission  and  authority  are 
hereby  granted  and  given  to  said  Company,  its  suc- 
cessors and  assigns,  by  contract  with  the  Aurora, 
Elgin  and  Chicago  Railway  Company,  to  permit  such 
Company  to  operate  its  cars  or  trains  for  transporta- 
tion of  passengers,  mails  and  newspapers  over  the 
lines  of  road  of  said  Metropolitan  West  Side  Elevated 
Railway  Company,  its  successors  and  assigns,  Pro- 
vided, hoivever,  that  such  cars  and  trains  while  on  the 
road  of  the  said  Metropolitan  Company  shall  not  per- 
form a  local  service  and  shall  be  under  the  control  and 
management  of  said  Company." 

The  second  section  provides  that: 

**The  permission  and  authority  hereby  granted  to 
said  Metropolitan  West  Side  Elevated  Railway  Com- 
pany, its  successors,  assigns  and  lessees,  are  upon  the 
express  condition  that  said  Metropolitan  Company 
shall  daily  operate  a  sufficient  number  of  cars  to  meet 
the  demands  of  public  traffic  between  52nd  Avenue 
and  Austin  Boulevard  at  an  interval  of  every  fifteen 
minutes  during  the  period  from  6  a.  m.  to  8  p.  m.,  '  *  etc. 

The  third  section  makes  a  condition  in  similar  terms, 
that  within  two  years  the  said  Metropolitan  Company 
will  maintain  a  service  with  not  more  than  fifteen 
minutes  between  trains  between  its  Fifth  Avenue  ter- 
minal and  the  city  limits  (t.  e.,  Austin  boulevard  or 
North  Sixtieth  avenue),  **it  being  the  intention  of 
this  provision  to  eliminate  the  change  of  cars  by  pas- 
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sengers  now  required  and  in  effect  at  the  Fifty-second 
avenue  station  of  the  said  Metropolitan  Company. '  ^ 

Section  4  contains  the  provision  that : 

**The  permission  and  authority  hereby  granted  to 
said  Metropolitan  West  Side  Elevated  Railway  Com- 
pany, its  successors,  assigns  and  lessees,  are  upon  the 
express  condition  that  said  Company,  its  successors, 
assigns  and  lessees,  shall  be  boimd  by  all  of  the  terms, 
conditions  and  provisions  of  an  ordinance  of  March 
18,  1901,  duly  accepted  by  said  Metropolitan  West 
Side  Elevated  Railway  Company,"  etc. 

The  petition  avers  that  the  Metropolitan  West  Side 
Elevated  Railway  Company  accepted  this  ordinance, 
and  shortly  thereafter  the  Aurora,  Elgin  and  Chicago 
Railway  Company,  by  contract  with  said  Metropolitan 
West  Side  Elevated  Railway  Company,  availed  itself 
of  the  privileges  and  licenses  granted  in  said  ordi- 
nance, and  has  ever  since  and  is  now  operating  its 
trains  for  the  transportation  of  passengers  over  the 
lines  of  road  of  said  Metropolitan  West  Side  Elevated 
Railway  Company  from  Austin  boulevard  to  the  Fifth 
avenue  terminal  on  the  line  of  said  road  of  said  Met- 
ropolitan West  Side  Elevated  Railway. 

The  petition  then  avers  that  the  Aurora,  Elgin  and 
Chicago  Railway  Company  is  not  now  complying  and 
has  never  complied  with  section  6  of  the  ordinance  of 
March  18,  1901,  which  requires  all  passenger  cars  to 
stop  at  Central  avenue  and  Austin  boulevard  to  take 
on  and  let  off  passengers ;  that  the  said  Aurora,  Elgin 
and  Chicago  Railway  Company,  the  respondent,  stops 
passenger  trains  at  Austin  boulevard  coming  east  to 
the  Fifth  avenue  terminal  to  let  off  passengers  only, 
but  refuses  to  permit  passengers  to  get  on  its  trains 
at  Austin  boulevard  coming  east,  and  that  no  trains 
of  respondent  stop  at  Central  avenue,  either  west- 
bound or  east-bound,  to  take  on  or  let  off  passengers ; 
that  west-bound  trains  stop  at  Austin  boulevard  to 
take  on  passengers  for  transportation  west  of  Austin 
boulevard,  but  will  not  discharge  passengers  at  said 
Austin  boulevard. 
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Further  averments  are  that  the  Metropolitan  West 
Side  Elevated  Eailway  Company  has  established  and 
now  maintains  stations  at  both  Austin  boulevard  and 
Central  avenue ;  that  Austin  boulevard,  where  it  inter- 
sects the  line  of  road  of  the  Metropolitan  West  Side 
Elevated  Railway  Company,  is  immediately  adjacent 
to  the  western  limits  of  the  city  of  Chicago,  and  that 
the  said  station  at  Central  avenue  is  one-half  mile 
east  of  the  station  at  Austin  boulevard;  that  the  dis- 
tance between  the  Fifth  avenue  terminal  of  the  Met- 
ropolitan West  Side  Elevated  Railway  Company  and 
the  station  at  Austin  boulevard  is  approximately 
seven  miles ;  that  the  said  Metropolitan  Railway  Com- 
pany maintains  stations  between  these  two  points  at 
eighteen  different  streets,  which  are  named;  that  at 
the  time  of  the  enactment  of  the  ordinance  of  Febru- 
ary 23,  1905,  and  continuously  since,  the  said  Metro- 
politan West  Side  Elevated  Railway  Company  was 
engaged  in  operating  an  elevated  railroad  and  main- 
tained passenger  stations  at  these  different  streets, 
including  Central  avenue,  and  at  Austin  avenue. 

It  is  in  virtue  of  the  premises  that  the  writ  of  man- 
damus is  asked. 

To  this  petition  a  general  and  special  demurrer  was 
filed,  the  special  grounds  of  demurrer  set  forth  being : 
First,  that  petitioner  does  not  show  that  she  is  en- 
titled to  maintain  the  petition,  and,  second,  that  the 
Metropolitan  West  Side  Elevated  Railway  Company 
is  an  indispensable  party  to  the  petition. 

June  29,  1907,  the  Circuit  *  Court  on  argument  sus- 
tained the  demurrer,  and  as  the  petitioner  elected  to 
stand  by  her  petition,  dismissed  the  same  at  the  costs 
of  the  petitioner,  to  reverse  which  judgment  order  the 
petitioner  has  sued  out  this  writ  of  error. 

There  is,  in  our  opinion,  more  than  one  reason  why 
the  judgment  of  the  court  below  in  this  case  is  right 
and  should  be  affirmed. 

In  the  first  place,  by  the  ordinances  which  are  set 
forth  in  the  petition  there  is  no  duty  imposed  on  the 
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respondent,  the  Aurora,  Elgin  and  Chicago  Railway 
Company,  to  stop  its  trains  at  the  stations  at  Central 
avenue  and  Austin  avenue,  or  at  either  of  them. 

It  is  true  that  the  ordinance  of  March  18,  1901,  pro- 
vides (among  many  other  stipulations)  that  the  Met- 
ropolitan West  Side  Elevated  Eailway  Company  and 
its  successors,  assigns  or  lessees  shall  stop  all  their 
trains  at  Central  avenue  and  at  Austin  boulevard,  and 
that  the  ordinance  of  February  23,  1905,  allowing  the 
Metropolitan  West  Side  Eailway  Company  to  con- 
tract with  the  Aurora,  Elgin  and  Chicago  Railway 
Company  to  permit  that  company  to  operate  its  trains 
over  the  lines  of  the  Metropolitan  Company,  purports 
to  give  that  permission  **on  the  condition  that  said 
Metropolitan  Company,  its  successors,  assigns  and 
lessees  shall  be  boimd  by  all  of  the  terms,  conditions 
and  provisions'*  of  the  ordinance  of  March  18,  1901. 

But  it  is  also  true  that  in  this  later  ordinance  there 
are  other  provisions  prior  to  the  one  before  quoted, 
explicitly  making  the  permission  for  a  contract  be- 
tween the  two  railways  conditional  that  the  Aurora 
Company  shall  not  perform  any  local  service,  and 
that  the  Metropolitan  Company  shall  maintain  and 
operate  a  sufficient  number  of  cars  to  meet  the  de- 
mands of  public  traffic  at  the  two  points  involved 
here. 

It  does  not  require  much  astuteness  indeed  to  rec-^ 
ognize  the  fact  that  in  all  probability  the  ordinance 
would  never  have  been  asked  or  accepted  or  tlie  con- 
tract permitted  by  it  made,  unless  this  reservation  by 
the  Metropolitan  Road  had  been  provided  for.  The 
object  of  the  ordinance  to  allow  the  Aurora  inter-urban 
road  an  entrance  into  the  city  without  making  it  a 
competitor  of  the  Metropolitan  intra-urban  line,  is  ap- 
parent. Construing  the  two  ordinances  together,  the 
absence  of  any  obligation  imposed  by  them  on  the 
Aurora,  Elgin  and  Chicago  Railway  Company  to  stop 
its  trains  at  Central  avenue  or  Austin  boulevard  seems 
to  us  clear. 
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This  renders  any  further  discnssion  of  the  case  un- 
necessary. But  we  agree  with  the  learned  judge  of 
the  Appellate  Court  of  the  Fourth  District,  in  deciding 
a  similar  case — The  People  v.  St.  Louis  &  Belleville 
Electric  Eailway  Company,  122  HI.  App.  422 — ^that  the 
doctrine  laid  down  by  the  Supreme  Court  in  North  v. 
The  Trustees  of  the  University  of  Illinois,  137  HI.  296, 
is  entirely  applicable  to  a  case  like  this,  namely :  That 
mandamus  will  not  lie  on  the  petition  of  a  private 
citizen  merely  to  settle  some  doubtful  question.  **To 
entitle  him  to  the  writ  he  must  clearly  show  that 
he  has  a  legal  right  which  he  has  been  denied,  and 
that  the  denial  of  such  right  affects  his  personal  in- 
terest. ' ' 

We  have  noted  the  argument  of  the  plaintiff  in  error 
that  the  case  is  inapplicable  as  authority,  because  of 
a  different  state  of  facts.  The  reasoning,  however,  is 
satisfactory  to  us.  We  are  not  citing  the  case  as 
authority,  but  as  noting  our  own  agreement  with  its 
reasoning. 

**It  is  only  as  a  passenger  seeking  transportation 
from  Belleville  to  East  St.  Louis  or  vice  versa  that 
relator  is  personally  interested,'*  said  the  learned 
judge  in  the  case  cited  of  the  demand  of  the  relator  in 
that  case  for  the  restoration  of  passenger  service  on 
the  defendant's  road,  adding,  **It  is  not  clearly  ap- 
parent that  the  relator  has  been  injured  in  his  per- 
sonal interest  or  that  he  would  in  any  way  be  bene- 
fited by  the  reinstatement  of  passenger  service  upon 
defendant's  road,  •  •  •  For  aught  that  appears 
in  the  record,  there  is  and  was  at  the  time  of  filing 
the  petition  ample  facilities  for  the  carriage  and  ac- 
commodation for  relator  and  all  other  would-be  pas- 
sengers, and  with  prepisely  the  same  kind  of  service 
now  sought  to  be  required  of  the  defendant.  •  ♦  • 
In  what  respect  then,  it  may  be  asked,  would  be  the 
practical  benefit  to  the  relator?"  And  so  the  writ 
was  denied.    The  situation  here  is  the  same.    We  do 
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not  think  the  allegations  of  the  petition  show  any  per- 
sonal interest  or  consequently  any  standing  in  the  re- 
lator to  demand  as  of  right  this  extraordinary  remedy.' 
Nor  do  we  think  that  the  court  in  the  People  v.  The 
Suburban  E.  E.  Co.,  178  HI.  594,  meant  to  decide  to 
the  contrary  of  this  doctrine. 

A  person  may  have  no  **legaP'  or  property  inter- 
est, and  yet  have  a  ** personal"  interest,  which  will 
warrant  his  application  for  a  mandamus,  undoubtedly, 
and  the  facts  of  the  Suburban  Eailroad  case  show 
plainly  enough  that  every  resident  of  Eiver  Forest 
would  be  likely  to  have  a  personal  interest  in  the  ac- 
tion sought  in  that  case. 

But  in  any  event,  whether  or  not  there  was  any 
standing  shown  in  the  relator  to  demand  the  perform- 
ance of  the  obligation  if  it  had  existed,  we  are  clear 
that  there  is  no  such  obligation.  We  do  not  deem  it 
necessary  to  pass  on  the  alleged  want  of  necessary 
parties  defendant  to  the  petition. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Afflrmed. 


Siegel,  Cooper  &  Company  t.  Metropolitan  Amusement 

Association. 

Gen.  No.  13,823. 

1.  Verdict — when,  rendered  in  Municipal  Courts  not  disturbed. 
A  verdict  rendered  In  the  Municipal  Court  will  not  be  set  aside  as 
asilnst  the  weight  of  the  evidence  unless  clearly  and  manifestly  so. 

2.  Amendments  and  jeofails — when  actual  amendment,  pur- 
suant to  leave,  not  essential.  Actual  literal  amendment  of  written 
pleadings  is  not  essential  where  written  pleadings  were  not  re- 
quired under  the  Municipal  Court  Act. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Henbt  C.  Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.    Affirmed.    Opinion  filed  April  30,  1908. 

A.  BiNSWANGER,  f  or  plaintiff  in  error. 
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Blum  &  Blum,  for  defendant  in  error. 

Mb.  Justice  Brown  delivered  the  opinion  of  tlie 
court. 

This  is  a  writ  of  error  brought  to  reverse  a  judg- 
ment of  the  Municipal  Court  rendered  in  favor  of  the 
plaintiff,  the  Metropolitan  Amusement  Association, 
against  the  defendant,  Siegel,  Cooper  &  Co.,  for  $125. 
The  suit  was  brought  on  a  bill  of  particulars  reading: 
**For  advertising  in  Sans  Souci  Park  Souvenir 

Program  amounting  to $125.'* 

An  amended  bill  of  particulars  being  required  a 
written  contract  signed, 

*'SlBGEL,  COOPEB  &  Co., 

Address  Jos.  Basch,  See.*' 
and  countersigned, 

**  Approved,  G.  B.  McCleaby, 

For  Sans  Souci  Park,*' 
was  set  forth,  which  read  as  follows : 

No.  00.  Sans  Souci  Pabk, 

The  Mbtbopolitan  Amusement  Association^ 

Owner. 
Memobanbum  op  Agbeement. 
For  Advertising  in  Sans  Souci  Park  Souvenir  Pro- 
gram. 

Chicago,  March  26,  1906. 
We  hereby  authorize  The  Metropolitan  Amusement 
Association  to  insert  in  the  weekly  Sans  Souci  Park 
Souvenir  Program  (for  free  distribution  in  Sans 
Souci  Park)  during  the  season  of  1906,  advertisement 
in  space  one  page  in  colors — the  back  page — ^f or  which 
we  agree  to  pay  $125.00.  Payment  for  same  to  be 
made  June  15,  1906. 

Guaranteed  circulation  of  program  is  125,000  copies. 
In  event  of  our  failure  to  furnish  copy  for  advertise- 
ment publisher  is  hereby  authorized  to  insert  our  busi- 
ness card.'' 

This  contract  with  other  documentary  and  oral  evi- 
dence was  produced  at  the  trial  of  the  cause  before 
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the  court  without  a  jury,  and  the  results  were  a  find- 
ing in  favor  of  the  plaintiff  for  $125  and  the  judgment 
thereupon  before  described. 

We  are  asked  to  reverse  the  judgment  on  the  ground 
that  it  is  against  the  weight  of  the  evidence,  and  that 
the  damages  were  at  all  events  excessive. 

It  is  a  case  which  falls  within  the  fourth  class  des- 
ignated by  the  Municipal  Court  Act,  and  we  are  to 
**  decide  such  cases  upon  their  merits  as  they  appear 
from  the  stenographic  report  signed  by  the  judge.  ^' 
(Sec.  23  of  Municipal  Court  Act,  paragraph  8.)  And 
this  is  what  we  are  called  on  to  do  by  the  defendant 
when  we  are  asked  to  reverse  the  judgment  as  against 
the  evidence. 

But  on  a  careful  consideration  of  the  evidence  as  it 
appears  in  the  report,  we  cannot  see  our  way  to  do 
this.  The  defendant  does  not  deny  the  execution  and 
delivery  of  the  written  contract  by  a  duly  authorized 
party,  nor  that  it  continued  in  existence  in  the  hands 
of  the  plaintiff  and  its  assignee  until  after  the  adver- 
tising called  for  by  it  had  been  furnished,  and  until  it 
was  produced  in  evidence  in  this  cause.  Nor  does  the 
defendant  deny  that  its  terms  were  complied  with  by 
the  plaintiff's  assignee,  or  that  the  recovery  was  ac- 
cording to  its  provisions. 

The  defense  is  that  before  the  printing  called  for  by 
the  advertisement  was  done,  the  contract  was  abro- 
gated or  cancelled  by  the  consent  of  the  parties,  and 
that  the  subsequent  action  under  it  was  unauthorized, 
and  made  no  claim  against  the  defendant,  and  evi- 
dence was  introduced  by  the  defendant  tending  to  es- 
tablish this. 

But  at  best  the  evidence  tends  to  show  a  misunder- 
standing and  a  slip  about  the  business  which  finally 
resulted,  after  all  the  cancellation  spoken  of  had  been 
xixade — ^if  it  were  definitely  made — in  the  defendant's 
authorized  advertising  manager  furnishing  the  plaint- 
iff's assignee,  who  held  the  contract,  with  the  copy 
necessary  for  the  advertisement.     This  might  prop- 
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erly  be  considered  a  rehabilitation  of  the  contract; 
under  the  circumstances,  authorizing  its  completion, 
despite  what  had  gone  before.  Of  course  this  would 
not  have  been  the  effect  had  there  been  fraud  or  mis- 
representation, but  none  is  alleged.  There  is  nothing 
in  the  point  about  the  failure  to  prove  the  circulation. 
The  testimony  was  that  160,000  copies  of  the  program 
were  printed  all  at  one  time  (before  plaintiff  ^s  as- 
signee heard  of  the  alleged  cancellation),  and  that 
they  were  all  circulated  in  the  park  during  the  sum- 
mer. 

The  amendment  allowed  by  the  addition  of  Mr.  Val- 
entine ^s  name  as  usee  was  not  necessary;  but  if  it 
were,  we  do  not  think  any  actual  literal  amendment 
of  written  pleadings  would  be  required  where  no  writ- 
ten pleadings  at  all  are  necessary. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Mary  C.  Beatty  t.  Hetropolitan  West  Side  Elevated 

Bailroad  Company. 

Gen.  No.  13,926. 

1.  Passenoeb  and  cabbieb — wlien  doctrine  rea  ipsa  loquitur  ap- 
plies; when  not.  Where  the  declaration  contains  a  general  charge 
of  negligence  and  there  is  evidence  that  the  plaintiff  was  a  pas- 
senger and  that  an  accident  happened  in  and  by  which  the  plaint- 
iff was  Injured,  If  the  accident  and  circumstances  attending  it  are 
so  unusual  and  of  such  a  nature  that  the  accident  could  not  well 
have  happened  without  negligence  on  the  part  of  the  defendant, 
the  doctrine  res  ipsa  loquitur  applies;  but  where  the  proof  shows 
that  the  accident  to  the  plaintiff  happened  in  no  unusual  way» 
such  as  in  this  case  from  a  sudden  lurching  or  Jerking  of  the  car, 
the  burden  of  proof  is  upon  the  plaintiff  to  establish  the  negligence 
charged  and  the  doctrine  res  ipsa  loquitur  does  not  apply. 

2.  iNSTBUcnoNS — when  undue  prominence  not  given  to  partictt^ 
lar  issue.  The  repetition  in  several  .instructions  of  the  rule  of 
law  that  the  burden  of  proving  negligence  is  on  the  plaintiff,  is 
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not  the  giving  of  such  undue  prominence  to  a  particular  question 
of  law  as  win  warrant  a  reversal. 

Action  in  case  for  personal  Injuries.  Error  to  the  Superior  Court 
of  Cook  county;  the  Hon.  Robeht  W.  Wright,  Judge,  presiding. 
Heard  In  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  May  1,  1908. 

Fbank  L.  Childs,  for  plaintiff  in  error ;  Ode  L.  Ban- 
KIN,  of  counsel. 

Addisok  L.  Gardneb,  for  defendant  in  error ;  W.  W. 

GuRLEY,  of  counsel- 
Ms.  PREsmiKG  Justice  Bakeb  delivered  the  opinion 

of  the  court. 

In   an   action   on  the   case   for   personal   injuries 

brought  by  plaintiff  in  error    against   defendant   in 

error,  the  trial  resulted  in  a  verdict  for  the  defendant, 

and  to  reverse  the  judgment  on  that  verdict  plaintiff 

prosecutes  this  writ  of  error. 

Defendant  operated  an  elevated  electric  passenger 

railroad,  and  plaintiff  was  a  passenger  in  one  of  its 

trains. 

The  declaration  consists  of  two  couiits.  The  negli- 
gence alleged  in  the  first  count  is,  that  defendant,  *  *  by- 
its  divers  then  servants,  so  negligently  managed  or 
operated  its  said  train  of  cars  on  which  the  plaintiff 
was  then  and  there  a  passenger,  that  while  the  plaint- 
iff was  in  the  exercise  of  due  and  ordinary  care  for 
her  own  safety,  in  consequence  of  such  careless  man- 
agement, Mary  C.  Beatty,  the  plaintiff  herein,  was, 
before  she  had  time  to  gain  a  seat,  with  great  violence 
thrown  or  hurled  to  the  floor  over  an  obstruction  in 
the  aisle  of  defendant's  said  car.'' 

The  negligence  alleged  in  the  second  count  is,  that 
defendant,  ''by  its  divers  then  servants,  so  suddenly 
and  violently  started  or  jerked  forward  the  said  train 
of  cars  on  which  the  plaintiff  was  then  and  there  a 
passenger,  that  notwithstanding  the  fact  that  she  was 
a  woman  of  great  age  and  in  the  exercise  of  such  care 
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and  caution,  which  could  be  reasonably  required  of 
her,  Mary  C.  Beatty,  the  plaintiff  herein,  was,  before 
she  had  time  to  gain  a  seat,  with  great  violence,  thrown 
or  hurled  to  the  floor  over  an  obstruction  in  the  aisle 
of  defendant's  said  car/' 

Two  witnesses  only  testified  as  to  the  accident, 
plaintiff  and  her  daughter.  Plaintiff  testified  that  she 
entered  the  front  door  of  the  second  car  of  the  train, 
*  *  I  took  about  two  steps  and  the  car  gave  a  very  swift 
jerk  and  started  me  to  fall;  before  I  could  catch  my- 
self, it  gave  another  very  heavy  jerk,  very  heavy,  and 
by  that  time  it  threw  me  and  I  fell  across  a  suit  case 
and  hurt  my  right  arm. ' '  Her  daughter  testified  that 
plaintiff  was  about  one  step  inside  the  door  when  **the 
car  gave  a  very  sudden  jerk,  sort  of  halted,  then  very 
sudden,  that  threw  her.  I  was  looking  in  the  direction 
in  which  my  mother  was  going.  There  was  a  very 
sudden  jerk  and  then  there  was  a  sort  of  halt  and  then 
a  still  more  sudden  jerk  that  threw  mother." 

The  grounds  of  reversal  argued  in  the  brief  for 
plaintiff  in  error,  are  that  the  court  erred  in  refusing 
to  give  plaintiff's  instruction  No.  1,  and  in  giving  de- 
fendant's instructions  6  and  17.  The  following  is 
plaintiff's  instruction  No.  1: 

**The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  a  passenger 
upon  the  train  of  the  defendant  as  alleged  in  the  dec- 
laration, and  that  the  plaintiff,  while  such  passenger, 
if  the  jury  believe  from  the  evidence  she  was  a  pas- 
senger, used  ordinary  care  for  her  own  safety  as  al- 
leged in  the  declaration,  and  that  while  in  the  exer- 
cise of  ordinary  care  for  her  own  safety,  if  plaintiff 
did  exercise  ordinary  care  for  her  own  safety,  plaint- 
iff was  injured  by  and  through  the  operation  of  its 
train  by  defendant,  if  the  jury  believe  from  the  evi- 
dence plaintiff  was  a  passenger  upon  the  train  of  de- 
fendant, then  the  law  presumes  the  defendant  to  be 
guilty  of  negligence  and  the  burden  is  upon  defendant 
to  rebut  such  presumption  by  showing  that  it  was  not 
guilty  of  negligence  in  the  operation  of  the  train  in 
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question  upon  which  plaintiff  was  a  passenger,  if 
plaintiff  was  a  passenger  upon  train  operated  by  de- 
fendant. * ' 

The  court  gave  for  the  plaintiff,  with  others,  the 
following  instructions : 

**The  court  instructs  the  jury  that  common  carriers 
of  persons  for  hire  in  the  operation  and  management 
of  their  cars  are  required  to  do  all  that  human  care, 
vigilance  and  foresight  can  reasonably  do,  consistent 
with  the  character  and  mode  of  conveyance  adopted 
and  the  practicable  prosecution  of  the  business  to  pre- 
vent accidents  to  passengers  riding  upon  their  cars. 

If  the  jury  believe  from  the  evidence  that  the  plaint- 
iff at  the  time  in  question  was  in  the  exercise  of  ordi- 
nary care,  and  was  injured  by  or  in  consequence  of 
the  negligence  of  the  defendant,  if  you  believe  from 
the  evidence  the  defendant  was  negligent,  as  charged 
in  the  declaration,  then  you  should  find  the  defendant 
guilty.'* 

The  cause  of  plaintiff's  fall,  according  to  the  alle- 
gations of  the  first  count  of  the  declaration,  was  the 
negligence  of  the  defendant  in  managing  and  operat- 
ing the  train.  That  coimt  does  not  allege,  as  defend- 
ant in  error  seems  to  contend,  that  the  suit  case  in 
the  aisle  was  the  cause  of  plaintiff 's  fall,  but  that  when 
she  fell,  because  the  defendant  **  negligently  managed 
and  operated  its -train,''  she  fell  on  or  over  an  obstruc- 
tion in  the  aisle  of  the  car.  The  charge  of  negligence 
in  the  first  count  is  very  general;  that  the  defendant 
negligently  managed  and  operated  its  said  train  of 
cars,  etc. 

That  where  the  declaration  contains  a  general 
charge  of  negligence  and  there  is  evidence  that  the 
plaintiff  was  a  passenger  and  that  an  accident  hap- 
pened in  and  by  which  plaintiff  was  injured,  if  the 
accident  and  circumstances  attending  it  are  so  un- 
usual and  of  such  a  nature  that  the  accident  could  not 
well  have  happened  without  negligence  on  the  part  of 
the  defendant,  the  plaintiff  is  entitled  to  have  an  in- 
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struction  given  to  the  jury  in  substance  the  same  as 
plaintiff's  refused  instruction  No.  1,  is  well  settled. 
Whether  in  a  particular  case  proof  that  an  accident 
happened  to  a  passenger  will  be  of  such  legal  value 
as  to  make  out  a  prima  facie  case  of  negligence 
against  the  carrier,  depends  on  whether  the  accident 
is  of  a  kind  which  does  not  ordinarily  occur  if  due 
care  has  been  exercised.  A  prima  facie  case  is  made 
out  and  a  presumption  of  negligence  on  the  part  of 
the  carrier  arises  from  proof  that  a  passenger  was 
injured  by  derailment,  collision  with  a  train,  or  an 
object  on  the  track,  the  breaking  of  a  wheel,  an  ex- 
plosion, and  many  other  causes.  In  C.  U.  T.  Co.  v. 
Newmiller,  215  111.  383,  the  injury  resulted  from  an 
explosion  in  the  controller  of  an  electric  motor,  and 
it  was  said  that  the  case  fell  fairly  within  the  doc- 
trine of  res  ipsa  loquitur.  The  doctrine  of  res  ipsa 
loquitur  is  not  applied  "unless  the  accident  is  of  a 
kind  which  does  not  ordinarily  occur  if  due  care  has 
been  exercised.''    6  Thomp.  Neg.,  sec.  7635- 

All  that  was  proved  in  this  case  was  that  the  car 
jerked  or  lurched,  and  thereby  the  plaintiff  was  thrown 
down  and  injured.  She  was  in  the  car  next  behind 
the  motor  car.  The  train  could  not  be  started  without 
causing  that  car  to  jerk  or  lurch  to  some  extent.  It  is 
quite  possible  that  from  only  the  ordinary  and  un- 
avoidable jerking  or  lurching  of  a  car  caused  by  start- 
ing a  train,  a  passenger  might,  without  negligence  on 
his  part,  lose  his  balance  and  fall.  The  question  is  not, 
whether  the  jury  might  from  the  evidence  as  to  the 
jerking  of  the  car,  have  found  as  a  fact  that  the  de- 
fendant negligently  operated  the  train,  but  is,  whether 
from  the  fact  that  the  plaintiff,  a  passenger,  without 
negligence  on  her  part,  lost  her  balance  and  fell,  be- 
cause of  the  jerking  or  lurching  of  the  car,  and  was 
injured,  the  law  presumes  that  the  defendant  negli- 
gently started  the  train.  We  think  that  under  the  evi- 
dence in  this  case  the  question  whether  the  defendant 
was  or  was  not  guilty  of  negligence  in  starting  the 
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train,  was  a  question  of  fact  for  the  jury;  that  ques- 
tion was  submitted  to  the  jury  by  other  instructions 
given  for  the  plaintiff,  and  the  trial  court  did  not,  in 
our  opinion,  err  in  refusing  plaintiff's  first  instruc- 
tion. 

Instructions  6  and  17,  given  for  the  defendant,  are 
as  follows: 

**6.  The  jury  are  instructed  that  this  is  an  action 
brought  by  the  plaintiff  to  recover  from  the  defendant 
damages  for  personal  injuries  alleged  to  have  been 
sustained  as  a  result  of  negligence  on  the  part  of  the 
defendant,  as  charged  in  plaintiff's  declaration  in  this 
case,  and  the  burden  rests  upon  the  plaintiff  to  prove 
negligence  on  the  part  of  the  defendant  as  charged. 
Unless  the  jury  believe  that  plaintiff  has  proved  such 
negligence  on  the  part  of  the  defendant  by  a  prepon- 
derance of  all  the  evidence  in  the  case,  you  should  find 
the  defendant  not  guilty. 

**17.  The  jury  are  instructed  that  the  burden  is 
upon  the  plaintiff  to  prove  her  case  under  the  declara- 
tion filed  herein  by  a  preponderance  of  all  the  evidence 
in  the  case ;  and  if  she  has  failed  to  prove  that  she  was 
injured  by  the  negligence  of  the  defendant  as  charged 
in  the  declaration,  and  that  she  was  in  the  exercise  of 
ordinary  care  for  her  own  safety  by  a  preponderance 
or  weight  of  the  evidence,  or  if  the  jury,  after  sum- 
ming up  the  evidence  cannot  tell  from  the  evidence 
whether  the  plaintiff  was  injured  through  the  negli- 
gence of  the  defendant,  her  own  negligence,  or  from 
some  other  cause,  then  the  jury  should  find  for  the  de- 
fendant. ' ' 

The  objection  urged  to  these  instructions  is,  that  in 
each  is  stated  the  doctrine  that  the  burden  of  proving 
negligence  is  on  the  plaintiff,  and  that  by  such  repeti- 
tion undue  prominence  is  given  to  that  doctrine.  This 
objection  cannot  be  sustained. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Aifirmed, 
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William  H.  Fosbury  y.  Aurora,  Elgin  &  Chicago  Bail- 
way  Company. 

Gen.  No.  13,941. 

1.  Instbucjtions — tcTiat  question  of  law  presented  by  motion  for 
peremptory  instruction.  The  motion  of  a  defendant  to  direct  a 
verdict  of  not  guilty  presents  to  the  trial  court  the  question  of 
whether,  taking  as  true  the  testimony  most  favorable  to  the  plaint- 
ifC  and  drawing  therefrom  the  inferences  most  favorable  to  him  that 
could  properly  be  drawn,  the  Jury  could  properly  find  a  verdict  in 
favor  of  the  plaintifT. 

2.  iNBTBucnoNS — When  question  of  propriety  of  giving  peremp- 
tory, saved  for  review.  By  taking  an  exception  to  the  giving  of 
a  peremptory  instruction  and  taking  a  bill  of  exceptions  contain- 
ing all  of  the  evidence,  saves  for  review  the  question  of  the  pro- 
priety of  such  instruction  under  the  evidence  in  the  case. 

3.  Tbespasbebs — duty  of  railroad  company  towards.  A  rail- 
road company  owes  to  a  trespasser  on  Its  tracks  and  right  of  way 
no  duty  except  to  refrain  from  wantonly  or  wilfully  injuring  him. 
The  fact  that  many  other  persons  have  been  in  the  habit  of  travel- 
ing on  the  right  of  way  of  such  company  and  no  measures  had 
been  taken  to  prevent  it,  does  not  operate  to  change  the  relative 
rights  of  such  a  trespasser  and  the  company. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Robebt  W.  Wbioht,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1907.    Affirmed.    Opinion  filed  May  1,  1908. 

Maek  J.  Sullivan,  for  appellant;  John  F.  Mahon, 
of  counsel. 

Hopkins,  Peffees  &  Hopkins,  for  appellee. 

Mb.  Presiding  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

In  an  action  on  the  case  for  personal  injuries,  the 
court,  at  the  close  of  plaintiff's  case,  on  the  motion  of 
the  defendant,  directed  a  verdict  of  not  guilty,  and  to 
reverse  the  judgment  entered  on  that  verdict  the  plaint- 
iff prosecutes  this  appeal. 


Chicago— First  District— A.  D.  1908.      99 

Fosbury  v.  Aurora,  Elgin  ft  Chicago  Ry.  Ck>. 

The  bill  of  exceptions  shows  that  plaintiff  excepted 
to  the  giving  of  said  instruction;  that  on  the  return 
of  the  verdict  the  plaintiff,  *' Moved  the  court  to  set 
aside  the  verdict  so  rendered  and  grant  a  new  trial, 
for  the  reason  that  the  verdict  is  contrary  to  the  law 
and  evidence,  but  the  court  denied  the  motion  and  gave 
judgment  on  the  verdict  against  the  plaintiff ;  to  which 
decision  of  the  court,  in  denying  said  motion,  and 
entering  judgment,  the  plaintiff,  by  his  counsel,  then 
and  there  excepted/'  Plaintiff  filed  no  written  mo- 
tion for  a  new  trial,  nor  any  points  in  writing  specify- 
ing the  grounds  of  his  verbal  motion.  The  bill  of  ex- 
ceptions purports  to  contain  all  of  the  evidence. 

The  motion  of  the  defendant  to  direct  a  verdict  of 
not  guilty  presented  to  the  trial  court  a  question  of 
law,  viz. :  the  question,  whether  taking  as  true  the  testi- 
mony most  favorable  to  the  plaintiff  and  drawing 
therefrom  the  inferences  most  favorable  to  him  that 
could  properly  be  drawn,  the  jury  could  properly  find 
a  verdict  in  his  favor. 

We  think  that  the  plaintiff,  by  taking  an  exception 
to  the  giving  of  the  instruction  and  taking  a  bill  of 
exceptions  containing  all  of  the  evidence,  saved  for  re- 
view the  question  of  the  propriety  of  such  instruction 
under  the  evidence  in  the  case.  I.  C.  E.  B.  Co.  v. 
O'Keefe,  154  El.  508. 

Defendant  operated  on  its  own  right  of  way  an  elec- 
tric passenger  railroad.  The  electric  current  was 
carried  by  an  uncovered  third  rail  laid  on  the  same 
ties  with  the  rails  on  which  the  cars  ran.  The  road 
crossed  the  Desplaines  river  on  a  bridge,  the  approach 
to  which  from  the  west  was  over  an  embankment  of 
considerable  height.  Some  distance  above  this  bridge 
was  a  bridge  of  a  steam  railroad  company.  On  the 
day  of  the  accident,  plaintiff  went  out  from  the  city 
on  one  of  defendant's  trains  which  he  left  at  Des- 
plaines avenue,  a  station  east  of  the  Desplaines  river. 
He  then  went  north  to  the  steam  railroad,  crossed  on 
its  bridge  to  the  west  side  of  the  river.    There  was 
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a  path  to  the  south  over  private  property  along  the 
west  bank  of  the  river  from  the  right  of  way  of  the 
steam  railroad  to  defendant's  right  of  way.  At  one 
time  there  was  a  barbed  wire  fence  on  the  north  line 
of  defendant 's  right  of  way,  but  a  gap  a  hundred  feet 
wide  had  been  in  this  fence  where  the  path  came  to  it, 
for  two  or  three  years  before  the  accident.  A  con- 
siderable number  of  persons  were  in  the  habit  of  going 
south  in  this  path  daily,  through  the  gap  in  the  fence 
up  the  side  of  the  embankment  to  its  top,  and  then 
walking  east  on  the  embankment  and  over  the  bridge 
to  the  east  side  of  the  river,  and  a  path  had  thereby 
been  worn  up  the  side  of  the  embankment.  There  was 
no  footway  of  any  kind  on  the  bridge,  and  persons 
crossing  the  same  had  to  walk  on  the  rails  or  on  the 
cross  ties.  The  nearest  station  on  defendant's  road 
to  the  west  was  about  half  a  mile  from  the  point  where 
this  path  came  to  the  top  of  the  embankment,  and  the 
nearest  station  to  the  east  was  at  Desplaines  avenue, 
about  the  same  distance  away  and  on  the  other  side  of 
the  river. 

Plaintiff  testified  that  he  had  never  heard  of  a  third 
rail,  and  knew  nothing  of  the  danger  attending  con- 
tact with  it;  that  he  walked  south  in  the  path  on  the 
west  side  of  the  river  and  up  defendant's  embankment 
and  turned  to  the  east  to  go  over  the  bridge;  that  he 
stepped,  or  stumbled,  on  said  third  rail  and  thereby 
was  burned  and  seriously  injured  by  the  electric  cur- 
rent which  it  carried.  There  is  no  allegation  that  the 
defendant  wilfully  or  wantonly  injured  the  plaintiff. 
The  negligence  alleged  is  a  failure  to  guard  or  pro- 
tect said  third  rail  or  to  place  safeguards  or  warn- 
ings around  said  third  rail. 

From  a  careful  review  of  the  evidence  we  are  led 
to  the  conclusion  that  the  plaintiff  was  a  trespasser 
on  the  tracks  and  right  of  way  of  defendant,  and  that 
defendant  therefore  owed  him  no  duty  except  to  re- 
frain from  wantonly  or  wilfully  injuring  him.  The 
fact  that  many  other  persons  had  been  in  the  habit  of 
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traveling  on  defendant's  right  of  way  and  no  measures 
had  been  taken  to  prevent  it,  did  not  change  the  rel- 
ative rights  of  the  plaintiff  or  of  the  defendant.  I. 
C.  B.  E.  Co.  V.  Godfrey,  71  111.  500;  I.  C.  E.  E.  Co. 
V.  Hetherington,  83  id.  510;  Blanchard  v.  L.  S.  &  M. 
S.  Ey.  Co.,  126  id.  416;  I.  C.  E.  E.  Co.  v.  O'Connor, 
189  id.  559 ;  Eoden  v.  G.  T.  Ey.  Co.,  133  id.  72. 

We  think  that  the  trial  court  did  not  err  in  directing 
a  verdict  for  the  defendant,  and  the  judgment  will 
therefore  be  affirmed. 

Affirmed. 


James  Cotter^  Appellee^  y.  Chicago  €ity  Railway  Com- 

pany^  Appellant. 

Gen.  No.  13,955. 

Neguoence — when  failure  to  look  constitutes.  The  Jury,  with- 
out conditions  or  circumstances  which  excuse  looking,  where  look- 
ing would  disclose  the  danger.  Is  not  warranted  in  finding  that 
such  failure  to  look  is  not  negligence. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Righabo  W.  Cliffobd,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1907.  Reversed  with  finding  of  facts.  Opinion  filed  May  1, 
1908. 

William  J,  Hynes,  Samuel  S,  Page  and  Watson  J. 
Fbrby,  for  appellant. 

D.  Wi  Paekeb,  for  appellee. 

Mb.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
for  $1,000  recovered  by  appellee  in  an  action  on  the 
case  for  personal  injuries  alleged  to  have  been  sus- 
tained by  him  through  the  negligence  of  the  defend- 
ant. 
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Plaintiff,  when  injured,  was  a  motorman  of  the  Chi- 
cago Union  Traction  Company,  in  charge  of  a  car 
which  ran  in  Twelfth  street,  an  east  and  west  street. 
The  tracks  crossed  Clark  street  on  a  viaduct  about 
twelve  feet  above  the  general  level  of  that  street. 

Defendant  company  operated  an  electric  street  rail- 
way in  Clark  street,  and  there  was  a  grade  or  incline 
to  the  north  from  the  Twelfth  street  viaduct,  up  which 
its  south-bound  cars  ran  on  the  west  track  and  crossed 
the  traction  company's  tracks  on  the  viaduct. 

Plaintiff  was  running  a  west-bound  car  and  brought 
his  car  to  a  stop  with  the  front  end  about  thirty-five 
feet  east  of  the  east  rail  of  the  east  track  in  Clark 
street.  Before  plaintiff  started  his  car  forward,  he 
saw  a  car  of  the  defendant  company  coming  south  up 
the  grade  in  Clark  street.  He  testified  that  he  thought 
that  car  was  about  150  feet  north  of  Twelfth  street, 
and  was  running  at  about  ten  miles  per  hour ;  that  de- 
fendant's  car  was  a  large  car,  lighted,  and  that  night 
he  could  see  it  for  a  mile ;  that  his  car  was  a  light  car 
with  ten  or  fifteen  passengers  in  it;  that  he  ran  his 
car  at  the  rate  of  two  miles  per  hour  from  the  time  he 
started  it  until  the  collision,  with  his  brake  chain 
nearly  wound  up,  so  that  the  shoe  would  just  touch 
the  wheels  without  interfering  with  their  motion ;  that 
this  was  for  the  purpose  of  stopping  quickly  if  neces- 
sary; that  he  could  have  stopped  his  car  in  a  distance 
of  two  or  three  feet;  that  he  did  not,  after  starting 
his  car,  look  to  the  north  again  until  just  as  defend- 
ant 's  car  was  about  to  strike  his  car,  when  a  passenger 
on  the  front  seat  of  his  car  called  out, ' '  Look  out ;  that 
fellow  is  going  to  hit  you,''  and  he  looked  around  and 
saw  defendant's  car  about  fifteen  feet  away,  coming 
towards  him  at  the  rate  of  eight  miles  per  hour;  that 
almost  immediately  the  collision  occurred,  by  which  he 
was  thrown  from  his  car  and  received  the  injuries 
complained  of. 

Plaintiff's  car  was  thirty  feet  long;  the  distance 
from  the  front  end  of  his  ear  to  the  east  rail  of  the 
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east  track  when  he  started  his  car  was  thirty-five  feet, 
and  the  distance  from  that  rail  to  the  west  rail  of  the 
west  track  was  fourteen  feet,  so  that  before  his  car 
would  clear  the  west  track,  it  must  move  a  distance  of 
about  seventy  feet  from  the  place  where  it  stood 
when  he  started  forward.  He  knew  wheij  he  started 
forward  that  a  car  was  coming  on  the  west  track;  he 
thought  it  was  150  feet  away,  and  that  its  speed  was 
ten  miles  per  liour.  It  was  under  such  circumstances, 
as  shown  by  his  own  testimony,  that  he  started  his  car 
forward  at  two  miles  per  hour  and  maintained  that 
rate  of  speed  until  the  collision,  without  looking  again 
to  the  north  and  with  his  brake  chain  so  nearly  wound 
up  that  he  could  have  stopped  his  car  within  a  distance 
of  three  feet. 

If  by  the  exercise  of  ordinary  care  on  his  part,  plaint- 
iff could  have  seen  the  approach  of  defendant's  car 
as  his  own  car  came  near  to  the  track  on  which  that 
car  was  coming,  then  the  law  made  it  his  duty  to  see 
that  car,  and  if  he  failed  in  such  duty,  his  failure  would 
bar  a  recovery.  0.  &  N.  W.  By.  Co.  v.  Dunleavy,  129 
m.  149. 

The  failure  of  plaintiff  to  look  to  the  north  after 
he  started  his  car  forward  to  see  if  the  car  which  he 
saw  coming  towards  the  track  on  which  his  car  was 
before  he  started  his  car,  while  not  in  law  negligence 
per  se,  Was  negligence  in  fact;  if  there  were  no  con- 
ditions or  circumstances  which  excused  him  from 
looking. 

**A  jury,  without  evidence  of  conditions  or  circum- 
stances which  excuse  looking,  where  looking  would  dis- 
close the  danger,  is  not  warranted  in  finding  that  such 
failure  to  look  is  not  negligence.''  I.  C.  E.  E.  Co.  v. 
Batson,  81  Dl.  App.  142,  153,  and  cases  there  cited. 

We  are  unable  to  find  any  evidence  of  the  existence 
of  any  circumstances,  or  conditions,  that  excused 
plaintiff  from  again  looking  to  the  north  as  his  car 
approached  the  track  of  defendant  on  which  he  had 
seen  a  car  coming  towards  the  track  on  which  his  car 
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ran.  Defendant's  car  was  in  plain  sight.  Plaintiff 
was  charged  with  the  duty,  not  only  to  exercise  care 
for  his  t)wn  safety,  but  care  for  the  safety  of  the  pas- 
sengers in  his  car. 

We  thiak  that  upon  his  own  testimony  the  plaintiff 
did  not  exercise  ordinary  care  for  his  own  safety,  but 
was  guilty  of  negligence  which  directly  contributed  to 
his  injury,  and  the  judgment  will  therefore  be  re- 
versed with  a  finding  of  fact. 

Reversed  with  finding  of  fact. 


William  Y.  Moore  v.  United  States  One  Stave  Barrel 

Company  et  al. 

Gen.  No.  13,976. 

Consolidated  With 
First  National  Bank  y.  United  States  One  Stave  Barrel 

Company  et  al. 

Gen.  No.  13,948. 

1.  Pakiies — who  may  maintain  hill  to  enforce  stock  liaMlittf. 
The  assignee  of  a  Judgment  against  a  corporation  may  maintain 
in  his  own  name  a  bill  to  enforce  stock  liability. 

2.  CoKPORATioNS — What  HOt  payment  for  corporate  stock.  Held, 
under  the  evidence  in  this  case,  that  a  stock  subscription  was  not 
fully  paid  by  the  transfer  of  patent  rights. 

3.  CoRPOBATioNB — who  liable  for  unpaid  stock  subscription.  An 
assignee  of  corporate  stock,  the  subscription  for  which  has  not  been 
paid  in  full,  is  liable  for  the  unpaid  subscription  where  he  takes 
the  stock  with  notice  of  the  facts. 

4.  Corporations — power  of  directors  to  release  liability  for  stock 
subscriptions.  It  is  beyond  the  power  of  the  directors  of  a  corpora- 
tion to  release  a  stockholder  from  his  liability  for  an  unpaid  stock 
subscription,  at  least  so  far  as  existing  creditors  are  concerned. 

5.  Corporations — when  directors  disqualified.  Directors  are  dis- 
qualified from  voting  with  respect  to  matters  in  which  they  have 
a  personal  interest  or  with  respect  to  a  matter  concerning  the  pei^ 
sonal  interest  of  another  director  who  controls  their  votes. 

Bill  in  equity.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  George  A.  Dupuy,  Judge,  presiding.    Heard  in  the  Branch 
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Appellate  Court  at  the  October  term,  1907.    Reversed  and  remanded. 
Opinion  filed  May  1,  1908.    Rehearing  denied  May  12,  1908. 

Whitman  &  Milleb,  for  appellants;  Oeville  Peck- 
ham  and  Edwin  White  Moore,  of  counsel. 

0  'Bryan  &  Marshall  and  Hiram  T.  Gilbebt,  for  ap- 
pellees. 

Mb.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

Appellant  Moore  filed  in  the  Superior  Court  his  bill 
in  equity  against  The  United  States  One  Stave  Barrel 
Company,  Espy  L.  Smith,  Lutellus  Smith,  John  F. 
Palmer  and  Douglas  Dyrenforth.  The  First  National 
Bank  of  Chicago  was,  on  its  petition,  made  a  co-com- 
plainant with  Moore,  On  the  hearing  the  bill  was 
dismissed  for  want  of  equity,  and  from  that  decree 
Moore  and  said  bank  took  separate  appeals,  which  in 
this  court  have  been  consolidated  for  hearing.  The 
bill  as  it  stood,  after  the  Bank  was  made  a  complain- 
ant, was  a  bill  to  compel  the  two  Smiths  and  Palmer 
to  pay  thf  judgment  of  Moore  against  said  Barrel 
Company,  and  also  the  judgment  of  said  Bank  against 
said  company  upon  the  ground  that  said  Smiths  were 
liable  to  complainants,  as  creditors  of  said  company, 
on  unpaid  subscriptions  to  the  capital  stock  of  said 
company,  and  that  Palmer  was  also  liable  as  the  as- 
signee and  holder  of  unpaid  shares  of  stock  of  said 
company  which  were  subscribed  for  by  McGill,  and  by 
his  consent  issued  by  the  company  to  Dyrenforth,  and 
upon  the  return  and  cancellation  of  his  certificate  re- 
issued to  Palmer.  Said  Barrel  Company  was  prganized 
as  a  corporation  under  the  laws  of  Illinois,  April  7, 
1896,  with  a  capital  of  $100,000,  divided  into  1,000 
shares  of  $100  each,  of  which  250  shares  each  were  sub- 
scribed for  and  taken  by  Espy  L.  Smith,  Lutellus 
Smith,  Heylin  T.  Smith  and  James  K.  McGill. 

The  judgment  of  Moore  is  a  judgment  recovered 
against  the  Barrel  Company  by  True,  as  receiver  of 


106  Appellate  Courts  op  iLLmois. 

Vol.  141.1  Moore  v.  U.  S.  One  Stave  Barrel  Co. 

the  Frontier  Iron  Works,  and  by  said  receiver  sold 
and  assigned  to  complainant  Moore.  We  think  that 
as  such  assignee  Moore  could  maintain  a  bill  in  his 
own  name,  and  is  entitled  to  the  same  relief  that  the 
plaintiff  in  the  judgment  would  be  entitled  to  if  the 
assignment  had  not  been  made  and  the  bill  had  been 
filed  by  him.    Dimond  v.  Bogers,  203  111.  464. 

The  suit  of  Moore  was,  in  effect,  a  suit  for  the  bene- 
fit of  all  creditors  of  the  barrel  company  who  should 
ask  to  be  made  co-complainants  with  Moore.  The  fact 
that  appellant  Bank  did  not  recover  its  judgment  until 
after  the  filing  of  Moore's  bill  is  immaterial. 

The  Barrel  Company  ceased  to  do  business  in  1897 
or  1898.  Moore's  bill  was  filed  October  1,  1901,  and 
the  bank  became  a  complainant  January  22, 1902.  We 
do  not  think  that  either  complainant  should  be  denied 
relief  on  the  ground  of  laches. 

We  will  first  consider  the  question  as  to  the  liability 
of  the  defendants  Espy  L.  and  Lutellus  Smith,  and 
then  that  of  the  defendant  Palmer.  March  7,  1896, 
the  following  instrument  in  writing  was  executed  by 
Louis  Beed  and  Lutellus  Smith: 

*  *  Option-. 

Whereas,  John  W.  Philp,  of  Humboldt,  Tennessee, 
did  obtain  Letters  of  Patent  of  the  United  States  of 
America,  for  certain  improvements  in  the  manufactur- 
ing of  staves  for  barrels,  etc.,  which  Letters  Patent 
bear  date  the  fourth  day  of  September,  A.  D.  1888, 
and  are  numbered  389,006,  and  also  another  certain 
Patent  issued  as  aforesaid  to  the  said  Philp,  bearing 
date  the  ninth  day  of  March,  A.  D.  1886,  and  num- 
bered'337,701;  and. 

Whereas,  Louis  Beed  is  now  the  owner  of  said  Pat- 
ents, and  all  rights  and  privileges  thereunder,  except- 
ing for  the  States  of  Louisiana  and  Mississippi; 

Now,  this  Indenture  witnesseth.  That  in  considera- 
tion of  One  Dollar,  and  other  good  and  valuable  con- 
siderations, the  receipt  of  which  is  hereby  acknowl- 
edged, I,  Louis  Beed,  aforesaid,  hereby  give  and  grant 
to  Lutellus  Smith  of  Chicago,  Illinois,  the  sole  right. 
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option  and  privilege  of  selling  said  patents  in  and  for 
all  of  the  United  States  and  Territories,  excepting  the 
States  of  Louisiana  and  Mississippi,  for  the  sum  of 
Fifteen  Thousand  Dollars  ($15,000)  at  any  time  on  or 
before  Thirty  days  from  the  date  of  this  instrument, 
to  any  person,  persons  or  company  the  said  Smith 
may  see  fit,  and  to  make  any  and  all  necessary  con- 
tracts for  the  purpose  of  said  sale  and  of  consummat- 
ing it ;  and  I  hereby  agree  to  execute,  acknowledge  and 
deliver  any  and  all  papers  necessary  for  the  assign- 
ment or  transfer  of  my  interest  to  any  person,  per- 
sons or  company  said  Smith  may  designate,  for  said 
sum  within  said  time. 

Witness  my  hand  and  seal  this  seventh  day  of 
March,  A,  D.  1896. 

Signed:    Louis  Beed.  [Seal.] 

Signed:    Lutellus  Smith.      [Seal.]'' 

The  same  day  apparently  the  following  instrument 
in  writing  was  executed  by  the  same  parties,  although 
it  is  dated  March  6,  1896: 

**  Whereas,  I  have  this  day  sold  to  Lutellus  Smith 
the  right,  option  or  privilege  of  selling  and  disposing 
of  certain  letters  patent  numbered  389,006,  and  also 
certain  letters  patent  numbered  337,701,  more  fully  and 
particularly  described  in  said  agreement  called  op- 
tion, to  which  reference  is  made,  now,  therefore,  this 
agreement,  witnesseth,  that  should  the  said  Smith  sell 
said  patents  for  the  sum  named  in  said  option,  to  wit : 
fifteen  thousand  dollars,  I  agree  to  pay  to  the  said 
Smith  for  his  services  in  the  premises  the  sum  of  five 
thousand  dollars  immediately  upon  payment  being 
made  to  me,  or  upon  my  accepting  the  terms  of  any 
sale  made  by  said  Smith,  and  should  the  said  Smith 
receive  the  said  purchase  price  that  he  may  retain 
therefrom  the  said  sum  of  five  thousand  dollars  in  full 
of  all  demands  in  the  premises. 

Louis  Eeed.  [Seal.] 

Lutellus  Smith.      [Seal.] 

Chicago,  March  6, 1896." 

The  first  board  of  directors  of  the  Barrel  Company, 
elected  April  6,  1896,  consisted  of  Espy  L.,  Lutellus 
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and  Heylin  T.  Smith,  McGill  and  Van  Bergen,  These 
directors,  excepting  Heylin  T.  Smith,  met  July  29, 
1896,  and  adopted  the  following  resolution: 

**  Whereas,  on  the  third  day  of  April,  1896,  before 
the  organization  of  this  Company,  the  President  and 
Secretary,  in  the  name  of  this  Company,  entered  into 
a  contract  with  one  Louis  Reed,  relating  to  his  serv- 
ices, and  accepted  from  him  certain  assignments  of 
his  interest  in  Patents  No.  337,701  and  389,006,  boing 
the  entire  interest  covered  or  protected  by  said  pat- 
ents excepting  in  and  to  the  States  of  Mississippi  and 
Ijouisiana,  and  paid  to  the  said  Reed  the  sum  of  Five 
Thousand  ($5,0iOO)  Dollars,  in  money,  as  well  as  six 
notes,  signed  in  the  name  of  this  Company,  five  of 
wiiich  notes  were  for  the  sum  of  One  Thousand 
($1,000)  Dollars  each,  and  one  of  said  notes  for  the 
sum  of  Five  Thousand  ($5,000)  Dollars;  and 

Whereas,  at  the  time  of  said  transaction  with  said 
Reed,  Lutellus  Smith,  Esq.,  held,  owned  and  con- 
trolled an  option  from  the  said  Louis  Reed  for  the 
purchase  of  said  interest  in  said  patents,  under  and 
pursuant  to  which  option  the  said  transaction  was  had 
with  said  Louis  Reed,  and  this  Company  thereby 
given  the  benefit  of  said  option;  and 

Whereas,  the  said  option,  as  well  as  the  said  pat- 
ents, were  of  great  value  to  this  Company  and  essential 
to  the  performance  of  the  functions  and  purposes  for 
which  it  was  organized : 

Now,  therefore,  be  it  resolved: 

First:  That  the  contract  made  on  the  third  day  of 
April,  A.  D.  1896,  purporting  to  be  between  this  Com- 
pany and  the  said  Louis  Reed,  be,  and  the  same  is 
hereby  ratified  and  adopted  as  to  the  act  and  deed  of 
this  Company. 

Second :  That  the  Five  Thousand  ($5,000)  Dollars 
advanced  to  the  said  Reed  on  said  third  day  of  April, 
be  severally  credited  to  the  person  or  persons  advanc- 
ing the  same,  and  that  due  credit  therefor  be  entered 
upon  the  books  of  this  Company. 

Third:  That  the  said  six  notes  heretofore  men- 
tioned, given  in  the  name  of  this  Company,  to  said 
Louis  Reed,  on  the  third  day  of  April,  1896,  for  the 


Chicago— First  District— A.  T>.  1908.    109 


Moore  y.  U.  S.  One  Stave  Barrel  Co. 


total  sum  of  Ten  Thousand  ($10,000)  Dollars,  be 
hereby  adopted,  ratified  and  approved,  and  the  pay- 
ment thereof  assumed  by  this  Company  as  its  obliga- 
tion. 

Fourth:  That  the  sum  of  Forty-five  Thousand 
($45,000)  Dollars  is  a  fair,  just  and  equitable  sum  to 
be  paid  to  Lutellus  Smith  and  his  confrere,  Espy  L. 
Smith,  for  the  giving  to  this  Company  the  benefit  of 
the  option  acquired  by  them  of  and  from  the  said 
Louis  Beed  prior  to  the  third  day  of  April,  1896,  for 
the  purpose  of  the  said  patents  or  patent  interests. 
And  the  said  Lutellus  Smith  being  now  present,  and 
consenting  thereto,  it  is  hereby  ordered  that  the  sum 
of  Twenty-two  Thousand  Five  Hundred  ($22,500) 
Dollars  be  severally  credited  to  the  said  Lutellus 
Smith  and  Espy  L.  Smith  as  subscribers  to  the  capital 
stock  of  this  Company,  and  that  stock  of  this  Com- 
pany be  duly  issued  accordingly." 

It  is  claimed  by  appellees.  Espy  L.  and  Lutellus 
Smith,  that  when  the  above  resolution  was  adopted, 
each  was  the  owner  of  one-half  of  the  Keed-Philp  pat- 
ents, except  for  the  States  of  Louisiana  and  Missis- 
sippi, and  that  they  sold  their  interest  in  said  patents 
to  the  Barrel  Company  for  $50,000  in  the  capital  stock 
of  the  company;  that  the  patents  were  fairly  worth 
that  sum,  and  that  by  such  transfer  their  stock  was 
paid  for.  We  agree  with  the  master  in  his  conclusion 
that  the  evidence  does  not  support  their  contention. 
The  only  writings  signed  by  Louis  Eeed  in  evidence, 
are  the  two  contracts, with  Lutellus  Smith  above  set 
forth,  and  the  formal  deed  of  assignment  by  Keed 
of  his  interest  in  said  patents  to  said  Barrel  Company, 
executed  and  acknowledged  November  24,  1906. 

The  contract  of  March  7,  1906,  did  not  give  to  Lu- 
tellus Smith  the  right  to  buy  Keed's  interest  in  said 
patents  at  the  price  of  $15,000,  but  only  gave  him  the 
exclusive  right  to  sell  the  same  at  that  price  to  others 
for  thirty  days,  with  a  separate  agreement  that  in  case 
of  such  sale  Beed  should  pay  him  for  his  services  in 
making  the  sale  $5,000.     The  resolution  of  July  29, 
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recites  transactions  had  April  3,  1906,  not  between 
Espy  L.  and  Lutellus  Smith  as  individuals,  and  Beed, 
but  between  them  as  oflScers  of  the  Barrel  Company, 
in  the  name  of  the  company,  and  Beed.  True,  the 
Barrel  Company  was  not  then  a  corporation,  but  pro- 
ceedings to  organize  such  corporation  were  begun 
March  19  and  completed  April  7,  and  the  Smiths  gave 
Beed  for  $10,000  of  the  purchase  price,  notes  purport- 
ing to  be  the  notes  of  the  corporation,  which  notes 
were  by  said  resolution  adopted  and  assumed  as  the 
notes  and  obligations  of  the  corporation. 

The  Act  of  Congress  provides  that  *  *  every  patent  or 
interest  therein  shall  be  assignable  in  law  by  an  in- 
strument in  writing. '*  The  evidence  does  not  show 
that  Beed  assigned  his  interest  in  said  patents  to 
either  of  the  Smiths  by  an  instrument  in  writing.  The 
patents  belonged  to  Beed  until  they  were  sold  to  the 
company  by  the  Smiths,  under  the  authority  given  to 
Lutellus  Smith  by  the  contract  of  March  7.  The  ques- 
tion of  their  value  is  not  material,  for  they  were  ac- 
quired by  the  company  for  $15,000.  Of  this  amount 
Espy  L.  and  Lutellus  Smith  each  furnished  $2,500, 
and  for  that  sum  and  no  more,  in  our  opinion,  is  each 
entitled  to  credit  on  his  original  stock  subscription 
for  250  shares  of  stock  by  reason  of  the  purchase  of 
said  patents  by  the  corporation. 

We  next  come  to  the  question  of  the  liability  of 
Palmer.  Palmer  loaned  the  Barrel  Company,  August 
6,  1896,  $2,500  and  entered  into  an  agreement  in  writ- 
ing with  the  company  giving  him  the  privilege  of  de- 
manding and  receiving  from  the  company  in  payment 
of  such  loan  250  shares  of  its  stock,  **  legally  full  paid 
and  non-assessable." 

October  27,  1906,  the  company  issued  to  Dyrenforth, 
who  acted  for  Palmer,  a  certificate  for  250  shares  of 
its  capital  stock.  The  same  day,  that  certificate  was 
surrendered  and  a  new  certificate  issued  in  lieu  thereof 
for  the  same  number  of  shares  to  Palmer.  The  stock 
issued  to  Dyrenforth  was  the  stock  originally  sub- 
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scribed  for  by  McGill,  who  released  his  rights  and  con- 
sented that  the  company  might  resell  said  stock. 
Palmer  denies  that  he  knew  that  the  250  shares  of 
stock  he  acquired  was  the  stock  originally  subscribed 
for  by  McGill.  He,  in  his  cross-bill  alleged  that  Oc- 
tober 27,  1906,  he  concluded  to  avail  himself  of  the 
option  to  accept  in  payment  of  said  notes  of  $2,500 
"legally  full  paid  and  non-assessable  stock'*  to  the 
amount  of  $25,000;  that  at  the  time  he  so  elected  he 
*'did  not  know  in  what  manner  said  corporation  had 
acquired  said  stock,  or  the  right  to  dispose  of  the  same 
to  your  orator  as  full  paid  and  non-assessable  stock, 
and  your  orator  implicitly  relied  upon  the  said  Espy 
L.  Smith  and  Lutellus  Smith  to  take  all  the  steps  that 
might  be  necessary  and  proper  to  cause  the  delivery 
to  your  orator  of  said  twenty-five  thousand  dollars 
($25,000)  par  value  of  stock  legally  full  paid  and  non- 
assessable; that  at  the  time  the  said  transfer  of  said 
stock  was  to  be  consummated  your  orator  gave  to  said 
Douglas  Dyrenforth  your  orator's  check  for  the  sum 
of  twenty-five  thousand  dollars  ($25,000)  on  the  prom- 
ise of  said  Smiths  that  said  twenty-five  thousand 
dollars  ($25,000)  par  value  of  stock  would  be  issued 
to  said  Douglas  Dyrenforth  and  be  by  him  transferred 
or  assigned  to  your  orator,  and  that  said  corporation 
would  thereupon  issue  to  your  orator  a  certificate  for 
said  twenty-five  thousand  dollars  ($25,000)  par  value 
of  the  stock,  and  return  to  your  orator  said  twenty- 
five  thousand  dollars  ($25,000),  whereupon  said  cor- 
poration did  on  the  same  day  return  to  your  orator 
said  twenty-five  thousand  dollars  ($25,000),  together 
with  a  certificate  for  twenty-five  thousand  dollars 
($25,000)  par  value  of  stock,  purporting  on  its  face 
to  be  and  alleged  by  said  Espy  L.  Smith  and  Lutellus 
Smith  to  be  legally  full  paid  and  non-assessable." 

May  4, 1907,  Palmer  wrote  Espy  L.  Smith  referring 
to  said  loan  of  $2,500,  as  follows : 

'*!  (was)  to  have  the  option  of  asking  re-payment 
of  this  obligation  in  cash;  or,  if  I  so  elected,  to  ac- 
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cept  in  lieu  thereof  250  shares  of  the  Barrel  Co., 
legally  full  paid  and  non-assessable,  to  the  end  that  I 
might  be  put  on  the  same  footing  as  yourself  and 
Lutellus  Smith  in  original  stock  holdings  and  costs 
thereof,  viz. :  25  per  cent,  of  total  stock  at  10  per  cent, 
of  full  value.'* 

Both  the  Smiths  testified  that  Palmer  was  told  when 
the  loan  was  made  that  the  stock  he  was  to  get  had 
been  subscribed  for  by  McGill,  and  that  the  release 
from  McGill  of  his  right  to  the  stock  was  obtained 
at  Palmer's  request.  We  think  that  the  evidence 
shows  that  Palmer  had  full  notice  of  all  the  material 
facts  in  relation  to  the  250  shares  of  stock  which  were 
transferred  to  him  by  Dyrenforth,  and  must  there- 
fore be  held  to  have  known  that  said  shares  were  un- 
paid except  as  to  the -amount  of  $2,500. 

May  20,  1897,  when  the  Barrel  Company  was  known 
to  be  insolvent,  and  long  after  the  indebtedness  upon 
which  appellants'  judgments  are  founded  had  been  in- 
curred, the  directors  of  the  company,  at  Palmer's 
instance,  passed  a  resolution  providing  for  the  rescis- 
sion of  the  said  arrangement  by  which  Palmer  had 
acquired  250  shares  of  the  company 's  stock  for  $2,500, 
and  directed  that  the  oflScers  of  the  company  accept 
from  Palmer  the  surrender  of  his  certificate  for  said 
250  shares  of  stock  and  cancel  the  same,  and  said 
certificate  was  thereupon  surrendered ,  by  him  to  the 
company.  The  resolution  was  adopted  by  the  votes 
of  Palmer,  Dyrenforth  and  Espy  L.  Smith,  Lutellus 
Smith  the  only  other  director  voting  against  it. 
Dyrenforth  was  not  a  stockholder,  and  was  elected  a 
director  at  Palmer's  request  to  represent  him.  Espy 
L.  Smith  had  given  Palmer,  November  9,  1896,  an 
irrevocable  power  of  attorney  to  vote  his  stock  as 
Palmer  should  direct,  for  the  expressed  purpose  of 
giving  Palmer,  ''the  sole  direction  of  the  policy  of  the 
company,  so  far  as  it  could  be  held  or  exercised  by  the 
owner  of  the  majority  of  the  stock."  This  resolution 
was,  we  think,  invalid  for  two  reasons:     First,  be- 
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cause  it  was  beyond  the  power  of  the  directors  to  re- 
lease Palmer  from  his  liability  to  existing  creditors 
(Zirkel  v.  Joliet  Opera  House  Co.,  79  111.  334),  and 
second,  because  it  was  passed  by  the  votes  of  Palmer 
and  two  other  directors  under  his  control  (Adams  v. 
Burke,  201  111.  399). 

It  is  further  contended  on  behalf  of  Palmer  that  if 
the  Smiths  and  Palmer  are  each  liable,  Palmer  is  en- 
titled to  require  the  liability  of  the  Smiths  to  be  ex- 
hausted before  resort  is  had  to  his  liability.  We  find 
no  sufficient  support  for  this  contention  in  the  facts 
disclosed  by  this  record. 

The  conclusions  reached  by  us  are  the  same  as  those 
reached  by  the  master  and  stated  in  his  report.  In  * 
that  report  the  master  has  found  the  amount  due  from 
the  Smiths  and  Palmer  respectively  to  the  Barrel 
Company,  after  giving  to  each  credit  for  all  the  sums 
paid  or  loaned  to  the  company.  We  think  the  chan- 
cellor erred  in  sustaining  the  exceptions  to  the  re- 
port of  the  master,  and  the  decree  will  be  reversed 
and  the  cause  remanded  with  directions  to  overrule 
the  exceptions  of  the  defendants  to  said  report,  and 
to  enter  a  decree  in  accordance  with  the  recommenda- 
tions therein  contained. 

Reversed  and  remanded  with  directions. 


William  H.  MeDoel,  Becelyer  of  L.,  N.  A.  &  C.  By.  Co., 
y.  Kate  Heuermann,  Administratrix. 

Gen.  No.  13,657. 

CoNTBiBUTOBY  NEGLIGENCE — What  i«,  08  matter  of  law,  A  flagman 
employed  to  observe  the  movements  of  trains  and  to  warn  persons 
approaching  a  crossing  of  dangers,  held,  under  the  evidence  in  this 
caae,  guilty  of  contributory  negligence  in  crossing  the  tracks  to 
pick  up  a  mail  pouch  and  failing  to  keep  a  careful  watch  upon  his 
own  account,  and  this  notwithstanding  there  was  evidence  tending 
to  show  that  the  train  which  struck  him  was  exceeding  the  ordi- 
nance speed  limits. 

Bakeb,  p.  J.,  dissenting. 
Vol.  cxli  8 
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Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd  W.  Clif- 
ford, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1907.  Reversed  with  finding  of  facts.  Opinion 
filed  May  1,  1908.    Rehearing  denied  May  12,  1908. 

Statement  by  the  Court.  This  is  an  action  in  which 
appellee  as  administratrix  seeks  to  recover  damages 
from  appellant  as  receiver  of  the  Louisville,  New  Al- 
bany &  Chicago  Ey,  Co.  for  the  death  of  Peter  Heuer- 
mann, who  was  struck  and  killed  by  the  tender  of  a 
locomotive  operated  by  said  railway  company. 

The  accident  occurred  about  7:55  p.  m.  March  23, 
1897.  The  deceased  was  employed  as  a  flagman  by 
the  Chicago  and  Eastern  Illinois  Railway  Company 
at  the  crossing  of  Thirty-third  street  over  the  railway 
tracks  where  the  accident  occurred  and  had  been  so 
employed  for  a  period  of  eight  years  preceding.  The 
tracks  at  this  place  are  said  to  be  owned  by  the  Chi- 
cago &  Western  Indiana  Bailroad  Company  and  are 
used  by  a  number  of  other  railroad  companies.  There 
were  gates  at  the  crossing  where  the  deceased  was 
stationed  as  flagman,  which  he  operated,  and  there 
was  a  flag  shanty,  which  he  occupied.  The  only  wit- 
ness who  testifies  to  seeing  the  accident  was  one  Flood, 
an  engineer  then  employed  by  the  Chicago  &  Eastern 
Illinois  Ry.  Co.  He  was  working  with  an  engine  on 
a  sidetrack  west  of  the  main  tracks.  A  Chicago  & 
Eastern  Illinois  dummy  train  which  carried  mail  was 
approaching  from  the  north  and  the  deceased  left  his 
shanty  and  went  toward  the  dummy  train,  apparently 
to  get  mail  which  was  thrown  off  there,  some  of  it  fall- 
ing near  the  east  rail  of  number  4  track.  The  de- 
ceased crossed  over  number  3  track,  picked  up  the  mail 
and  straightened  up,  standing  near  the  east  rail  of 
number  4  track,  upon  which  the  freight  train  of  the 
Louisville  &  New  Albany  railroad  was  then  approach- 
ing. The  witness  Flood  testifies  that,  seeing  the 
freight  train  approaching  and  about  200  feet  from  the 
deceased,  he  blew  the  whistle  of  his  locomotive,  and 
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the  engineer  of  the  freight  train  then  blew  his  whistle. 
There  is  evidence  tending  to  show  that  the  head-light 
of  the  freight  engine  was  burning  and  the  bell  ringing. 
The  deceased  had  previously  closed  the  crossing  gates. 
Instead  of  remaining  where  he  was  standing,  or  step- 
ping back  from  the  track  upon  which  the  freight  train 
was  approaching,  the  deceased  started  to  cross  over 
that  track,  in  front  of  the  advancing  train,  and  was 
struck  by  the  engine,  which  went  three  or  four  car 
lengths  after  it  struck  the  deceased.  The  jury  re- 
turned a  verdict  in  favor  of  appellee,  upon  which  judg- 
ment was  entered. 

G.  W.  Kbbtzingeb  and  L.  L.  Smith,  for  appellant. 

Whitmak  &  HoBNEB,  for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

It  is  urged  in  behalf  of  appellant  that  a  flagman  em- 
ployed at  a  railroad  crossing,  whose  duty  it  is  to  warn 
the  public  of  the  approach  of  trains,  cannot  recover 
for  injuries  occasioned  by  being  struck  by  a  train  it 
was  his  duty  to  see  and  guard  against;  that  he  is 
bound  to  look  out  for  himself  as  well  as  others,  and 
that  the  Circuit  Court  erred  in  refusing  to  instruct 
the  jury  as  requested  at  the  close  of  appellee  ^s  evi- 
dence and  again  at  the  close  of  all  the  evidence  to 
return  a  verdict  for  defendant. 

There  is  no  apparent  controversy  as  to  the  facts. 
It  appears  that  the  deceased  had  for  a  number  of  years 
been  employed  as  a  flagman  at  the  crossing  where  the 
accident  occurred.  He  had  previously  worked  on  a 
railroad,  and,  so  far  as  appears,  was  in  good  physical 
condition.  Appellee's  attorneys  say  that  they  rely 
**upon  all  the  evidence'*  to  support  the  contention 
that  the  deceased  lost  his  life  in  consequence  of  negli- 
gence of  the  railroad  company.  The  only  specific 
claim  of  negligence,  however,  referred  to  in  their  briefs 
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is  thus  stated:  ''Employes  of  a  railroad  company 
may  rely  upon  ordinances  or  statutes  regulating  the 
rate  of  speed  and  use  of  whistles  and  bells  of  railroad 
trains  within  the  city  and  are  entitled  to  the  full  bene- 
fit of  such  ordinances  and  statutes/'  The  speed  ordi- 
nance, so  called,  of  the  city  of  Chicago  was  introduced, 
and  we  find  in  the  abstract  evidence  tending  to  show 
that  the  train  which  struck  the  deceased  was  ** going 
between  ten  and  twelve  miles  an  hour."  The  ordi- 
nance provides  a  speed  of  nine  miles  an  hour  for 
freight  trains  in  that  district  of  the  city.  It  is  con- 
tended in  behalf  of  appellant,  however,  that' an  ordi- 
nance limiting  speed  of  railroad  trains  within  a  city 
cannot  be  relied  upon  by  a  flagman,  since  it  is  his 
duty  at  all  times  to  be  watchful  and  to  protect  the 
public  and  the  trains  at  the  crossing  at  which  he  is 
stationed.  In  Ruane  v.  L.  S.  &  M.  S.  By.  Co.,  64  HI. 
App.  359-364,  it  is  said  that  *'the  statute  is  designed 
for  the  benefit  of  the  public  and  not  for  employes  of 
the  railway  whose  duty  it  is  at  all  times  and  under 
all  circumstances  to  protect  the  public  at  the  crossing 
in  question.  Gibson  v.  Leonard,  143  HI.  182-196.''  In 
the  last  cited  case  it  is  held  that  only  such  persons 
as  are  intended  to  be  benefited  or  protected  by  a  stat- 
ute can  rely  on  a  violation  of  it  as  giving  a  cause  of 
action.  In  Clark  v.  Boston  &  Albany  R.  Co.,  128  Mass. 
1-4,  where  a  flagman  was  struck  by  a  train  at  a  cross- 
ing at  which  he  was  employed  to  give  notice  when  cars 
were  about  to  cross  the  street,  the  court  says:  **The 
plaintiff  undertook  to  perform  a  duty  which  he  failed 
to  perform  and  while  thus  neglecting  liis  duty  he  re- 
ceived the  alleged  injuiy";  that  '*he  simply  failed  to 
see  what  it  was  his  duty  to  see  and  failed  to  give  the 
notice  he  was  there  to  give."  The  fact  that  the  de- 
ceased in  the  case  at  bar  received  mail  from  a  passing 
dummy  and  that  he  went  toward  the  track  where  he 
was  injured  to  pick  up  such  mail  did  not,  we  think, 
relieve  him  from  the  duty  to  look  out  for  trains,  the 
duty  for  performance  of  which  he  was  employed.    The 
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evidence  fails  to  show,  so  far  as  we  can  discover,  that 
he  was  required  by  his  employment  to  place  himself 
in  a  position  of  danger  to  receive  mail  from  the  dummy, 
or  that  it  was  his  duty  to  do  so  at  all.  In  E.  St.  Louis 
By.  Co,  V.  Eggman,  170  El.  538-540,  cited  by  appellee's 
counsel,  the  deceased  was  in  the  employ  of  the  rail- 
road company  as  a  carpenter  and  was  constructing  a 
drain  near  or  under  defendant's  tracks.  It  was  held 
that  although  he  was  an  employe  working  in  the  yards 
or  other  private  grounds,  he  was  entitled  to  the  pro- 
tection of  ordinances  regulating  speed  and  providing 
for  the  ringing  of  bells'.  In  the  case  at  bar,  however, 
the  intestate  was  a  flagman  of  long  experience,  familiar 
with  all  the  conditions  at  the  crossing,  and  employed 
not  to  stand  on  the  tracks  or  work  there,  but  to  look 
out  for  passing  trains.  There  is  evidence,  as  we  have 
said,  to  the  effect  that  the  train  in  question  was  ex- 
ceeding the  rate  of  speed  prescribed  by  ordinance  by 
about  a  mile  an  hour.  This  evidence  is  necessarily 
based  on  a  hasty  observation  of  a  single  witness.  The 
excess  of  speed,  if  any,  was  at  least  not  great,  and  is 
not  shown  to  have  contributed  to  the  accident. 

It  is  urged,  however,  that  the  deceased  was  guilty 
of  contributory  negligence,  and  that  at  the  moment 
preceding  the  accident  he  left  a  position  of  safety 
beside  the  track  and  attempted  to  cross  in  front  of  the 
freight  train.  The  evidence  is  not  conclusive  that  he 
was  in  a  position  of  safety  before  he  so  started  to 
cross,  although  the  testimony  of  the  plaintiff's  wit- 
ness Flood  may  in  part  bear  that  construction.  It  is 
said,  on  the  other  hand,  by  appellee's  attorneys,  that 
**ill-advised  action  in  attempting  to  escape  impending 
danger  is  not  necessarily  negligence  per  se/'  It  was 
snowing  and  the  wind  was  blowing  at  the  time.  De- 
ceased had  picked  up  mail  on  number  4  track  and  was 
very  near,  if  not  on,  the  east  rail  of  the  track  upon 
which  the  train  which  struck  him  was  approaching. 
He  made  the  mistake  of  standing  still  after  picking 
up  the  mail,  and  then  attempting  to  cross  that  track 
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in  front  of  the  engine,  instead  of  backing  away  from 
it.  This  mistake  in  itself  may  not  be,  under  the  cir- 
cumstances, conclusive  evidence  of  contributory  neg- 
ligence; but  that  it  was  contributory  negligence  to 
place  himself  on  or  dangerously  near  the  tracks  upon 
which  trains  were  liable  to  pass,  and  without  keep- 
ing careful  watch  for  trains  of  the  various  roads  using 
those  tracks  and  on  a  windy  night  in  a  snowstorm,  was, 
we  think,  contributory  negligence  of  a  character  which 
must  necessarily  preclude  recovery. 

The  judgment  of  the  Circuit  Court  must  therefore 
be  reversed  with  a  finding  of  facts. 

Reversed,  with  finding  af  facts. 

Mr.  Presiding  Justice  Bakee  dissenting. 


City  of  Chicago  v.  Nellie  Carlin,  Administratrix. 

Gen.  No.  13,672. 

1.  Personal  injusies — what  evidence  essential  to  estahJish  that 
death  resulted  from  fall.  A  claim  for  damages  because  of  the  death 
of  the  plaintiff's  intestate  from  an  alleged  fall  upon  an  alleged  de- 
fective sidewalk,  cannot  be  sustained,  in  the  absence  of  direct  proof 
of  a  fall  which  might  have  caused  such  death  and  in  the  absence 
of  some  circumstantial  evidence  tending  to  establish  such  a  fall; 
a  presumption  supported  by  a  presumption  is  not  sufficient. 

2.  OsDiNABT  CABE — proof  Of  exercise  of,  essential  to  recover  for 
death  caused  hy  alleged  wrongful  act.  There  must  be  some  evi- 
dence, direct  or  circumstantial,  of  the  exercise  of  ordinary  care 
by  the  intestate  in  order  to  sustain  a  recovery  for  death  caused 
by  alleged  wrongful  act. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Abthub  H.  Chet- 
LAIN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1907.  Reversed  with  finding  of  facts.  Opinion 
filed  May  1,  1908. 

John  R.  Caverly,  for  appellant ;  Wdlliam  J.  Staplb- 
TON,  of  counsel. 
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Theodobe  G.  Case,  for  appellee;  Benjamin  D.  Ma- 

GBT7DEB,  of  COUILSeL 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  favor  of  ap- 
pellee against  the  city  of  Chicago  for  damages  result- 
ing from  the  death  of  Patrick  Grannan,  appellee's  in- 
testate, alleged  to  have  been  caused  by  negligence  of 
appellant. 

It  appears  from  the  evidence  that  the  deceased  left 
his  house  a  little  after  two  p.  m.  on  the  tenth  of  Decem- 
ber, 1903.  His  widow  testifies  that  he  was  a  careful, 
prudent  and  healthy  man.  His  body  was  found  about 
half  after  six  o'clock  the  next  morning  beside  a  side- 
walk on  the  southeast  comer  of  Twenty-ninth  and  Hal- 
sted  streets,  about  three  or  four  feet  from  the  side- 
walk. The  body  was  lying  face  downward  on  the 
ground  and  was  frozen  stiff.  His  nose  was  flattened 
somewhat,  apparently  from  the  pressure  against  the 
ground.  There  were  no  marks  of  injury  otherwise. 
Testimony  of  a  physician  who  was  called  to  examine 
the  body  at  the  coroner's  inquest  and  who  made  a  post- 
mortem examination  tends  to  show  that  *Hhe  heart 
was  large  and  fatty,  the  stomach  showed  gastritis,  al- 
most dyspeptic,  and  the  other  organs  were  somewhat 
fatty  throughout  the  body";  that  he  ^^ found  no  evi- 
dence of  bruises  or  injury  on  the  body";  that  in  his 
opinion  the  deceased  ''came  to  his  death  from  fatty 
degeneration  of  the  heart";  that  if  the  deceased  hr  1 
fallen  and  the  fall  had  caused  his  death,  there  would 
have  been  ** marked  evidences"  of  the  fall  upon  the 
body. 

The  declaration  charges  that  the  city  maintained  a 
defective  sidewalk  at  the  place  where  the  body  of  the 
deceased  was  found ;  that  said  walk  was  elevated  above 
the  ground  about  six  feet  without  ''reasonably  ade- 
quate safeguards,  barriers,  fences  or  other  reasonable 
means  of  protection  to  hinder  or  prevent  the  public 
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and  the  deceased  from  falling  or  being  precipitated 
from  oflF  the  edge  of  the  said  sidewalk,  which  was 
•  •  •  situated  at  a  high  distance  above  the  gronnd," 
and  that  for  want  of  snch  protection  the  deceased  fell 
and  was  precipitated  from  the  sidewalk  to  the  ground 
and  thereby  Mlled. 

It  is  urged  in  behalf  of  appellant  that  there  is  no 
evidence  that  appellee's  intestate  came  to  his  death 
as  alleged  in  the  declaration.  There  is  no  direct  evi- 
dence that  the  deceased  fell  from  the  sidewalk.  There 
is  no  evidence  that  he  was  on  that  walk  during  the 
afternoon  or  evening  before  his  body  was  found ;  that 
his  death  was  caused  by  falling  from  the  sidewalk,  and 
that  if  so,  the  fall  was  due  to  the  absence  of  a  railing 
or  other  protection  is  mere  conjecture.  There  is  evi- 
dence tending  to  show  that  he  had  been  troubled  with 
heart  disease.  The  conjecture  that  he  fell  from  the 
walk  in  consequence  of  the  absence  of  a  railing  is  un- 
supported by  evidence  of  bruises  or  injuries.  The 
only  evidence  urged  in  behalf  of  appellee  as  support- 
ing the  theory  of  a  fall  is  the  flattened  condition  of 
the  nose  where  it  rested  on  the  frozen  earth.  If,  how- 
ever, a  man  in  sound  health,  as  appellee's  witnesses 
testify  the  deceased  was  at  the  time,  had  fallen  while 
fully  conscious  from  a  high  sidewalk,  it  is  scarcely  to 
be  believed  that  he  would  not  have  thrown  out  his 
arms  and  protected  his  face  from  direct  contact  with 
the  ground.  On  the  other  hand,  if  the  man  fell  in 
consequence  of  heart  disease  and  was  unconscious  when 
he  struck  the  ground,  it  can  readily  be  understood  how 
he  should  be  found  as  was  the  deceased.  If,  however, 
such  fall  had  been  from  a  sidewalk  six  feet  high  or 
thereabouts,  and  the  man  struck  upon  his  face  on  the 
frozen  ground,  it  would  appear  from  the  medical  tes- 
timony that  other  features  besides  the  nose  would  show 
marks  of  the  fall.  ''Such  a  conclusion  is  both  rea- 
sonable and  natural."  Globe  Accident  Ins.  Co.  v. 
Gerisch,  163  111.  625.  Yet  plaintiff's  witnesses  found 
no  such  bruises.    One  of  them  testifies  that  the  **only 
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mark  visible  on  the  body  of  the  deceased  was  that  the 
nose  was  flat.  It  seemed  to  be  a  natural  flatness  from 
lying  on  the  ground."  The  claim  that  the  decedent 
fell  from  the  sidewalk  is  itself  a  mere  assumption  un- 
supported by  any  direct  evidence.  If  to  this  is  added 
the  further  presumption  that  the  fall  caused  his  death, 
which  is  contradicted  by  medical  testimony,  we  have  a 
case  resting  upon  a  presumption  '*  based  upon  a  pre- 
sumption," which  the  law  does  not  tolerate.  Globe 
Accident  Ins.  Co.  v.  Gerisch,  supra.  If  the  presump- 
tion was  based  upon  direct  evidence  tending  to  show 
that  no  other  cause  of  death  could  have  operated  ex- 
cept a  fall  from  that  sidewalk,  a  different  case  would 
be  presented.  It  is  not  so  based.  As  said  in  Morris 
V.  I.  &  St.  L.  By.  Co.,  10  111.  App.  389-395,  '^The  very 
foundation  of  indirect  or  circumstantial  evidence  is 
the  establishment  of  one  or  more  facts  from  which  the 
inference  is  sought  to  be  made,  and  the  law  requires 
that  these  facts  from  which  the  presumption  is  to  arise 
should  be  established  by  direct  evidence,  as  if  they 
were  the  very  facts  in  issue."  See  also  Bycyznski  v. 
111.  Steel  Co.,  115  HI.  App.  326-327;  Condon  v.  Schoen- 
field,  214  111.  226-229. 

The  case  at  bar  differs  materially  on  the  facts  from 
cases  cited  by  appellee's  counsel,  such  as  C,  B.  &  Q. 
E.  R.  Co.  V.  Gunderson,  174  111.  497.  In  the  case  be- 
fore us  there  is  no  evidence  as  to  whether  the  deceased 
was  sober  or  otherwise  at  the  time  he  met  his  death, 
nor,  as  we  have  said,  that  death  was  the  result  of  the 
alleged  negligence  of  appellant.  We  cannot  concur  in 
appellee's  statement  that  there  is  evidence  *  lending 
to  show  that  the  deceased  at  the  time  of  the  accident 
was  in  the  exercise  of  due  care  for  his  own  safety." 
We  find  no  evidence  in  the  record  upon  that  question. 
Hays  V.  Gallagher,  72  Pa.  St.  Rep.  136,  cited  by  appel- 
lee, is  not,  we  think,  in  point.  In  that  case  there  was 
the  statement  of  the  injured  man  that  he  fell  from  the 
bridge,  and  it  seems  to  have  been  conceded  that  he  did 
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SO  fall.    Here  there  is  no  evidence  of  such  fall,  nor 
any  such  concession. 

For  reasons  indicated,  the  judgment  of  the  Superior 
Court  must  be  reversed,  with  a  finding  of  facts. 

Reversed,  with  finding  of  facts. 


City  of  Chicago  y.  Nora  Thomas^  Administratrix. 

Gen.  No.  13,684. 

1.  Negligence — tohen  city  guilty  of,  in  failing  to  protect  ap- 
proaches to  bridge.  It  is  negligence  for  a  city  to  fail  to  prevent 
the  public  from  entering  upon  an  open  bridge  under  its  control 
by  not  sufficiently  lighting  the  approaches  or  providing  a  watch- 
man therefor  or  otherwise. 

2.  Obdinabt  oabe — from  what  may  be  inferred.  Direct  evidence 
of  the  exercise  of  ordinary  care  is  not  essential;  its  exercise  may 
be  Inferred  from  all  the  surrounding  circumstances  shown;  the 
natural  instinct  of  self-preservation  may  be  considered. 

3.  Evidence — when  objection  to,  cornea  too  late.  An  objection  to 
the  competency  of  evidence  comes  too  late  when  first  made  on 
appeal. 

4.  Evidence — what  competent  as  to  care  exercised  with  respect 
to  approaches  to  bridge.  Evidence  of  precautions  taken  by  a  city 
during  the  daytime  to  prevent  the  public  from  entering  an  open 
bridge  is  competent  as  tending  to  show  the  care  which  the  public 
might  expect  to  be  exercised  by  such  city  in  the  night  time. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  P.  W.  Gallagher, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  May  1,  1908. 

Statement  by  the  Court.  This  is  an  action  to  re- 
cover for  the  death  of  Charles  Thomas  alleged  to  have 
been  caused  by  the  negligence  of  appellant. 

The  accident  occurred  at  the  Twelfth  street  bridge 
November  7,  1902,  at  about  7 :30  p.  m.  Two  witnesses 
saw  the  deceased  and  his  team  go  over  the  abutment 
into  the  river,  the  bridge  having  been  opened  to  per- 
mit passage  of  a  vessel.    These  men  testify  that  they 
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crossed  the  bridge  from  the  west  just  before  the  ac- 
cident; that  when  they  were  within  a  short  distance 
of  the  bridge  the  bell  on  the  bridge  rang  and  they  ran 
across  while  the  bridge  was  turning.  They  con- 
tinued their  way  eastward  upon  Twelfth  street  and 
saw  ahead  of  them  near  the  crossing  of  Twelfth  street 
and  Fifth  avenue  a  team  approaching  at  a  walk  from 
the  east,  the  driver  sitting  in  the  wagon.  They  seem 
to  have  paid  no  further  attention  to  the  team  until 
they  looked  around  when  they  were  near  Fifth  avenue 
about  two  hundred  feet  from  the  bridge,  and  saw  the 
wagon  with  a  man  in  it  going  over  the  edge  of  the 
abutment  into  the  river.  They  ran  back  and  saw  a 
man  ** swimming  around.^*  A  vessel  was  coming 
through  from  the  south.  One  of  the  horses  was  rescued. 
The  .body  of  appellee's  intestate  was  recovered  some 
days  later.  The  deceased  left  a  wife  and  five  children. 
The  issues  were  submitted  to  a  jury  which  returned 
a  verdict  in  favor  of  appellee  for  $5,000.  Judgment 
was  rendered  accordingly,  from  which  the  city  prose- 
cutes this  apeal. 

Edward  J.  Bbundagb,  Corporation  Counsel,  and 
John  E.  Cavebly,  for  appellant;  Joseph  B.  David,  of 
counsel. 

Miles  J.  Devine,  for  appellee;  John  T.  Mubray,  of 
counseL 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 

It  is  contended  in  behalf  of  appellant  that  the  city 
was  not  bound  to  maintain  a  watchman,  nor  to  pro- 
vide guards  or  chains  at  the  bridge.  It  appears  from 
the  evidence  that  there  was  a  chain  at  the  entrance  to 
the  east  end  of  the  bridge  which  in  the  daytime  was 
stretched  across  the  street  by  an  officer  to  stop  traffic 
when  the  bridge  was  opened.  At  the  time  of  the  ac- 
cident there  was  no  officer  there  and  the  chain  had  not 
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been  put  up.  There  is  evidence  not  disputed  to  show 
that  an  electric  light  located  on  the  street  at  the  east 
end  of  the  bridge  was  dim  and  '  *  flickering.  ^ '  As  one  wit- 
ness says,  *  *  it  was  pretty  near  out,  pretty  near  dark. ' ' 
It  is  true  the  bell  on  the  bridge  was  rung  just  as  the 
latter  was  about  to  be  swung  open,  but  at  that  time 
deceased  was  apparently  over  two  hundred  feet  away 
and  according  to  one  witness  was  on  Fifth  avenue, 
from  which  he  was  turning  on  to  Twelfth  street  when 
the  witness  saw  him.  If  this  testimony  is  to  be  cred- 
ited, and  it  is  not  questioned,  the  deceased  was  not  in 
sight  of  the  bridge  at  the  time  the  bell  gave  its  warn- 
ing and  possibly  not  in  hearing  of  the  bell.  There  was, 
it  appears,  a  red  light  on  the  bridge  itself,  but  it  was 
at  the  time  in  the  middle  of  the  river,  and  not  in  a 
position  to  attract  special  attention.  It  is  evident 
that  such  an  opening  in  the  public  street  over  the 
river,  with  no  one  present  to  give  warning  and  insufli- 
cient  light  to  call  attention  to  the  absence  of  the 
bridge,  was  exceedingly  dangerous.  The  city  recog- 
nized the  danger  in  the  daytime  and  provided  chain 
and  watchman  to  guard  against  it.  If  it  was  regarded 
as  the  duty  of  the  city  to  furnish  such  protection  in 
the  daylight,  no  reason  appears  why  the  duty  should 
have  been  neglected  after  dark  when  it  is  obvious  from 
the  evidence  the  danger  was  greatly  increased.  In 
City  of  Chicago  v,  Wright,  68  111.  586,  a  case  in  which 
the  facts  were  essentially  like  those  in  the  case  at  bar, 
it  was  held  that  the  jury  having  found  the  city  guilty 
of  negligence  **in  not  using  proper  precautions  to 
protect  the  public  against  casualties  like  the  one  in 
question,"  there  was  nothing  in  the  evidence  to  jus- 
tify disturbing  the  verdict.  To  the  same  effect  is 
City  of  Chicago  v.  Powers,  42  111.  169.  It  is  not  ques- 
tioned that  the  light  at  the  east  approach  to  the  bridge 
was  at  the  time  of  the  accident  dim  and  nearly  out. 
In  the  case  last  cited  it  was  held  to  be  as  much  a  part 
of  the  duty  of  the  city  **to  light  the  bridge  as  any 
other  portion  of  the  street."    That  duty  was  not  be- 
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ing  performed  when  this  accident  occurred,  and  we 
are  of  opinion  the  jury  were  justified  in  finding  the 
city  guilty  of  negligence  in  that  connection.  If  the 
light  was  out  of  order  it  was  the  duty  of  the  city  to 
take  other  measures  to  guard  the  opening  when  the 
hridge  was  open.  In  City  of  Chicago  v.  Baker,  195 
111.  54-61,  it  is  said  that  whether  or  pot  a  city  is  bound 
to  light  its  streets  ''it  is  not  denied  that  where  it  un- 
dertakes to  do  so  it  must  properly  light"  them. 

It  is  urged,  however,  that  if  the  city  was  negligent 
in  not  sufiBciently  lighting  the  approach  to  the  bridge 
and  in  not  maintaining  guards  or  a  watchman  there 
it  does  not  appear  that  such  negligence  was  the  prox- 
imate cause  of  the  accident.  The  jury  found  other- 
wise and  were,  we  think,  amply  justified  by  the  evi- 
dence in  so  finding. 

It  is  said  the^evidence  fails  to  show  the  deceased 
not  guilty  of  contributory  negligence.  There  was  no 
witness  and  no  evidence  as  to  what  precautions  the  de- 
ceased was  taking,  if  any,  when  he  approached  the 
dangerous  opening.  Due  care  may,  however,  be  ''in- 
ferred from  all  the  circumstances  immediately  prior 
to  and  at  the  time  of  the  injury,"  and  "it  was  not  in- 
cumbent upon  appellee  to  establish  care  and  caution" 
by  direct  and  positive  testimony.  Chicago  City  Ry.  Co. 
V.  Fennimore,  99  111.  App.  174-177 ;  C.  &  E.  I.  R.  Co. 
V.  Beaver,  199  111.  34-36.  The  natural  instinct  prompt- 
ing to  the  preservation  of  life,  and  the  evidence  of 
danger  may  be  taken  into  consideration  in  determin- 
ing such  question.  See  also  N.  C.  St.  R.  Co.  v.  Rodert, 
203  111.413-415. 

Objection  is  made  to  the  admission  of  the  evidence 
which  tended  to  show  that  a  chain  was  in  use  at  the 
approach  to  the  end  of  the  bridge  at  different  times 
and  that  a  policeman  was  stationed  there  in  the  day- 
time. The  evidence  was  not  objected  to  when  intro- 
duced, and  it  is  too  late  to  make  the  objection  here 
for  the  first  time.  We  are  of  opinion,  however,  that 
the  evidence  was  competent.  The  deceased  had  driven 
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across  the  bridge  in  the  daytime,  and  it  was  a  question 
for  the  jury  whether  the  city  was  negligent  in  omit- 
ting at  night  a  precaution  which  the  deceased  might, 
so  far  as  appears,  have  expected  would  also  be  taken 
when  the  bridge  was  open  at  night.  We  find  no  error 
in  the  admission  of  evidence  tending  to  show  the 
habits  of  the  deceased  as  to  sobriety. 

Complaint  is  made  as  to  certain  instructions,  but 
we  find  no  material  error  in  that  respect.  It  is  con- 
ceded the  verdict  and  judgment  are  not  excessive  in 
amount. 

The  judgment  of  the  Circuit  Court  must  be  aflSrmed. 

Affirmed. 


David  MacKenzie  v.  Grace  MacKenzie. 

Gen.  No.  13,690. 

1.  JuBisDicnoN — «7/ie»,  to  enforce  decree  for  alimony,  cannot 
he  questioned.  After  replying  to  the  merits,  a  respondent  is  en- 
titled to  raise  the  question  of  the  Jurisdiction  of  the  court  to  en- 
force the  payment  of  alimony. 

2.  Sepabate  maintenance — when  hill  for,  iufflcient,  A  bUl  for 
separate  maintenance  which  does  not  follow  the  strict  phraseology 
of  the  statute  is  sufficient  if  its  allegations  are  in  substantial  accord 
with  the  provisions  of  such  statute. 

3.  Separate  maintenance — propriety  of,  against  nonrresident. 
A  bill  for  separate  maintenance  may  be  maintained  against  a  non- 
resident when  he  is  found  and  served  with  process  in  this  state. 

4*.  Abatement — when  propriety  of  overruling  plea  in,  not  sulh 
ject  to  review.  The  action  of  the  court  in  overruling  a  plea  in 
abatement  is  not  subject  to  review  where  no  appeal  is  taken  from 
the  order  overruling  such  a  plea. 

5.  Contempt — when  commitment  for,  not  too  vague.  Held,  that 
a  commitment  for  contempt  for  failure  to  pay  alimony  was  not  too 
vague  in  falling  to  provide  opportunity  for  payment  if  desired  to 
be  made  by  the  respondent 

Separate  maintenance.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Lockwood  Honobe,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  .term,  1907.  Affirmed. 
Opinion  filed  May  1,  1908.    Rehearing  denied  May  16,  1908. 
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Statement  by  the  Court.  This  is  an  appeal  from 
an  order  of  the  Circuit  Court  committing  appellant 
for  alleged  contempt  in  failing  to  pay  $1,690  alleged 
to  be  due  for  temporary  alimony  and  solicitor's  fees 
to  appellee  by  virtue  of ^an  order  entered  in  said  Cir- 
cuit Court  under  a  bill  filed  by  appellee.  Appellant 
was  at  the  time  of  the  filing  of  the  bill,  it  is  said,  a 
resident  and  citizen  of  the  State  of  Idaho. 

The  bill  filed  by  appellee  alleges  in  substance : 

1.  That  she  is  a  resident  of  Cook  county,  Illinois, 
and  that  she  has  been  for  more  than  one  year  immedi- 
ately preceding  the  filing  of  the  bill;  that  she  and 
David  MacKenzie  were  married  November  16,  1897, 
at  Hammond,  Indiana,  and  lived  together  as  husband 
and  wife  till  September  8,  1901 ;  that  one  child  was 
bom,  a  son  then  (1904)  six  years  of  age;  that  on 
September  8,  1901,  David  MacKenzie,  her  husband, 
wilfully  and  without  any  reasonable  cause  therefor, 
deserted  and  absented  himself  from  her  and  the  said 
child  at  Chicago,  Illinois,  leaving  her  and  the  said  child 
without  any  means  of  support  whatsoever,  and  that 
such  desertion  had  been  continuous,  wilful  and  with- 
out reasonable  cause  therefor  since  said  September 
8,  1901;  that  she  was  a  faithful  wife;  that  when  her 
husband  left  her  and  their  child  in  Chicago  on  Septem- 
ber 8,  1901,  he  gave  her  ten  cents,  suggesting  that  that 
would  be  suflScient  for  postage  until  he  would  send 
more;  that  he  never  wrote  to  her,  never  came  ba6k  to 
her  and  the  child,  nor  contributed  a  cent  toward  their 
support  after  that,  and  that  she  had  to  work  for  a 
small  salary  in  order  to  support  herself  and  child. 

It  is  further  stated  upon  information  and  belief  that 
at  the  time  he  deserted  her  and  their  said  child  ap- 
pellant had  on  deposit  with  the  American  Trust  &  Sav- 
ings Bank  of  Chicago  about  $8,000  and  with  the 
Northern  Trust  Company  of  Chicago  about  $3,000,  all 
of  which  he  drew  about  the  time  of  his  leaving ;  that  he 
has  large  interests  in  Idaho  and  other  places,  and  that 
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he  is  worth  in  the  neighborhood  of  $100,000  over  and 
above  his  liabilities. 

The  prayer  of  the  bill  is  that  appellant  may  be  sum 
moned,  may  be  enjoined,  be  required  to  answer,  etc., 
that  the  complainant  may  have  the  custody  of  the 
child,  and  that  the  defendant  may  be  compelled  to 
make  proper  and  suitable  provision  for  the  separate 
maintenance  and  support  of  complainant  and  the 
child,  and  for  general  relief  as  the  equities  of  the 
case  may  require. 

The  bill  is  verified  by  complainant,  complainant 
swearing  that  the  same  is  true,  except  as  to  the  things 
therein  stated  upon  information  and  belief,  and  thai 
as  to  such  things  she  believes  the  bill  to  be  true. 

On  the  same  day,  November  30,  1904,  and  with  her 
bill  of  complaint,  appellee  filed  her  petition  for  ne 
exeat  against  appellant,  and  he  was  taken  into  custody 
December  1,  1904.  On  the  same  day  appellant  ap- 
peared and  moved  to  quash  the  writ  of  ne  exeat.  The 
court  denied  the  motion  and  appellant  gave  bond  for 
$4,000. 

December  5,  1904,  appellant  was  ruled  to  show  cause 
why  he  should  not  pay  alimony,  and  answered  tho 
rule.  To  his  formal  answer  to  the  rule  appellant  at- 
tached affidavits.  While  the  answer  by  its  terms  lim- 
its appellant's  ai)pearance,  it  also  avers  **that  the  de- 
fendant has  a  complete  defense  to  any  and  all  the 
allegations  of  said  bill  of  complaint  and  is  living  and 
has  been  liviDg  since  August,  1901,  separate  and  apart 
from  the  complainant  and  for  good  and  sufficient 
cause  and  with  fault  on  her  part  and  without  fault 
on  his  part,  as  he  will  be  able  to  show  upon  the  trial 
of  said  cause." 

The  affidavits  of  appellant  and  of  the  other  parties 
filed  in  his  bi^half  refer  to  the  merits,  especially  on 
the  question  of  alimony.  Appellant  in  his  affidavit 
states  that  he  is  worth  not  to  exceed  $10,000  over  and 
above  his  just  debts  and  liabilities;  that  he  has  no 
fixed  income  and  has  made  no  money  since  March, 
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1904,  while  all  the  time  under  heavy  expenses,  and 
that  he  has  already  been  put  to  great  expense  and 
loss  of  time  and  money  in  hurriedly  preparing  for  the 
trial  of  the  alleged  charge  of  abandonment  preferred 
against  him  by  his  wife  in  the  Criminal  Court  of  Cook 
county,  which  was  on  the  second  day  of  December, 
1904,  dismissed,  etc. 

December  22,  1904,  the  plea  in  abatement  and  the 
motion  for  alimony  came  on  to  be  heard,  and  after  ar- 
guments it  was  ordered  that  said  defendant  answer 
the  bill  of  complaint  herein  within  twenty  days,  and 
that  the  motion  of  defendant  for  leave  to  amend  his 
said  plea  in  abatement  be  denied,  and  it  was  ordered 
that  the  defendant,  David  MacKenzie,  pay  to  the  com- 
plainant or  to  her  solicitor  for  her  the  sum  of  fifteen 
dollars  per  week,  to  begin  on  the  twenty-second  day 
of  December,  1904,  and  continue  on  Thursday  of  each 
week  thereafter  in  the  like  sum  of  fifteen  dollars  until 
the  further  order  of  the  court. 

And  it  was  further  ordered  that  the  said  defendant 
pay  to  the  complainant  or  to  her  solicitor  for  her  the 
sum  of  one  hundred  dollars  for  and  on  account  of  her 
solicitor's  fees  therein,  said  sum  to  be  paid  in  thirty 
days. 

From  the  foregoing  order  MacKenzie  did  not  ap- 
peal. 

January  12,  1905,  appellant  sought  to  avoid  the  ob- 
ligation of  his  ne  exeat  bond  by  habeas  corpus  pro- 
ceedings, first,  in  the  Circuit  Court  of  Cook  county  and 
again  in  the  United  States  Circuit  Court  for  the  North- 
ern District  of  Illinois,  from  which  by  successive  ap- 
peals he  took  the  matter  to  the  Supreme  Court  of  the 
United  States  without  success.  Meanwhile  pending 
such  appeals,  proceedings  in  the  Circuit  Court  of  Cook 
county  were  suspended  until  November  19, 1906. 

The  cause  having  been  reopened  in  the  state  court 
on  November  19th  as  aforesaid,  appellee  filed  her  afl5- 
davit  in  the  Circuit  Court  of  Cook  county  January 
15,  1907,  upon  the  filing  of  which  an  order  of  attach- 
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ment  for  appellant  was  issued  without  notice  and  he 
was  taken  into  custody  and  ruled  to  show  cause  why 
he  should  not  be  punished  for  contempt  of  court  for 
failure  to  pay  alimony  and  solicitor's  fees,  as  pro- 
vided in  the  order  of  court  of  December  22,  1904. 

The  contempt  proceeding  was  placed  upon  the  con- 
tested motion  calendar  and  pending  the  hearing  Mac- 
Kenzie was  released  upon  a  day  to  day  bond. 

On  January  17,  1907,  MacKenzie  filed  his  answer 
to  the  rule  of  January  15,  in  which  answer  he  again 
undertakes  to  limit  his  appearance  in  terms  and  de- 
nies the  jurisdiction  of  the  court,  but  goes  neverthe- 
less into  the  merits  of  the  controversy  respecting  the 
pajTnent  of  alimony.  He  says,  among  other  things, 
that  he  admitted  on  December  1,  1904,  that  he  wa« 
worth  not  to  exceed  $10,000  over  and  above  his  just 
debts  and  liabilities,  but  claims  that  since  that  time 
he  has  sustained  a  heavy  loss  in  a  recent  fire  at  Gold- 
field,  Nevada.  He  does  not  say,  however,  that  he  is 
worth  less  than  $10,000. 

Appellee  filed  two  affidavits  in  reply  to  appellant's 
answer  to  the  rule,  setting  forth,  among  other  things, 
that  appellant  has  been  able  to  employ  more  than  a 
half  dozen  lawyers  in  his  fight  against  her;  that  he 
did  not  give  or  pay  anything  to  her  or  the  child  from 
the  time  he  left  her  until  after  proceedings  were  taken 
against  him;  that  he  has  a  double  dwelling  house  at 
Goldfield,  Nevada,  which  cost  him  about  $10,000;  that 
there  is  in  two  banks  at  Goldfield,  Nevada,  as  she  is 
informed  and  believes,  about  $60,000  subject  to  the 
check  of  appellant;  that  he  has  other  money  and  proj)- 
erty ;  with  additional  allegations  to  the  same  effect. 

After  a  full  hearing  appellant  was  adjudged  Feb- 
ruary 15, 1907,  guilty  of  contempt  of  court  and  ordered 
committed  to  jail,  said  contempt,  as  the  order  recites, 
**  consisting  in  the  wilful  and  contumacious  refusal  of 
the  said  David  MacKenzie  to  pay  to  the  complainant, 
Grace  MacKenzie,  alimony  and  solicitor's  fees,  as  pro- 
vided by  the  order  of  this  court  entered  herein  on  De- 
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cember  22,  1904,  and  that  the  said  defendant,  David 
MacKenzie,  remain  so  confined  in  said  common  jail  of 
Cook  comity  for  a  period  of  five  months  from  and  after 
this  date,  or  until  he  be  discharged  according  to  law; 
provided  always  that  the  said  defendant,  David  Mac- 
Kenzie, shall  at  any  time  be  inmiediately  released 
from  said  jail  and  discharged  froin  custody  upon  his 
complying  with  the  order  of  this  court  by  paying  to 
the  complainant,  Grace  MacKenzie,  or  to  her  solicitor 
of  record,  or  the  clerk  of  this  court  for  her,  the  sum 
of  $1,690  found  by  the  court  to  be  due  her  under  the 
said  order  of  December  22,  1904. '* 

Prom  that  order  the  present  appeal  was  taken.. 

John  M.  DtJFFy,  for  appellant;  John  F.  Gbbting, 
of  counsel. 

Habbis  p.  WUiUAMs,  for  appellee. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 

Appellant  urges  as  ground  for  reversal  that  the  bill 
of  complaint  is  not  sufiicient  to  give  the  court  juris- 
diction; that  the  petition  for  ne  exeat  is  open  to  the 
same  objection;  that  under  the  separate  maintenance 
statute  the  court  has  jurisdiction  only  where  husband 
and  wife  are  both  residents  either  of  the  same  county 
or  of  different  counties  of  the  state,  and  not  where 
one  is  a  resident  of  a  diflferent  state;  that  appellant 
was  privileged  and  exempt  from  arrest  under  civil 
process  while  in  attendance  as  a  party  and  a  witness 
in  this  state  and  for  a  reasonable  time  in  coming  to 
and  returning  from  the  trial,  and  hence  the  service  of 
the  writ  of  ne  exeat  was  illegal  and  void  because 
secured,  it  is  said,  by  fraud  and  issued  without  juris- 
diction or  proper  showing ;  that  the  placita  in  this  case 
is  defective,  the  order  of  commitment  vague  and  insuflS- 
cient,  and  the  aflSdavit  for  attachment  also. 

The  objections  to  the  jurisdiction,  whether  otherwise 
meritorious  or  not,  cannot  now  be  urged,  in  view  of 
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the  fact  that  appellant  answered  the  mle  to  show  cause 
why  he  should  not  pay  alimony,  setting  forth  his  de- 
fense, in  part  at  least,  on  the  merits.  In  support  of 
his  answer,  he  filed  aflSdavits  tending  to  show  inability 
to  pay  the  alimony,  a  matter  having  no  bearing  on 
the  question  of  jurisdiction,  although  his  answer  pur- 
I)orts  to  be  made  ^' under  his  8i>ecial  and  limited  ap- 
pearance," and  to  show  "that  the  court  has  no  juris- 
diction of  the  person  of  said  defendant.'*  When  he 
thus  answered  upon  the  merits,  raising  a  disputed 
question  of  fact,  he  subjected  himself  to  the  conse- 
quences of  a  general  appearance  for  all  purposes. 
Dean  v.  Gerlach,  34  HI.  App.  233-234;  Nichols  v.  The 
People,  165  HI.  502-503;  Porter  v.  City  of  Chicago, 
176  111.  605-607;  McChesney  v.  The  People,  178  lU. 
542-548.  * '  A  special  appearance  must  be  for  the  pur- 
pose of  urging  jurisdictional  questions  only,  and  it 
must  be  confined  to  a  denial  of  jurisdiction.  An  ap- 
pearance for  any  other  purpose  than  to  question  the 
jurisdiction  of  the  court  is  general."  (Nichols  v.  The 
People,  suprck.) 

In  like  maimer,  we  are  of  opinion  that  appellant 
waived  the  objection  now  urged  to  the  bill  as  a  bill 
for  separate  maintenance  under  the  statute.  (E.  S., 
chap.  68,  sees.  22,  23.)  He  answered,  disputing  the 
claim  for  alimony  and  solicitor's  fees,  on  the  merits. 
It  is  true,  no  doubt,  that  as  a  bill  for  separate  main- 
tenance it  does  not  strictly  follow  the  phraseology  of 
the  statute  and  is  not  artistic  in  form;  but  it  is  never- 
theless, we  think,  suflScient.  While  the  biU  does  not 
in  express  terms  state  that  appellee  is,  without  her 
fault,  living  separate  and  apart  from  her  husband,  it 
does  aver  that  appellant  wilfully  and  without  reason- 
able cause  deserted  her  and  their  child  at  Chicago, 
State  of  Illinois,  leaving  them  without  means  of  sup- 
port; that  such  desertion  has  been  continuous,  and 
that  she  and  the  child  have  since  that  time  been  living 
with  appellee's  parents,  averments  which,  in  substance, 
comply  with  the  requirements  of  the  act  in  that  respect^ 
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It  is  further  urged  that  proceedings  under  the  sep- 
arate maintenance  act  are  required  to  be  instituted  '  *  in 
the  county  where  the  husband  resides/'  and  that  the 
courts  of  this  state  have  therefore  no  jurisdiction  over 
appellant,  who  does  not  reside  in  Illinois,  but  in  the 
State  of  Idaho,  as  shown  by  appellant's  answer  and 
plea  in  abatement  and  not  disputed,  and  who  did  not 
* '  remove  to  another  county  in  this  state. ' '  Section  22 
of  the  act  provides,  however,  that  complainants  under 
it  **may  have  their  remedy  in  equity,"  and  suits  in 
equity,  **if  the  defendant  is  a  non-resident,"  may  be 
commenced  **in  any  county."  (E.  S.,  chap.  22,  sec.  3.) 
If,  however,  under  the  bill  in  this  case  and  the  prayer 
for  general  relief,  appellee  would  be  entitled  to  a 
divorce,  all  room  for  question  would  be  removed  by 
sections  5  and  6  of  chapter  40,  E.  S.  There  it  is  pro- 
vided that  *'the  process,  practice  and  proceedings" 
under  the  divorce  act  **  shall  be  the  same  as  in  other 
cases  in  chancery,"  except  as  otherwise  provided.  As 
to  allowance  of  alimony  in  an  action  for  separate  main- 
tenance it  is  sufficient  to  refer  to  People  v.  Cook  County 
Circuit  Court,  169  HI.  201-213.  We  cannot  concur, 
therefore,  ih  appellant's  contention  that  as  a  non-resi- 
dent of  this  state  he  is  exempt  from  a  suit  for  separate 
maintenance  when  found  and  served  with  process 
within  the  state.  See  also  Atkins  v.  Borstler,  46  Mich. 
552. 

The  objection  that  appellant  was  wrongfully  arrested 
on  the  writ  of  ne  exeat,  in  violation  of  his  privilege 
and  exemption  as  a  witness  and  party  to  a  pending 
suit  which  he  had  come  into  the  state  to  attend,  was 
raised  by  plea  in  abatement.  The  plea  was  overruled 
by  the  Circuit  Court  and  an  order  entered  requiring 
defendant  to  pay  alimony  and  solicitor's  fees.  No 
appeal  was  prosecuted  from  that  order,  and  the  ques- 
tion of  its  propriety  is  not  before  us  on  the  present 

appeal. 

Objection  is  made  that  the  order  of  commitment  is 
vague  and  insufficient,  since  it  is  said  the  appellant 
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could  not  leave  the  jail  to  find  appellee  if  he  concludes 
to  make  payment  and  purge  himself  from  the  con- 
tempt; that  the  order  should  provide  a  release  from 
custody  by  payment  to  the  sheriff  or  jailer  or  someone 
''whom  the  alleged  contemnor  is  able  to  pay/'  We 
are  of  opinion  appellant  will  have  no  trouble  in  paying 
appellee,  if  he  concludes  to  do  so,  before  or  after  com- 
mitment to  jail. 

We  find  no  valid  objection  to  the  affidavit  of  attach- 
ment, nor  to  the  jurisdiction  of  the  court  over  the 
subject-matter  and  the  parties.  We  are  of  opinion 
that  the  order  of  the  Circuit  Court  complained  of  is 
warranted  by  the  record,  and  that  the  latter  is  free 
from  material  error.  The  order  will  therefore  be 
affirmed. 

Affirmed. 


Benjamin  J.  Rosenthal  et  al.  t.  Board  of  Edaeatlon  of 

the  City  of  Chicago. 

Oen.  No.  13,985. 

1.  Appeals  and  ebbobs — right  of  complainant  to  complain  of 
decree  entered  in  his  favor.  Notwithstanding  a  decree  may  in  some 
respects  be  satisfactory  to  a  complaining  party,  if  final  and  other- 
wise appealable,  it  may  be  made  the  subject  of  review  at  his  in- 
stance if  objection  was  made  to  it  at  the  time  of  entry. 

2.  Appeals  and  ebbobs — when  decree  not  final.  A  decree  which 
sets  aside  an  appraisement  and  enjoins  the  defendant  from  attempt- 
ing to  enforce  it  "until  the  further  order  or  decree  of  this  court 
and  which  expressly  reserves  for  future  consideration  "the  matter 
of  determining  the  fair  and  reasonable  rental  value  of  lot  thirty- 
one  for  said  ten  years/'  is  not  final  and  appealable. 

Bill  for  Injunction,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
<!Ounty;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1907.  Appeal  dlsh 
missed.    Opinion  filed  May  1,  1908. 
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Statement  by  the  Court.  This  is  a  motion  by  ap- 
pellee to  dismiss  the  appeal.  Appellants  filed  a  bill 
against  appellee  seeking  to  set  aside  an  appraisement 
claimed  to  have  been  made  under  a  lease  and  alleged 
supplemental  lease  made  by  appellee  and  set  forth  in 
the  bill  of  complaint.  It  is  not  necessary  for  the  de- 
termination of  the  present  motion  to  consider  the 
cause  upon  its  merits.  The  substantial  contentions 
made  by  the  bill  are  that  the  appraisement  was  not 
properly  and  lawfully  made,  and  that  it  is  unreason- 
able arid  unjust.  The  prayer  of  the  bill  is  *Hhat  the 
rent  due  and  payable  by  your  orators  for  said  lot  31 
for  each  and  every  one  of  the  ten  years  commenc- 
ing on  May  8,  1905,  and  ending  on  May  8,  1915,  may 
be  declared  by  decree  of  this  honorable  court  to  be 
the  sum  of  $9,900  and  no  more,  and  that  the  said 
Board  of  Education,  its  agents,  attorneys  and  serv- 
ants may  by  decree  of  this  honorable  court  be  re- 
strained from  attempting  to  collect  f rdm  your  orators 
any  greater  sum  for  rent  than  the  aforesaid  sum  of 
$9,900  per  annum  during  said  period  of  ten  years  and 
from  attempting  or  pretending  in  any  manner  to  de- 
clare your  orators'  said  leases  and  possession  of  land 
aforesaid  or  any  of  your  orators'  rights  therein,  for- 
feited, and  from  attempting  to  distrain  upon  your 
orators'  goods  and  chattels  for  any  rent  so  as  afore- 
said by  the  said  Board  of  Education  pretended  to  be 
due,"  from  selling  the  building  on  said  lot  or  interfer- 
ing with  complainants'  peaceable  possession  thereof, 
and  for 'general  relief. 

The  Circuit  Court  granted  a  preliminary  injunction. 
Subsequently  the  cause,  as  the  decree  appealed  from 
recites,  **came  on  to  be  heard  for  final  hearing  on  the 
bill  of  complaint,"  the  answer  and  replication  thereto. 
The  decree  finds  the  equities  with  the  complainants, 
that  they  are  owners  of  the  leasehold  interest  in  lot 
31  in  controversy,  that  an  appraisal  should  by  the 
terms  of  the  lease  have  been  made  within  three  months 
prior  to  May  8,  1905,  for  the  purpose  of  determining 
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the  rental  for  the  subsequent  ten  years,  that  the  ap- 
praisers failed  to  perform  their  duty  in  that  behalf 
and  made  an  illegal  appraisement  not  warranted  by 
the  leases;  that  by  an  appraisal  of  said  lot  made  in 
1895  the  rental  was  fixed  at  $9,900  per  year  from  May 
8,  1895,  to  May  8,  1905 ;  that  while  the  leases  required 
a  new  appraisement  in  1905,  none  was  lawfully  made ; 
that  paragraph  8  of  the  supplemental  lease  provided, 
in  case  of  failure  to  make  an  appraisement  accord- 
ing to  the  terms  of  the  lease  at  any  required  time,  that 
the  rent  for  the  ensuing  period  of  ten  years  *' shall  be 
the  same  as  that  paid  or  reserved  as  rent  during  the 
last  preceding  period  of  ten  years;''  that  while  com- 
plainants insist  the  rent  for  the  ten  years  beginning 
May  8,  1905,  should  be  the  same  as  for  the  preceding 
period  of  ten  years,  the  court  finds  such  contention 
unwarranted,  and  that  while  complainants  do  not  by 
specific  prayer  seek  such  relief,  that  under  the  prayer 
for  general  relief  the  court  should  decree  such  relief 
as  the  allegations  of  the  bill  and  the  evidence  will  jus- 
tify, and  should  proceed  to  ascertain  or  determine  the 
true  cash  value  of  said  lot  31,  exclusive  of  improve- 
ments, and  to  appraise  the  value  of  the  lot  or  the 
rental  value  thereof  for  the  ten  years  beginning  May 
8,  1905;  that  it  appearing  that  by  reason  of  sundry 
suits  pending  brought  by  sundry  parties  to  set  aside 
sundry  appraisals  under  similar  leases  from  the  de- 
fendant, **that  it  is  of  great  public  importance  and  to 
the  best  interests  of  all  parties  to  be  affected  thereby 
that  a  final  and  appealable  decree  be  now  ^entered 
herein  so  that  the  proper  construction  and  interpreta- 
tion of  said  leases  may  be  finally  determined,"  it  is 
therefore  ordered: 

(a)  That  the  appraisal  of  lot  31  in  controversy 
be  set  aside,  that  the  defendant  be  enjoined  from  at- 
tempting to  enforce  it  and  from  collecting  ''any  sum 
of  money  for  rent  of  lot  31  for  the  period  from  May 
8,  1905,  to  May  8,  3915,  in  excess  of  $9,900  per  year 
until  the  further  order  or  decree  of  this  court'* 
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(b)  That  the  rental  to  be  paid  by  complainants 
for  said  lot  31  for  the  ten  years  from  May  8,  1905, 
until  May  8,  1915,  is  not  fixed  by  paragraph  eighth 
of  the  supplemental  lease  in  question  and  that  the  de- 
termination of  the  fair  and  reasonable  rental  value  of 
said  lot  f^r  said  period  of  ten  years  **be  reserved  for 
the  further  consideration  of  this  court  until  after  the 
final  disposition  of  the  appeal  hereinafter  allowed." 

(c)  That  the  costs  be  paid  by  defendant  and  that 
an  appeal  is  granted  to  the  complainant  upon  filing 
bond  and  certificate  of  evidence  in  thirty  days. 

Donald  L.  Mobbhij  and  Mayeb,  Meteb  &  Austbian, 
for  appeUants. 

Frakk  Hamlin  and  Angus  E.  Shannon,  for  ap- 
pellee, 

Mb.  Justice  Pbeeman  delivered  the  opinion  of  the 
court. 

Appellee  moves  to  dismiss  the  appeal  and  assigns 
as  grounds  for  the  motion,  first,  that  the  decree  of  the 
Circuit  Court  appealed  from  is  not  a  final  decree; 
second,  that  the  statutes  provide  for  appeal  only  from 
final  and  not  from  interlocutory  decrees;  and  third, 
that  the  decree  was  entered  upon  the  motion  and  at  the 
request  of  appellants.  The  last  of  these  alleged  grounds 
may  be  disregarded.  The  decree  as  entered  is  not 
such  as  the  appellants  prayed  for  and  was  objected 
to,  although  in  some  respects  apparently  not  unsatis- 
factory to  them.  No  reason  appears  why  they  could 
not  appeal  from  a  decree  entered  over  their  objections 
if  such  decree  i?  final  and  appealable. 

We  are  of  opinion,  however,  that  this  is  not  a  final 
decree  and  that  we  are  without  jurisdiction  to  enter- 
tain the  appeal.  As  appears  from  the  preceding  state- 
ment the  decree  sets  aside  the  appraisement  in  contro- 
versy fixing  the  value  of  lot  31,  enjoins  the  defendant 
from  attempting  to  enforce  it  and  from  attempting  to 
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collect  in  any  way  from  complainants  any  sum  of  money 
for  rent  of  said  lot  31  for  the  ten  years  succeed- 
ing May  8,  1905,  **  until  the  further  order  or  decree  of 
this  court/*  It  is  apparent  from  language  of  the  de- 
cree that  it  was  intended  to  be  ''final  and  appeal- 
able;" but  we  cannot  concur  in  the  contention  thc..t  a 
decree  which  by  its  terms  remains  in  force  only  until 
the  further  order  of  the  court  which  enters  it,  which 
leaves  it  open  for  that  court  to  change  it  at  any  time 
and  which  expressly  reserves  for  further  considera- 
tion ''the  matter  of  determining  the  fair  and  reason- 
able rental  value  of  lot  31  for  said  ten  years,'*  is  a 
final  decree.  The  matters  thus  held  subject  to  "further 
order  of  decree'*  of  the  court  and  reserved  for  fur- 
ther consideration  embrace  substantial  matters  of 
controversy.  It  was  said  in  Farson  v.  Gorham,  117 
111.  137-140,  "the  order  that  has  been  entered  may  be 
vacated  by  the  Circuit  Court  in  a  final  decree  and 
hence  no  necessity  exists  for  reviewing  that  order 
until  the  .final  decree  is  rendered  in  the  cause.  *  *  While 
substantial  questions  raised  by  the  bill  and  in  part 
covered  by  the  decree  appealed  from  are  still  open 
for  further  disposition  by  the  Circuit  Court  that  de- 
cree must  be  regarded  as  interlocutory.  As  said  in 
Schofield  V.  Thomas,  226  111.  631:  "This  court  will 
not  determine  a  case  by  piecemeal.**  Whether  the 
Circuit  Court  erroneously  set  aside  the  appraisement, 
found  that  the  leases  themselves  do  not  fix  the  rental 
value  for  the  ten  years  succeeding  May  8,  1905,  and 
reserved  the  matter  of  fixing  said  rental  value  until 
after  the  final  disposition  of  the  appeal,  will  not  be 
considered  by  an  appellate  tribunal  "until  the  case 
has  finally  been  determined  below  and  the  whole  rec- 
ord is  properly  presented  for  review.'*  The  statute 
provides  (chap.  110,  sec.  68)  that-  appeals  and  writs 
of  error  "may  be  taken  from  all  final  judgments,  or- 
ders and  decrees"  except  as  specially  provided.  A 
judgment  or  decree  is  only  final  when  it  terminates 
the  litigation  between  the  parties  on  the  merits  of  the 
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case,  SO  that  when  affirmed  the  court  below  has  only 
to  execute  the  judgment  or  decree  it  has  already  en- 
tered. C.  &  N.  W.  By.  Co.  V.  City  of  Chicago,  148  111. 
141-153,  The  decree  under  consideration  is  not  of 
that  character.  The  court  has  reserved  and  left  unde- 
cided an  ultimate  question  in  controversy,  viz.,  the 
amount  of  rent  to  be  paid.  What  is  said  in  Brodhead 
v.  Minges,  198  111.  513  is,  we  think,  in  point.  In  Gray 
V.  Ames,  220  III.  251-254,  a  final  decree  is  defined  to 
be  *'one  which  fully  decides  and  finally  disposes  of 
the  entire  merits  of  the  case.*' 

It  is  contended  in  behalf  of  appellants  that  the  de- 
cree under  consideration  is  final  and  appealable  be- 
cause, as  is  claimed,  it  sets  aside  an  award,  fixes  the 
ultimate  rights  of  the  parties  under  their  contract,  de- 
termines the  merits  of  the  case  and  awards  costs 
against  the  defendant.  It  is  true  the  decree  purports 
to  set  aside  the  alleged  appraisement  but  it  leaves  the 
parties  suspended  thereafter,  the  defendant  enjoined 
from  collecting  more  than  a  certain  sum  as  rental 
which  is  subject  to  the  further  order  of  court  and  the 
complainants  protected  to  that  extent  by  an  injunc- 
tion likewise  subject  to  such  further  order,  while  the 
whole  matter  of  determining  the  rental  to  be  paid 
during  the  ten  years  in  question,  the  ultimate  sub- 
ject matter,  as  we  have  said,  of  the  whole  contention, 
is  expressly  reserved  for  consideration  until  after  the 
final  disposition  of  the  appeal.  This  is  to  bring  the 
case  up  by  piecemeal.  Appellants'  counsel  refer  us  to 
Crouch  v.  First  National  Bank,  47  111.  App.  574-575, 
in  support  of  their  contention  that  the  present  appeal 
should  be  entertained  as  an  exception  to  the  general 
rule  that  an  appeal  will  not  lie  until  the  cause  has 
been  finally  disposed  of  in  the  Circuit  Court;  and  to 
Loughlin  v.  XJ.  S.  School  Furniture  Co.,  118  111.  App. 
36-40.  In  the  case  last  cited,  it  was  said  that  ''under 
the  particular  circumstances''  of  that  case  it  would 
**be  a  great  hardship  upon  appellant  if  not  a  denial  of 
justice  to  him  to  dismiss  the  appeal,"  and  that  ''in 
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all  essential  particulars  this  is  a  final  decree/'  No 
such  exigency  is  shown  to  exist  in  the  case  at  bar,  and 
we  are  unable  to  discover  any  sound  reason  for  re- 
garding it  as  within  any  exception  to  the  general  rule 
imposed  by*  statute  that  appeals  lie  only  from  **  final 
judgments,  orders  and  decrees/'  See  Brodhead  v. 
Minges,  198  111.  513-517.  (R.  S.,  chap.  110,  sec.  68.) 
It  is  true,  as  said  in  Allison  v.  Drake,  145  HI.  500-510, 
that  *'a  final  decree  is  not  necessarily  the  last  order 
in  the  case,''  but  it  is  also  true  as  further  said  in  the 
same  cause  that  ''when  it  finally  fixes  the  rights  of 
the  parties,  it  is  final  and  may  be  reviewed  on  appeal 
or  writ  of  error."  Counsel  argue  that  '4f  it  shall 
be  decided  that  the  rent  is  determined  and  fixed  by  the 
terms  of  the  lease  and  that  the  court  has  no  right  to 
substitute  its  own  award  for  that  of  the  appraisers, 
then  there  can  be  no  question  about  the  finality  of  the 
decree."  Whether  so  or  not,  it  is  equally  clear  that 
if  not  so  decided  the  decree  would  not  be  final. 
For  reasons  indicated  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


Bridget  Eehoe^  Appellee,  y.  Marshall  Field  &  Company, 

Appellant. 

Oen.  No.  13,916. 

1.  Employes  and  employe — test  of  determining  existence  of  relor 
tion  of.  The  real  tests  of  determining  the  existence  of  the  relation 
of  employer  and  employe  are,  to  whose  orders  was  the  employe 
subject  and  where  did  the  power  to  discbarge  repose. 

2.  Respondeat  slplrior — when  doctrine  of  applies;  v>hen  noU 
The  responsibility  of  a  master  for  the  tortious  act  of  his  servant 
arises,  grows  out  of,  is  measured  by  and  begins  and  ends  with  his 
control  over  them.  The  negligent  or  wilful  misconduct  of  the 
servant  must  not  only  be  shown,  but  equally  so  that  the  act  was 
within  the  scope  of  employment,  before  liability  of  the  master  is 
established. 

3.  Agency — who  not  authorized  to  maize  arrest  upon  behalf  of 
principal.    Doing  general  detective  work  does  not  impart  authority 
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to  arrest  persons  diarged  or  suspected  of  committing  criminal  acts 
or  to  assault  them. 

Bakeb,  p.  J.,  dissenting. 

Trespass  on  the  case.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Richabd  W.  Clitfobd,  Judge,  presiding.  Heard 
In  the  Branch  Appellate  Court  at  the  October  term,  1907.  Reversed 
with  finding  of  facts.    Opinion  filed  May  1,  1908. 

Statement  hj  the  Court.  The  original  declaration 
contains  three  counts,  two  for  false  imprisonment  and 
assault,  and  one  for  slander.  The  first  count  alleges 
that  the  defendant,  appellant,  on  October  28, 1901,  ma- 
liciously and  wantonly,  with  force  and  arms,  assaulted 
the  plaintiflf,  appellee,  and  then  arid  there  seized  and  laid 
hold  of  the  plaintiflf,  and  with  great  force  and  violence 
pulled  and  dragged  her  about,  and  searched  the  person 
and  removed  the  clothing  and  property  of  the  plaintiflf, 
and  accused  the  plaintiflf  of  the  crime  of  larceny ;  and 
forced  her  to  go  along  divers  public  aisles,  passage- 
ways and  streets  into  a  room,  and  there  imprisoned 
the  plaintiff  and  detained  her,  without  any  reasonable 
or  probable  cause,  for  the  space  of  one  hour,  all  of 
which  was  against  the  will  of  the  plaintiff. 

The  second  count  alleges  that  on  October  28,  1901, 
the  defendant  maliciously  and  wantonly  arrested  the 
plaintiff,  and  then  and  there  beat  and  bruised  and  ill- 
treated  her,  and  then  and  there  imprisoned  her  and 
kept  and  detained  her  in  prison,  without  any  reason- 
able or  probable  cause  whatsoever,  for  a  long  time, 
to  wit :  for  the  space  of  one  hour. 

The  third  count  sets  up  various  alleged  slanders. 

To  this  declaration  the  defendant  pleaded  the  gen- 
eral issue. 

On  May  28, 1903,  by  leave  of  court,  the  plaintiff  filed 
five  additional  counts  to  her  declaration.  The  first 
additional  count  is  the  same,  in  substance,  as  the  first 
original  count.  The  second  additional  count  alleges 
that  the  defendant  made  another  assault  upon  the 
plaintiff,  and  hit,  bruised  and  ill-treated  her  and  kept 
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arid  detained  her  in  prison  without  any  reasonable  or 
probable  cause  for  the  space  of  one  hour. 

The  third  additional  count  alleges  an  assault  upon 
the  plaintiff  by  the  defendant. 

The  fourth  and  fifth  additional  counts  allege  various 
slanders. 

To  these  additional  counts  the  defendant  pleaded 
the  general  issue.  And  to  the  fourth  and  fifth  addi- 
tional counts  the  defendant  also  pleaded  the  Statute 
of  Limitations. 

The  plaintiff  demurred  to  the  plea  of  the  Statute 
of  Limitations.  The  demurrer  was  overruled  by  the 
court  and  plaintiff  elected  to  stand  by  her  demurrer. 

On  the  trial  the  jury  returned  a  verdict  finding  the 
defendant  guilty,  and  assessing  plaintiff's  damages  at 
$5,000.  The  court  overruled  defendant's  motions  for 
a  new  trial  and  in  arrest  of  judgment,  and  entered 
judgment  on  the  verdict. 

The  evidence  tends  to  show  that  the  plaintiff,  Bridget 
Kehoe,  left  her  home  in  Chicago  on  October  28,  1901, 
and  went  to  the  store  of  appellant,  Marshall  Field  & 
Company,  on  State  street  in  Chicago.  She  wore  two 
capes,  one  a  light  silk  cape,  and  the  other  a  mackintosh 
cape  which  came  down  to  her  hips.  She  arrived  at 
the  store  at  about  one  o'clock  in  the  afternoon  and 
proceeded  to  the  lace  department  in  the  basement. 
She  there  examined  a  piece  of  lace.  She  testified  that 
her  sight  was  dim  and  she  could  not  see  very  well, 
that  she  put  her  hand  under  her  cape  to  procure  her 
spectacles,  and  put  her  spectacles  on  and  examined 
the  lace.  She  then  put  the  lace  down  and  left  the 
counter.  She  then  went  about  the  store  a  little,  and 
took  an  elevator  to  the  rest  room  on  the  second  floor. 
While  there  she  went  into  the  ladies'  toilet  room. 
When  she  came  out  of  the  rest  room  she  took  an  ele- 
vator to  the  first  floor,  went  out  of  the  store  on  Wash- 
ington street  and  proceeded  west  on  that  street. 
When  she  reached  a  point  about  half  a  block  from  the 
store  on  the  north  side  of  Washington  street,  Coch- 
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rane,  a  private  detective  employed  by  the  McGuire  & 
White  Detective  Agency,  and  stationed  by  that  agency 
at  the  store  of  appellant  to  do  detective  work,  stepped 
up  to  her  and  asked  her  to  give  him  the  lace  which  she 
had,  or  return  to  the  store  and  pay  for  it. 

Appellee  thereupon  threw  up  her  hands  and  cried 
out:  '^He  is  trying  to  rob  me,^'  and  appealed  to  the 
crowd  to  assist  her.  A  letter-carrier  came  up  imme- 
diately and  appellee  appealed  to  him.  He  smnmoned 
McCarthy,  a  policeman,  who  stepped  between  appellee 
and  Cochrane,  and  demanded  of  the  latter  who  he  was 
and  what  he  was  doing.  Whereupon  a  conversation 
occurred  between  appellee,  Cochrane  and  the  police- 
man. The  result  of  the  conversation  was  that  appel- 
lee agreed  to  return  to  the  store,  if  the  policeman 
would  go  with  her.  This  the  policeman  agreed  to  do, 
and  she  returned  to  the  store  with  the  policeman, 
Cochrane  walking  in  advance  of  them. 

When  they  arrived  at  the  store  of  appellant,  they 
went  to  a  small  room  on  the  first  floor  and  appellee 
demanded  to  be  searched.  Cochrane  procured  a  maid 
from  the  ladies'  waiting-room.  Miss  McNeil,  who  went 
to  the  room  and  appellee  demanded  of  her  that  she  be 
searched.  Miss  McNeil,  now  Mrs.  Hartwig,  closed  the 
door  of  the  room  and  searched  appellee.  This  occu- 
pied five  or  six  minutes.  Mrs.  Hartwig  found  no  lace 
on  appellee  and  left  the  room,  and  the  policeman,  who 
had  remained  in  the  store  up  to  this  time,  went  away. 
Appellee  left  the  store  shortly  thereafter  and  went  to 
see  her  son,  who  was  employed  about  a  block  from  the 
store.  She  then  proceeded  with  her  son  to  consult  a 
lawyer,  and  later  went  to  her  home.  This  action  for 
damages  followed. 

Benson  Landon,  for  appellant ;  Wiluam  S.  Forrest, 
of  counsel. 

Thomas  E.  Eooney,  Ferdinand  Goss  and  Charles  S. 
McNett,  for  appellee. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

It  is  urged  as  a  ground  of  reversal  of  the  judgment 
that  appellant  did  not  bear  such  relationship  to  Coch- 
rane,  the  detective,  as  makes  it  responsible  for  any  of 
his  acts,  under  the  doctrine  of  respondeat  superior. 

The  only  direct  testimony  in  the  case  as  to  the  re- 
lationship of  Cochrane  to  appellant  and  his  authority 
from  appellant  is  that  of  Cochrane.  His  testimony 
shows  that  he  was  employed  and  paid  by  the  McGuire 
&  White  Detective  Agency,  and  not  by  appellant,  and 
that  his  duties  were  *'to  do  general  detective  work." 
He  received  his  instructions  as  to  his  duties  in  the 
store  of  appellant  from  McGuire  of  the  detective 
agency,  to  whom  he  reported.  He  never  received  any 
salary  or  wages  from  appellant  or  any  of  its  oflScers, 
nor  did  he  at  any  time  receive  any  (j^rections  or  in- 
structions from  appellant. 

Neither  party  to  this  action  offered  any  evidence  on 
the  trial  of  the  contract  between  appellant  and  the 
McGuire  &  White  Detective  Agency.  The  court  is  left 
to  the  inferences  which  may  properly  be  drawn  from 
the  testimony  of  Cochrane  and  the  facts  in  evidence 
to  determine  whether  Cochrane  was  subject  to  appel- 
lant's orders  and  control,  and  was  liable  to  be  dis- 
charged by  it  for  disobedience  of  orders  or  miscon- 
duct. These  are  the  real  tests,  according  to  the  author- 
ities, by  which  to  determine  wliether  Cochrane  was  act- 
ing as  the  servant  of  appellant.  Wood  on  Master  and 
Servant,  sees.  281,  317;  Wadsworth  Rowland  Co.  v. 
Foster,  50  III.  App.  513,  affirmed  in  168  111.  514. 

In  Pioneer  Construction  Co.  v.  Hansen,  176  HI.  100, 
it  is  said,  at  page  108:  ''He  is  the  master  who  has 
the  choice,  control  and  direction  of  the  servants:  The 
master  remains  liable  to  strangers  for  the  negligence 
of  his  servants,  unless  he  abandons  their  control  to 
the  hirer.  Control  of  servants  does  not  exist  unless 
the  hirer  has  the  right  to  discharge  them  and  employ 
others  in  their  places.  The  doctrine  of  respondeat 
superior  is  applicable  where  the  person  sought  to  be 
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charged  has  the  right  to  control  the  action  of  the  per- 
son committing  the  injury.  It  follows  that  the  right 
to  control  the  negligent  servant  is  the  test  by  which 
it  is  to  be  determined  whether  the  relation  of  master 
and  servant  exists ;  and,  inasmuch  as  the  right  to  con- 
trol involves  the  power  to  discharge,  the  relation  of 
master  and  servant  will  not  exist  unless  the  power  to 
discharge  exists.  (Shearman  &  Eedfield  on  Kegli- 
gence,  p.  892,  sec.  12 ;  Erie  v.  Caulkins,  85  Pa.  St.  247.) " 
See  also  Condon  v.  Schoenfield,  214  111.  226. 

*  *  The  responsibility  of  a  master  for  the  tortious  acts 
of  his  servants  arises,  grows  out  of,  is  measured  by 
and  begins  and  ends  with  his  control  over  them.  (Mc- 
Guire  v.  Grant,  25  N.  J.  L.  356.) "  Crudup  v.  Schrei- 
ner,  98  111.  App.  337,  340.  As  said  in  Penny  v.  N.  Y. 
Cent.  E.  R.  Co.,  53  N.  Y.  Supp.  1043,  10i5:  ^^The  neg- 
ligent or  wilful  misconduct  of  the  servant  must  not 
only  be  shown,  but  equally  so  that  the  act  was  within 
the  scope  of  employment,  before  liability  of  the  master 
is  established. ' ' 

Applying  these  tests  to  the  proof  in  this  case,  we 
think  liability  is  not  established.  We  cannot  infer 
from  the  testimony  of  Cochrane  that  he  was  employed 
by  appellant  or  that  he  was  controlled  and  directed 
by  it.  We  find  no  ground  for  inference  in  the  evidence 
that  the  McGuire  &  White  Agency  had  abandoned  the 
control  of  Cochrane  to  appellant,  or  that  appellant  had 
any  power  to  discharge  him.  We  are  compelled  to 
hold,  therefore,  that  the  evidence  fails  to  establish  the 
relation  of  master  and  servant  between  appellant  and 
Cochrane,  and  that  the  former  is  not  liable  for  the 
latter 's  act. 

But  if  Cochrane  was  in  some  sense  the  servant  of 
appellant  so  that  the  doctrine  of  respondeat  superior 
is  applicable,  we  find  no  basis  in  the  evidence  for  the 
inference  that  his  acts,  as  testified  to  by  appellee,  were 
within  the  scope  of  his  employment.  What  Cochrane 
did  is  not  evidence  that  he  was  authorized  to  do  it  by 
appellant.    His  testimony  to  the  effect  that  he  was 
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directed  *^to  do  general  detective  work"  does  not  prove 
that  he  was  authorized  to  assault  appellee  in  the  man- 
ner and  with  the  force  described  by  her.  Doing  gen- 
eral detective  work  does  not  impart  authority  to  arrest 
persons  charged  or  suspected  of  committing  criminal 
acts,  or  to  assault  them.  Penny  v.  N.  T.  Cent.  E.  E. 
Co.,  supra.  *'The  doctrine  of  respondeat  superior  ap- 
plies only  to  acts  performed  by  an  agent  within  the 
scope  of  his  employment.*'  Pinkerton  v.  Gilbert,  22 
lU.  App.  568. 

Appellant's  contention  on  the  evidence  in  the  case 
is  that  the  verdict  is  supported  only  by  the  testimony 
of  the  plaintiff,  and  that  she  is  contradicted  by  several 
witnesses  in  essential  particulars;  and  there  being  no 
elements  of  probability  to  turn  the  scale  in  favor  of 
appellee,  the  verdict  is  against  the  weight  of  the  evi- 
dence, and  should  be  set  aside. 

It  appears  from  the  evidence  that  Cochrane  and 
Clausen,  the  latter  being  at  that  time  in  the  employ  of 
appellant  as  a  sales  clerk,  but  at  the  time  of  the  trial 
was  in  no  way  connected  with  appellant,  each  acting  in- 
dependently of  the  other,  observed  the  movements  of  ap- 
pellee at  the  lace  counter.  They  saw  her  take  a  piece 
of  lace  off  the  counter  and  conceal  it  under  her  cape 
and  walk  away,  and  that  they  followed  her  to  the  rest 
room  on  the  second  floor.  When  she  came  out  of  the 
rest  room  they  followed  her  to  the  street.  When  ap- 
pellee was  about  midway  between  State  and  Dearborn 
streets,  on  the  north  side  of  Washington  street,  Coch- 
rane accosted  her.  At  this  point  there  is  a  radical 
conflict  in  the  evidence  as  to  what  occurred.  Appellee 
testified  that  Cochrane  grabbed  her  on  the  shoulder  in 
such  a  way  as  to  inflict  serious  injury  thereto,  and 
demanded  that  she  go  with  him  to  appellant's  store; 
that  he  pounded  her  on  the  breast  with  his  fingers,  in 
the  presence  of  the  policeman;  that  she  returned  with 
a  policeman  and  Cochrane  to  appellant's  store  and 
was  there  searched  and  then  permitted  to  go. 

We  are  of  opinion,  however,  from  a  consideration 
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of  the  evidence,  that  appellee  was  not  assaulted  on  the 
street,  and  that  she  was  not  arrested  at  any  time,  as 
testified  by  her ;  that  she  returned  to  appellant's  store 
willingly,  either  at  her  own  suggestion  or  at  the  sug- 
gestion of  the  policeman  who  at  her  request  agreed  to 
accompany  her,  and  that  upon  this  arrangement  be- 
tween her  and  the  policeman,  appellee  went  back  to  the 
store  for  the  purpose  of  being  searched,  in  order  to 
clear  herself  of  any  suspicion  that  she  had  the  lace, 
and  that  the  search  that  took  place  at  the  store  was 
made  pursuant  to  such  agreement. 

The  testimony  of  appellee  is  in  some  respects  im- 
probable and  unreasonable.  As  given  on  the  trial  be- 
fore us  it  differs  in  essential  particulars  from  her  tes- 
timony on  a  former  trial,  and  it  is  contradicted  in 
essential  particulars  by  the  other  witnesses,  who  ap- 
pear to  be  disinterested,  and  who  give  more  reason- 
able accounts  of  what  actually  transpired.  We  think 
the  verdict  and  judgment  should  be  reversed,  as  against 
the  decisive  weight  of  the  evidence. 

The  judgment  is  reversed,  with  a  finding  of  fact. 

Reversed,  with  finding  of  fact. 

Mr.  Presiding  Justice  Bakeb  dissenting. 


Martin  Emerlch  Outfitting  Company  y.  Slegel,  Cooper 

&  Company. 

Oen.  No.  13,928. 

1.  LiANDix>BD  AND  TENANT — When  cofitroct  does  not  create  relation 
of.  Held,  that  the  contract  Involved  in  this  case,  did  not  create  the 
relation  of  landlord  and  tenant  between  the  parties,  but  was  a 
mere  agreement  creating  a  business  arrangement  for  the  benefit 
of  both  parties. 

2.  Contracts — when  termination  results  from  change  of  condi" 
fiofM.  Held,  that  the  contract  in  this  case,  which  provided  for 
the  conduct  by  one  party  of  a  furniture  business  in  a  part  of  the 
space  occupied  at  the  time  by  the  other  in  conducting  a  department 
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store,  did  not  contemplate  its  continuance  in  the  event  of  the 
voluntary  change  of  location  by  the  owner  of  such  department  store 
or  by  the  destruction  of  the  space  provided  for  by  the  contract  and 
that  such  contract  was  terminated  by  the  destruction  by  fire  of 
such  space  without  the  fault  or  negligence  of  such  owner. 

Assumpsit.  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
RiCHABD  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1907.  Afllrmed.  Opinion  filed 
May  1,  1908. 

Statement  by  the  Conrt.  This  writ  of  error  is 
prosecuted  to  reverse  a  judgment  entered  in  the  Cir- 
cuit Court  in  favor  of  Siegel,  Cooper  &  Company,  de- 
fendant in  error,  defendant  bqlow  (hereinafter  called 
defendant),  and  against  the  Martin  IJmerich  Outfitting 
Company,  plaintiff  in  error  and  plaintiff  below  (here- 
inafter called  plaintiff ),  on  a  directed  verdict  entered  at 
the  close  of  the  evidence  for  the  plaintiff. 

The  action  was  assumpsit  to  recover  damages  for 
breach  of  a  written  contract.  The  contract  sued  on  is 
set  out  in  the  first  count  of  the  declaration,  in  words 
and  figures  following,  to  wit: 

* '  Memorandum  of  agreement  entered  into  this  twelfth 
day  of  July,  1890,  by  and  between  Siegel,  Cooper  & 
Co.,  a  corporation,  party  of  the  first  part,  and  the  Mar- 
tin Emerich  Outfitting  Co.,  a  corporation,  party  of  the 
second  part. 

Whereas,  said  Martin  Emerich  Outfitting  Co.  is  de- 
sirous of  offering  for  sale  in  the  premises  of  party  of 
the  first  part  in  the  following  described  space,  viz.,  the 
entire  third  floor  of  the  buildings  known  as  211,  213 
and  215  State  street,  and  the  south  25  feet  front  of 
the  third  floor  of  the  main  building,  comer  State  and 
Adams  Sts.,  being  25x80  feet  more  or  less,  a  full  line 
of  furniture,  mattresses,  springs  and  all  articles  strictly 
appertaining  to  such  a  business,  and  said  party  of  the 
first  part  is  willing  to  grant  the  use  of  said  space  to 
said  party  of  the  second  part  on  certain  terms  and 
conditions.  Now,  it  is  hereby  stipulated  and  agreed 
by  and  between  said  parties  that  the  terms,  conditions, 
stipulations  and  agreements  between  them  for  the  pur- 
pose aforesaid  shall  be  as  follows: 
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Said  party  of  the  first  part  agrees  to  set  apart  for 
the  use  of  said  party  of  the  second  part  the  space  here- 
inabove mentioned,  viz.,  the  entire  third  floor  of  the 
buildings  known  as  211,  213  and  215  State  St.,  and  a 
space  not  exceeding  25x80  feet  on  the  third  floor  of 
the  main  building  on  the  southeast  corner  of  State  and 
Adams  Sts.,  Chicago,  Illinois,  for  the  sale,  by  the  said 
party  of  the  second  part,  of  furniture,  mattresses, 
springs,  and  such  articles  strictly  appertaining  to  such 
furniture  business,  but  not  to  include  draperies,  mir- 
rors, pictures  or  picture-frames,  brackets,  statuary, 
lamps  or  any  article  now  carried  in  our  upholstery, 
carpet,  picture,  frame,  crockery  or  house  furnishing 
departments.  And  said  party  of  the  second  part 
agrees  to  use  said  space  for  said  purpose  aforesaid; 
to  keep  said  space  in  like  clean  and  in  good  condition 
as  other  parts  of  the  buildings  at  all  times  during  the 
life  of  this  agreement ;  to  carry  at  all  times  a  first-class 
stock  of  furniture,  and  to  sell  same  for  cash,  and  at  as 
low  a  price  as  same  quality  will  be  sold  by  any  other 
merchant  or  dealer  in  the  same  line  within  a  radius 
of  two  miles,  but  said  second  party  shall  not,  at  any 
time,  be  compelled  to  sell  any  article  below  cost  price ; 
to  conduct  their  business  in  a  business-like  manner; 
employ  such  help  only  and  continue  such  in  their  em- 
ploy as  may  be  satisfactory  to  said  party  of  the  first 
part,  which  such  help  must  comply  with,  conform  and 
be  subject  to  the  rules  and  regulations  governing  the 
general  employes  of  said  party  of  the  first  part ;  dis- 
charge for  cause  at  request  of  said  party  of  the  first 
part,  any  help  or  employee  who  may  be  obnoxious  or 
distasteful  to  said  party  of  the  first  part,  or  who  may 
be  guilty  of  any  infraction  or  violation  of  its  rules  and 
regulations;  enter  into  no  contracts  or  incur  any  lia- 
bilities of  any  kind  in  the  name  of  the  party  of  the 
first  part;  not  to  erect  or  put  up  any  signs  or  make 
any  display  that  may  be  obnoxious  or  distasteful  to 
said  party  of  the  first  part;  report  at  the  office  of  the 
party  of  the  first  part  each  and  every  business  day  the 
gross  daily  sales  made  in  said  department;  to  keep  a 
book  or  books  in  which  all  the  transactions  of  the  said 
furniture  department  shall  be  kept,  which  said  books 
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shall  always  be  open  to  inspection  of  said  party  of  the 
first  part;  to  bear  and  pay  for  all  costs,  charges  and 
expenses  of  every  kind,  name  or  nature  caused  or 
created  by  said  furniture  department;  to  furnish  a 
cashier  who  will  receive  all  moneys  for  sales  made  in 
said  furniture  department,  which  such  moneys  are  to 
be  turned  over  to  said  party  of  the  first  part  at  the 
close  of  each  and  every  business  day.  A  settlement 
between  the  parties  of  the  first  and  second  part  shall 
be  made  on  each  Tuesday  of  each  and  every  week,  at 
which  time  the  party  of  the  first  part  shall  turn  over 
to  the  party  of  the  second  part  all  moneys  received 
from  the  sales  of  said  furniture  department  during 
the  preceding  week,  less  deductions  for  exchanges,  re- 
funds and  all  expenses  due  from  the  department  at 
the  time  of  settlement,  at  which  time  a  statement  of 
such  receipts,  refunds  and  expenses  shall  be  rendered ; 
said  party  of  the  second  part  further  agrees  at  his 
expense  to  furnish  such  wagons  and  horses  as  are 
needed  in  the  delivery  and  handling  of  the  goods  sold 
in  said  furniture  department;  such  wagons  to  be  of 
uniform  color  and  bear  the  name  of  Siegel,  Cooper  & 
Co.  Furniture  Department  in  like  lettering  as  now 
used  on  all  the  delivery  wagons  of  the  said  party  of 
the  first  part;  to  deliver  promptly  and  free  of  charge 
within  the  city  limits  all  furniture  sold  in  the  depart- 
ment ;  to  advertise  the  department  in  the  daily  papers 
under  and  over  the  name  of  Siegel,  Cooper  &  Co.,  to 
the  extent  of  not  less  than  five  thousand  dollars  during 
the  first  year  of  this  agreement,  and  a  like  amount  or 
more  during  each  year  thereafter,  during  the  life  of 
this  agreement.  All  advertisements  to  be  submitted 
to,  and  be  approved  by  the  party  of  the  first  part  be- 
fore being  published  in  the  newspapers,  said  adver- 
tising to  be  paid  with  advertising  bills  of  said  party 
of  the  first  part  and  charged  to  said  party  of  the 
second  part,  at  same  rate  as  paid  by  said  party  of  the 
first  part;  to  pay  said  Siegel,  Cooper  &  Co.  for  the 
use  of  said  space  during  the  continuance  of  this  agree- 
ment on  the  first  day  of  each  and  every  month,  be- 
ginning with  September  1st,  3890,  the  sum  of  $500 
per  month ;  should  the  gross  sales  in  the  said  furniture 
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department  after  1891  for  any  year  beginning  with 
September  1,  1891,  exceed  in  amount  the  sum  of  $75,- 
000  during  any  year,  then  it  is  mutually  stipulated 
and  agreed  that  the  party  of  the  second  part  shall 
pay  over  to  said  party  of  the  first  part,  in  addition  to 
the  monthly  rental  hereinbefore  stipulated  to  be  paid 
for  said  year,  5  per  cent,  of  the  amount  of  sales  in 
excess  over  the  amount  of  seventy-five  thousand  dol- 
lars ($75,000)  sales,  which  said  percentage  shall  be 
paid  to  said  party  of  the  first  part  at  the  end  of  such 
fiscal  year.  Said  party  of  the  second  part  further 
agrees  to  purchase  from  the  party  of  the  first  part  all 
the  furniture  and  all  articles  appertaining  to  the  fur- 
niture department  now  in  the  premises  of  the  said 
party  of  the  first  part,  at  such  prices  as  may  be  mu- 
tually agreed  upon.  It  is  mutually  stipulated  and 
agreed  that  in  no  event '  or  contingency  sliall  a  cus- 
tomer be  referred  to  some  other  place  of  business  in 
which  said  party  of  the  second  part  is  in  any  manner 
interested;  to  procure  any  article  not  on  hand  or  in 
stock  or  suitable  to  said  customer.  In  case  the  article 
sought  for  by  the  customer  is  not  on  hand  in  the 
premises,  such  article  shall,  if  possible,  be  procured 
for  said  purchaser;  but  should  said  article  be  carried 
in  stock  at  any  other  store  or  place  of  business  of 
said  party  of  the  second  part  or  in  which  he  is  in- 
terested in  any  manner,  and  a  sale  effected,  said  sale 
shall  be  credited  to  the  furniture  department  in  the 
premises  of  the  party  of  the  first  part.  It  is  further- 
more stipulated  and  agreed  that  in  case  of  death,  or 
dissolution  of  the  said  party  of  the  second  part,  said 
party  of  the  first  part  shall  have  the  right  and  power 
to  cancel  this  agreement  at  its  option  on  giving  30 
days  notice  to  the  legal  representative  of  the  second 
party  of  its  such  intent  to  cancel  said  agreement.  Said 
Siegql,  Cooper  &  Co.  hereby  agree  at  their  own  cost 
and  expense  to  furnish  to  said  party  of  the  second 
part  in  connection  with  said  space  aforesaid,  the  like 
heat,  light  and  elevator  service  as  is  furnished  by  it 
in  the  regular  course  of  business  to  its  other  depart- 
ments in  its  business.  It  is  furthermore  mutually 
agreed  that  this  agreement  shall  continue  in  force  for 
five  years  from  the  first  day  of  September  1890  with 
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the  right,  i)ower  and  privilege  on  the  part  of  the  party 
of  the  first  part  to  cancel  this  agreement  and  retake 
possession  of  said  space  aforesaid  at  any  time  at  its 
option,  whenever  said  party  of  the  second  part  in  the 
opinion  of  said  party  of  the  first  part  shall  fail  to  ful- 
fill, live  up  to,  carry  out,  or  abide  by  any  of  the  agree- 
ments, stipulations  and  covenants  hereinabove  set  forth 
and  agreed  by  said  party  of  the  second  part.  But  this 
contract  shall  not  be  cancelled  nor  possession  of  said 
premises  taken  by  said  party  of  the  first  part,  until 
after  written  notice  shall  have  been  given  to  said  party 
of  the  second  part  by  said  party  of  the  first  part  in 
what  manner  the  agreements,  stipulations  or  covenants 
have  been  violated  in  order  to  enable  said  party  of  the 
second  part  to  rectify  any  act  of  omission  or  commis- 
sion in  or  connected  with  said  furniture  department 
business.  A  failure  after  such  written  notice  to  im- 
mediately rectify  such  act  of  omission  or  commission, 
or  a  wilful  repetition  of  such  or  similar  acts,  whereby 
the  intent  and  spirit  of  this  agreement  is  violated, 
either  by  said  party  of  the  second  part  or  his  employees, 
shall  authorize  the  cancellation  of  this  agreement  at 
the  option  of  said  party  of  the  first  part,  without 
giving  such  notice  to  rectify  any  act  of  omission  or 
commission,  upon  giving  said  party  of  the  second  part 
or  his  legal  representatives  30  days  notice  of  its  in- 
tent to  cancel  this  agreement.  It  is  further  under- 
stood and  agreed  that  this  instrument  and  each  pro- 
vision therein,  shall  be  construed  liberally  and  in  a 
fair  and  equitable  spirit,  in  order  to  further  the  in- 
terests of  each  party  of  this  agreement,  and  the  privi- 
leges of  said  second  party  to  conduct  said  furniture 
department  shall  be  exclusive  of  any  other  like  depart- 
ment in  said  premises. 

*'For  the  faithful  performance  of  this  agreement, 
said  parties  hereto  affix  to  duplicate  copies  hereof  their 
hands  and  seals  at  Chicago,  Illinois,  this  12th  day  of 
July,  1890. 

SiEGEL,  Cooper  &  Co. 

Per  F.  N.  Cooper,  V.  P. 

(Seal)  Martin  Emerich  Outfitting  Co. 

Witness :  Per  Martin  Emerich,  Pres, 

James  Brennan/* 
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The  declaration  as  amended  alleged  the  performance 
by  the  plaintiff  of  the  contract  on  its  part  up  to  the 
time  the  defendant  refused  to  allow  the  plaintiff  to 
occupy  the  space  described  in  the  agreement.  It  avers 
the  refusal  of  the  defendant  to  allow  plaintiff  to  occupy 
the  said  space,  and  also  the  refusal  of  defendant  to 
allow  plaintiff  to  occupy  space  in  the  buildings  to 
which  defendant  removed  and  in  which  it  carried  on 
its  business  as  a  department  store,  after  the  destruc- 
tion by  fire  of  a  portion  of  the  premises  occupied  by 
defendant  at  the  time  of  the  execution  of  the  written 
agreement. 

To  the  original  and  amended  declarations  the  de- 
fendant pleaded  the  general  issue,  also  the  Statute  of 
Limitations  of  ten  years  to  the  first  count  and  the  Stat- 
ute of  Limitations  of  five  years  to  the  second  count. 
The  defendant  also  pleaded  to-  each  count  that  plaintiff 
entered  into  occupation  of  the  space  mentioned  in  the 
contract  set  out  in  said  counts,  and  received  and  en- 
joyed the  privileges,  rights  and  benefits  of  said  con- 
tract until  August  3,  1891,  on  which  day,  before  the 
commencement  of  the  business  hours  of  said  day,  the 
store  and  said  premises  of  defendant,  of  which  the 
space  then  being  occupied  by  plaintiff  was  a  part  and 
parcel,  were,  without  fault  or  negligence  of  the  defend- 
ant, so  utterly  destroyed  and  consumed  by  fire  that 
they  were  thereby  rendered  utterly  untenantable,  un- 
inhabitable and  incapable  of  being  repaired  or  ren- 
dered tenantable  during  a  portion  of  the  period  cov- 
ered in  said  agreement,  and  the  defendant  did  not  at 
any  time  after  said  fire  use  or  occupy  said  premises 
or  any  part  thereof  in  the  transaction  of  its  said  busi- 
ness. 

The  evidence  produced  on  the  trial  showed  the 
making  of  the  contract,  that  the  parties  entered  upon 
the  performance  thereof  and  continued  to  perform 
fully  until  August  3,  1891,  when  the  premises  were  de- 
stroyed by  fire.  Defendant  thereupon  moved  its  busi- 
ness to  other  quarters  on  Wabash  avenue  and  Adams 
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street,  Chicago,  but  refused  to  let  plaintiff  continue 
the  furniture  department,  either  in  the  old  place  or 
the  new  store,  claiming  the  contract  was  terminated  by 
the  fire. 

Shortly  after  maiding  the  contract,  by  oral  agree- 
ment of  the  parties,  about  one-half  of  the  space  de- 
scribed in  the  contract  was  given  up,  and  in  lieu  thereof 
plaintiff  was  given  and  used  other  space  in  an  adjoin- 
ing building,  connected  by  doors,  thus  increasing  the 
space,  and  the  fixed  charge  to  be  paid  by  plaintiff  to 
defendant  was  increased  from  $500  per  month,  the 
amount  named  in  the  contract,  to  $615  per  month. 

Plaintiff  introduced  evidence  showing  it  had  ex- 
pended large  amounts  of  money  for  advertising,  for 
the  purchase  of  wagons  and  horses  for  the  delivery 
of  goods,  the  amount  of  stock  it  kept,  the  gross  sales 
of  the  department  up  to  the  time  of  the  fire,  the  cost 
of  the  goods,  the  expenses  and  the  net  profits. 

Newman,  Nobthrup,  Levinson  &  Beckeb  and  Ab- 
THUR  B.  ScHAFFNER,  f or  plaintiff  in  error. 

Augustus  Binsw anger,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  pivotal  question  presented  by  the  record  and  in 
the  briefs  and  arguments  of  counsel  for  decision  is, 
whether  the  destruction  of  the  premises  of  the  defend- 
ant by  fire  on  August  3,  1891,  without  the  fault  or  neg- 
ligence of  the  defendant,  the  said  premises  being  thereby 
rendered  untenantable,  uninhabitable  and  incapable 
of  being  repaired,  and  in  consequence  thereof  the 
defendant  did  not  at  any  time  after  th^  fire  use  or  oc- 
cupy said  premises  or  any  part  thereof  for  the  trans- 
action of  its  business,  terminated  the  contract  between 
the  parties  and  absolved  the  defendant  from  further 
obligation  or  liability  to  the  plaintiff. 

The  contract  sued  on  is  for  the  use  of  certain  space 
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in  the  building  named  therein  to  conduct  a  furniture 
business,  nominally  in  the  name  of  the  defendant,  in 
connection  with  the  business  of  the  defendant  then  car- 
ried on,  for  a  period  of  five  years  from  September  1, 
1890.  It  contains  certain  regulations  for  the  use  of 
the  space,  the  kind  of  stock  which  the  plaintiff  was 
to  carry,  the  employment  of  help,  the  reporting  of 
sales,  and  other  details  which  are  not  important  to  be 
now  considered,  except  in  so  far  as  they  throw  light 
upon  the  general  purpose  and  character  of  the  contract. 
The  defendant  agreed  to  set  apart  the  space  described 
in  the  contract  for  the  use  of  the  plaintiff,  to  make 
weekly  settlements  for  the  moneys  received  from 
sales  of  furniture,  after  deducting  the  expenses  of  the 
department,  and  to  furnish  heat  and  elevator  service. 
For  the  space  and  service  the  plaintiff  agreed  to  pay 
a  fixed  sum  and  in  addition  thereto  five  per  cent,  of  the 
excess  of  its  sales  over  seventy-five  thousand  dollars 
per  annum. 

While  the  contract  has  some  of  the  elements  of  a 
lease  and  much  of  its  phraseology  is  of  the  character 
usually  found  in  contracts  of  lease,  we  are  of  the 
opinion  that  it  does  not  create  the  relation  of  land- 
lord and  tenant  between  the  parties;  but,  as  said  in 
Dickinson  v.  Hart,  142  N.  T.  183:  ''The  agreement 
created  a  business  arrangement  for  the  benefit  of  both 
parties.*' 

The  contract  contemplates  a  particular  space  in  the 
building  or  buildings  named  and  no  other  space  in  any 
other  building  or  buildings.  It  contains  no  provisions 
for  the  termination  of  the  agreement  in  case  of  the 
destruction  of  the  building  by  fire  or  other  agency, 
or  for  any  other  cause  except  the  failure  of  the  plaintiff 
to  comply  with  its  terms.  There  is  no  language  in  the 
contract  which  relates  to  or  contemplates  the  furnish- 
ing of  any  other  space  in  another  building.  No  intent  or 
purpose  can  be  gathered  from  the  writing  itself  that 
it  was  to  apply  to  any  space  in  any  other  building  than 
that  named.  On  the  other  hand  it  bound  the  defend- 


156  Appellai-e  Coubts  op  Illinois. 

Vol.  141.]  Martin  Emerich  O.  Co.  v.  Siegel,  Cooper  ft  Co. 

ant  to  furnish  the  space  and  carry  on  business  in  the 
building  named  during  the  period  specified;  and  it 
bound  the  plaintiff  to  conduct  its  business  in  the  space 
named  for  the  specified  period.  It  is  not  contemplated 
even  that  the  defendant  might  remove  its  business  to 
any  other  place,  for  business  reasons.  The  right  so 
to  do  is  not  reserved  in  the  contract,  nor  would  plaint- 
iff, in  our  opinion,  be  bound  to  follow  defendant  to  any 
other  place  which  it  might  select  and  determine  to  oc- 
cupy, and  carry  on  the  department  of  the  plaintiff 
there  in  connection  with  the  business  of  the  defendant. 
To  hold  that  the  plaintiff  was  so  obligated  by  the 
agreement  in  question  would  amount  to  writing  into 
the  contract  as  made  substantial  and  important  pro- 
visions which  were  not  only  not  expressed  in  the  con- 
tract as  made,  but  were  not  in  the  minds  of  the  parties 
when  the  contract  was  framed  and  executed. 

In  placing  this  construction  on  the  contract  we  are 
not  unmindful  of  the  following  provision  of  the  agree- 
ment: **This  instrument  and  each  provision  therein, 
shall  be  construed  liberally  and  in  a  fair  and  equitable 
spirit,  in  order  to  further  the  interests  of  each  party 
of  this  agreement.*'  This  provision,  we  understand, 
applies  to  the  agreement  and  each  provision  therein, 
but  does  not  apply  to  anything  outside  of  the  four 
comers  of  the  instrument. 

It  is  contended  on  behalf  of  plaintiff  that  the  agree- 
ment was  for  the  purpose  of  carrying  on  a  particular 
kind  of  business  in  the  defendant's  establishment,  as 
a  branch  or  department  business,  and  in  no  wise  de- 
pendent upon  the  particular  locality  in  which  the  de- 
fendant carried  on  that  business.  And  upon  the  re- 
moval of  that  business,  whether  by  the  voluntary  act 
of  the  defendant,  or  by  the  destruction  of  the  building 
in  which  the  business  was  carried  on,  the  plaintiff  had 
the  right  under  the  contract  to  conduct  the  furniture 
department  of  the  defendant's  business,  and  could 
have  been  held  liable  upon  the  agreement  for  failure 
so  to  do. 
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We  find  no  such  broad  and  general  purpose  ex- 
pressed in  the  contract.  The  language  used  in  the 
instrument  is  so  simple  and  clear  that  it  cannot  be 
said  to  be  in  the  least  contradictory,  obscure  or  am- 
biguous. Our  attention  is  not  called  to  any  such  pro- 
visions, sentence  or  clauses  in  the  instrument.  Nor  is 
our  attention  called  to  any  particular  word,  phrase 
or  expression  in  the  contract  from  which  any  such 
broad  intent  or  purpose  is  manifested  or  even  sug- 
gested. Putting  ourselves  as  far  as  possible  in  the 
place  of  the  parties  when  their  minds  met  upon  the 
terms  of  this  agreement,  and  from  a  consideration  of 
the  circumstances  surrounding  them,  and  the  objects 
which  they  had  in  view,  and  reading  the  terms  of  the 
agreement  in  the  light  of  all  these  circumstances  and 
conditions,  we  cannot  discover  that  the  parties  in- 
tended to  provide  for  the  conduct  of  the  furniture 
department  of  defendant's  business  by  the  plaintiff 
upon  any  or  every  voluntary  removal  thereof  to  any 
place  which  might  be  selected  by  defendant  for  the 
prosecution  of  its  business ;  nor  can  we  discover  from 
the  instrument  that  the  contingency  of  the  destruc- 
tion of  the  defendant's  place  of  business,  as  shown  by 
the  evidence,  was  intended  to  be  provided  for  in  any 
manner.  Reasons  readily  appear  for  making  provis- 
ion in  such  a  contract  for  such  contingencies.  On  the 
other  hand,  cogent  reasons  suggest  themselves  for  not 
attempting  to  extend  the  contract  so  as  to  cover  the 
contingency  which  actually  occurred,  or  that  of  vol- 
untary removal  from  the  premises  described.  Differ- 
ences as  to  the  time  of  removal  and  place  to  which 
such  removal  should  be  made,  the  allotment  of  space, 
the  service  which  should  be  rendered  under  unknown 
and  special  conditions,  might  give  rise  to  endless  con- 
troversies between  the  parties.  The  difficulties  in  the 
way  of  framing  just  and  equitable  provisions  for  the 
unknown  contingencies  and  situations  which  might 
thus  arise  would  prevent  prudent  men  from  commit- 
ting themselves  to  such  uncertainties  in  a  large  busi- 
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ness  enterprise.  Doubtless,  the  parties  to  the  agree- 
ment, if  they  at  any  time  during  the  preliminary  nego- 
tiations which  led  up  to  the  agreement  thought  of  the 
desirability  of  providing  for  these  unexpected  con- 
tingencies within  the  brief  period  covered  by  the  con- 
tract, never  brought  it  up  for  mutual  consideration 
for  the  purpose  of  embodying  them  in  the  contract; 
or,  if  they  were  so  considered,  the  difficulties  of  pro- 
viding therefor,  in  a  contract  which  was  to  be  bind- 
ing on  both  parties  alike,  led  to  the  entire  abandon- 
ment of  the  idea,  for  the  contract  when  considered  in 
detail  and  as  an  entirety,  is  significantly  silent  upon 
that  subject,  containing  no  word  or  expression  indicat- 
ing any  such  intent  or  purpose. 

In  view  of  these  considerations,  it  is  apparent,  we 
think,  that  there  is  no  warrant  in  the  contract  for  the 
construction  sought  to  be  placed  thereon  by  counsel  for 
plaintiff.  In  our  opinion,  the  contract  is  based  upon 
the  contract  of  the  business  in  the  particular  space 
in  the  building  described  therein,  and  in  no  other 
place;  and  that  the  tender  by  the  defendant  of  space 
and  service  in  the  building  in  which  it  did  business 
after  the  fire  would  not  be  a  substantial  performance 
of  the  contract  on  its  part  in  law.  Whether  the  con- 
tract could  be  substantially  performed  or  not,  in  that 
way,  was  not,  in  our  opinion,  a  question  of  fact  which 
should  have  been  submitted  to  the  jury. 

The  next  question  for  consideration  then  is,  what 
effect,  if  any,  the  destruction  of  the  building  shown  by 
plaintiff's  evidence  had  upon  the  contract. 

In  2  Chitty  on  Contracts  (11  Am.  Ed.)  1076,  the 
author  says:  '*But  in  contracts  from  the  nature  of 
which  it  is  apparent  that  the  parties  contracted  on  the 
basis  of  continual  existence  of  a  given  person  or  thing, 
a  condition  is  implied  that  if  the  performance  becomes 
impossible  from  the  perishing  of  the  person  or  thing, 
that  shall  excuse  such  performance.*' 

The  learned  author  cites  Taylor  v.  Caldwell,  3  Best 
&  Smith,  826,  in  support  of  the  doctrine  stated  by 
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him.  In  that  case  a  contract  was  involved  for  the 
giving  of  concerts  in  a  certain  music  hall  which  was 
destroyed  by  fire  accidentally.  It  was  held  that  both 
parties  were  thereby  excused  from  the  performance 
of  the  contract,  because  the  general  rule  requiring  ab- 
solute performance  '*is  only  applicable  where  the  con- 
tract is  positive  and  absolute  and  not  subject  to  any 
condition,  express  or  implied.'*  In  that  case  it  was 
further  held  that:  *' Where  from  the  nature  of  the 
contract  it  appears  that  the  parties  must  from  the  be- 
ginning have  known  that  it  could  not  be  fulfilled  un- 
less, when  the  time  for  the  fulfillment  arrived,  some 
particular  specified  thing  continued  to  exist,  so  that, 
when  entering  into  the  contract,  they  must  have  con- 
templated such  continuing  existence  as  the  foundation 
of  what  was  to  be  done,  then,  in  the  absence  of  any 
express  or  implied  warranty  that  the  thing  shall  exist, 
the  contract  is  not  to  be  construed  as  a  positive  con- 
tract, but  as  subject  to  an  implied  condition  that  the 
parties  shall  be  excused  in  case,  before  breach,  per- 
formance becomes  impossible  from  the  perishing  of 
the  thing  without  the  default  of  the  contractor.*' 

This  doctrine  has  been  enunciated  and  approved  in 
Walker  v.  Tucker,  70  111.  527;  Siegel,  Cooper  &  Co. 
v.  Eaton  &  Prince  Co.,  165  id.  550 ;  Huyett  &  Smith  v. 
Chicago  Edison  Co.,  167  id.  233 ;  and  Smith  v.  Preston, 
170  id.  179.  It  is  sustained  by  numerous  authorities 
in  other  jurisdictions,  some  of  which  are.  Wells  v.  Cal- 
nan,  107  Mass.  514;  Dexter  v.  Norton,  47  N.  T.  62; 
and  Shear  V.  Wright,  60  Mich.  159. 

In  our  opinion,  the  destruction  of  the  building 
rendered  a  substantial  performance  of  the  contract 
impossible,  and  excused  its  further  performance. 

It  thus  appears  that  the  evidence  produced  by  the 
plaintiff  with  all  the  inferences  proper  to  be  drawn 
therefrom  did  not  fairly  tend  to  prove  the  cause  of 
action  set  out  in  the  declaration,  and  the  court,  there- 
fore, properly  directed  a  verdict. 

The  judgment  is  affirmed. 

Affirmed. 
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DaTid  McComb^  Appellee^  t.  Esther  McComb^  Appellant. 

Oen.  No.  13,965. 

Delivery — when  presumptions  toill  aid.  Where  a  voluntary  set- 
tlement of  property  rights  Is  made  between  husband  and  wife  upon 
the  eve  of  a  contemplated  desertion,  the  delivery  of  a  deed  of  prop- 
erty included  in  such  settlement  will  be  deemed  absolute. 

Divorce.  Appeal  from  the  Superior  Court  of  CJook  county;  the 
Hon.  WiLLARD  M.  McEJwEN,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Reversed  in  part  and 
afQrmed  in  part    Opinion  filed  May  1,  1908. 

Feancis  E.  Cboabkin,  for  appellant. 

James  B.  Devitt,  for  appellee;  Eobebt  W.  Dunn, 
of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  original  bill  in  this  case  was  filed  by  appellee, 
David  McComb,  against  appellant,  charging  desertion, 
and  that  the  complainant  executed  and  delivered  to 
appellant  a  warranty  deed  of  lot  three  and  the  south 
thirty  feet  of  lot  two  in  block  thirty-seven  in  the  sub- 
division known  as  Eogers  Park,  and  other  property, 
in  trust  for  the  complainant,  upon  the  express  agree- 
ment on  the  part  of  appellant  that  the  deed  was  not  to 
be  recorded  or  used  by  her  and  the  property  conveyed 
was  not  to  be  hers  in  fact  unless  the  complainant 
should  not  survive  the  illness  with  which  he  was  then 
afllicted,  and  in  case  the  complainant  recovered  the 
deed  was  to  be  returned  to  the  complainant  and  can- 
celled and  rendered  null  and  void.  The  bill  prays  for 
a  divorce  and  a  reconveyance  of  the  property. 

Esther  McComb  answered  the  bill  denying  the  de- 
sertion, and  that  the  deed  was  made  in  trust  to  her 
upon  the  agreement  set  out  in  the  bill.  The  answer 
sets  up  various  acts  of  cruelty  by  appellee  to  ap- 
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pellant,  and  that  in  October,  1902,  appellee  deserted 
and  abandoned  appellant ;  it  also  averred  that  said  deed 
was  executed  and  delivered  to  her  unconditionally 
August  30, 1902,  and  that  appellee  stated  to  her  at  the 
time  the  said  deed  was  delivered  to  her  that  he  was 
going  to  leave  her  and  that  he  had  not  treated  her 
properly,  and  that  the  property  so  conveyed  to  her 
would  partly  pay  her  for  the  time  she  had  lost  and 
the  money  she  had  advanced  on  his  account,  and  that 
it  was  the  best  he  could  do  •£ or  her ;  also  stating  that 
he  would  keep  the  other  property  which  he  had 
formerly  owned,  and  the  bank  account  for  himself. 

Appellant  filed  a  cross-bill  charging  extreme  and 
repeated  cruelty  and  desertion,  and  prayed  for  a  di- 
vorce and  for  alimony  and  solicitor's  fees.  Appellee 
answered  the  cross-bill  denying  the  charges.  Eeplica- 
tions  were  filed,  and  after  hearing  the  court  entered 
a  decree  dismissing  the  original  bill  for  want  of  equity, 
and  granting  a  divorce  to  appellant  on  her  cross-bill 
on  the  ground  of  desertion.  The  decree  makes  cer- 
tain findings  as  to  the  ownership  of  certain  real  estate 
therein  described  and  decrees  as  to  the  separate  owner- 
ship thereof,  and  that  appellant  take  certain  lots  in  lieu 
of  any  dower,  and  further  that  appellant  make  con- 
veyance of  lot  three  and  the  south  thirty  feet  of  lot  two, 
of  block  thirty-seven  of  Rogers  Park,  in  section  thirty- 
one,  township  forty-one  north,  range  fourteen  east  of 
the  third  principal  meridian,  to  appellee,  free  and  clear 
from  all  dower  or  other  rights  or  interest  of  appellant. 

No  cross  errors  are  assigned  upon  the  record,  and 
appellee  insists  in  argument  that  the  decree  should  be 
affirmed.  Appellant,  on  the  other  hand,  insists  that 
the  evidence  warranted  a  decree  in  favor  of  appellant, 
on  the  ground  of  extreme  and  repeated  cruelty.  While 
it  may  be  conceded  that  there  is  evidence  in  the  record 
tending  to  sustain  the  averments  of  the  cross-bill  as  to 
the  cruelty  therein  charged,  we  do  not  think  appellant 
has  any  substantial  ground  of  complaint  because  the 
divorce  is  granted  upon  the  ground  of  desertion  alone. 

Vol.  CXU  11 
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She  prayed  for  a  divorce  from  appellee  and  the  decree 
gives  her  a  divorce,  on  one  of  the  grounds  alleged  in 
the  cross-bill  and  shown  by  the  evidence.  The  decree 
should  not  be  disturbed,  in  our  opinion,  on  this 
ground. 

It  is  urged  that  the  part  of  the  decree  which  orders 
appellant  to  convey  to  appellee  said  lot  three  and  the 
south  thirty  feet  of  lot  two  of  block  thirty-seven  of 
Eogers  Park  subdivision,  is  erroneous  on  the  ground 
that  the  evidence  does  not  support  the  decree  in  this 
particular. 

From  a  careful  examination  of  the  evidence  in  the 
record,  we  are  of  the  opinion  that  the  contention  of 
appellee  in  his  pleadings  and  his  testimony  that  the 
deed  of  August  30,  1902,  by  which  the  Eogers  Park 
property  above  described  was  conveyed  to  appellant, 
was  made  and  delivered  to  appellant  in  trust  for  ap- 
pellee, and  upon  the  express  agreement  stated  in  the 
original  bill  of  complaint,  is  not  sustained  by  the  evi- 
dence. On  the  other  hand,  we  think  the  deed  was 
made  and  the  property  therein  described  was  con- 
veyed absolutely  and  free  of  any  conditions  to  ap- 
pellant as  stated  in  appellant's  answer  to  the  original 
bill.  At  the  time  appellee  executed  and  delivered  the 
deed  appellee  intended  to  desert  appellant ;  and  he  at 
that  time  thought  that  by  conveying  to  her  the  pieces 
of  property  described  in  the  deed  he  was  making  an 
equitable  division  of  their  property,  to  the  purchase 
of  which  they  had  both  contributed.  The  evidence 
shows  that  when  they  were  married  appellant  had  a 
home  fully  paid  for  which  they  occupied  most  of  the 
eight  years  in  which  they  lived  together  as  husband 
and  wife.  It  appears  that  by  keeping  boarders  and 
doing  other  work  appellant  earned  a  considerable 
amount  of  money  which  was  used  in  making  payments 
on  appellee's  property  which  had  been  purchased  but 
not  fully  paid  for  at  the  time  of  their  marriage.  In 
addition  to  furnishing  a  home  to  live  in,  it  is  claimed, 
and  the  evidence  tends  to  show,  appellant  contributed 
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upwards  of  one  thousand  dollars  to  the  general  fund 
which  was  used  in  paying  off  appellee's  indebtedness 
existing  at  the  time  of  their  marriage,  and  incurred  by 
him  for  the  purchase  of  vacant  property.  When  the 
conveyance  in  question  was  made,  appellee  retained 
other  real  estate  and  the  money  he  had  in  bank,  and 
he  had  this  money  and  property  when  he  left  appel- 
lant in  October,  1902. 

The  conveyance  of  the  property  described  in  the 
deed  of  August  30,  1902,  was,  we  think,  under  the  cir- 
cumstances appearing  in  evidence,  in  the  nature  of  a 
voluntary  settlement  made  by  appellee  for  the  benefit  of 
his  wife  when  he  intended  to  leave  and  desert  her,  and 
all  the  presumption  in  such  cases  as  to  delivery  of  the 
deed  must  be  indulged.  Shields  v.  Bush,  189  111.  543, 
and  cases  there  cited.  The  settlement  of  this  property 
upon  appellant  was  voluntarily  made  and  is  binding 
upon  appellee.  We  see  in  the  record  no  reason,  there- 
fore, for  the  provision  of  the  decree  requiring  ap- 
pellant to  convey  the  Rogers  Park  property  to  ap- 
pellee. 

Another  ground  for  holding  this  provision  of  the  de- 
cree erroneous  appears  in  the  pleadings  and  the  de- 
cree itself.  The  decree  dismisses  the  original  bill  of 
appellee  for  want  of  equity.  When  the  decree  was  en- 
tered there  was  no  pleading 'Upon  which  to  found  or 
base  this  part  of  the  decree. 

That  part  of  the  decree  ordering  and  decreeing  that 
appellant  convey  to  appellee  lot  three  and  the  south 
thirty  feet  of  lot  two  of  block  thirty-seven  of  Rogers 
Park  in  section  thirty-one,  township  forty-one  north 
range  fourteen  east  of  the  third  principal  meridian, 
in  Cook  county.  State  of  Elinois,  is  reversed,  set  aside 
and  held  for  naught,  and  the  remainder  of  the  decree 
is  in  all  respects  affirmed.     Appellee  is  to  pay  all 

costs. 

Reversed  in  part  and  affirmed  in  part. 
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Jennie  Moreland,  Administratrix,  Appellee,  t.  Chicago 
City  Bailway  Company,  Appellant. 

Gen.  No.  13,973. 

CoNTBiBirroKT  i?eguge:tce — when  one  seeking  to  cross  street  car 
tracks  guilty  of,  as  matter  of  law.  The  attempt  of  a  person  to 
cross  street  car  tracks  in  front  of  an  approacliing  car,  in  disre- 
gard of  all  ordinary  precaations  against  known  danger,  is  contrib- 
utory negligence  as  a  matter  of  law. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Abthub  H.  Chet- 
LAIN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1907.  Reversed  with  finding  of  fact  Opinion 
filed  May  1,  1908.    Rehearing  denied  May  12,  1908. 

Statement  by  the  Court.  Appellee,  as  administra- 
trix of  the  estate  of  Charles  D.  Moreland,  deceased, 
recovered  a  judgment  in  the  Superior  Court  against 
appellant  for  damages  for  negligently  causing  the 
death  of  said  deceased  on  May  3,  1905. 

Plaintiff's  intestate  was  driving  a  team  of  horses 
attached  to  a  bakery  wagon  belonging  to  Kohlsaat  & 
Company  on  AVabash  avenue  between  Twelfth  and 
Thirteenth  streets  in  the  city  of  Chicago.  While  cross- 
ing the  tracks  of  appellant's  street  car  line  on  Wabash 
avenue  an  electric  car  going  north  struck  the  rear  end 
of  the  wagon  in  which  the  deceased  was  riding,  throw- 
ing it  over,  and  the  deceased  received  an  injury  from 
which  he  died  within  a  few  minutes. 

The  declaration  contained  three  counts,  and  averred 
careless  and  negligent  operation  of  the  street  car ;  and 
averred  that  the  deceased  left  him  surviving  as  his  sole 
heir  and  next  of  kin  his  wife,  the  appellee. 

At  the  close  of  the  evidence  on  the  part  of  the  plaint- 
iff, and  again  at  the  close  of  all  the  evidence  in  the 
case,  appellant  moved  the  court  to  instruct  the  jury 
to  find  the  defendant  not  guilty,  and  offered  an  in- 
struction in  writing  to  that  effect,  but  the  trial  court 
overruled  the  motions  and  refused  the  instructions. 
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WiLUAM  J.  Hynes,  Franklin  B.  Hussey  and  Watson 
J.  Feeby,  for  appellant. 

John  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  undisputed  evidence  is  that  the  accident  occurred 
between  six  and  seven  o'clock  in  the  morning;  that  one 
of  appellant's  cars  was  going  north  in  Wabash  avenue 
between  Thirteenth  and  Twelfth  streets  at  the  usual 
rate  of  speed,  eight  or  ten  miles  an  hour;  that  there 
was  a  bakery  wagon  with  two  horses  attached  stand- 
ing, facing  north,  on  the  east  side  of  Wabash  avenue, 
in  front  of  a  restaurant,  and  the  driver,  deceased,  was 
inside  the  restaurant;  that  as  the  car  approached,  the 
deceased  came  out  of  the  restaurant,  got  into  the 
wagon,  swung  his  horses  around  to  the  southwest,  and 
attempted  to  drive  his  team  across  the  street  car  tracks 
in  a  diagonal  direction,  in  front  of  the  approaching 
car.  The  car  struck  the  rear  end  of  the  wagon,  raising 
it  up  on  two  wheels,  and  as  it  was  drawn  along  by  the 
horses  it  fell  over  on  its  side.  The  deceased  was  not 
thrown  out  of  the  wagon,  but  after  it  was  tipped  over 
he  emerged  from  it,  and  there  was  a  wedge-shaped 
piece  of  glass  in  his  neck  under  the  angle  of  the  jaw. 
He  went  to  his  horses*  heads  and  seized  them  by  the 
bits,  and  after  holding  them  for  a  few  moments  sank 
to  the  pavement. 

Some  of  the  witnesses  testified  that  while  he  was 
holding  the  team  a  bystander,  whom  none  of  the  wit- 
nesses knew,  approached  and  drew  the  piece  of  glass 
from  his  neck,  and  that  the  blood  spurted  out  in  a 
stream.  Other  witnesses  testified  that  the  bystander 
did  not  remove  the  glass  until  after  deceased  had  sunk 
to  the  pavement  and  been  carried  to  the  curbstone. 
All  agree  that  death  occurred  shortly  after  the  re- 
moval of  the  piece  of  glass.  The  piece  of  glass  sev- 
ered or  cut  the  jugular  vein. 

It  is  urged  on  behalf  of  appellant  that  the  record  is 


166  Appellate  Courts  of  Illinoib. 

Vol.  141.]  Moreland  y.  Chicago  City  Ry.  Co. 

barren  of  evidence  that  the  collision  by  the  car  with 
the  wagon  was  the  proximate  cause  of  the  death  of  the 
deceased;  that,  on  the  contrary,  the  evidence  shows 
that  his  death  was  the  result  of  the  removal  from  his 
neck  by  a  bystander  of  the  piece  of  glass.  The  conten- 
tion is  that  an  independent  agency  intervened,  aggra- 
vating the  physical  injury,  and  that  the  party  originally 
at  fault  is  not  responsible  for  the  additional  injurious 
effects  caused  thereby. 

In  our  opinion,  this  contention  has  too  slight  a 
foundation  in  the  evidence  to  merit  serious  considera- 
tion. "VVe  cannot  interfere  with  the  verdict  of  the  jury 
on  that  ground. 

The  serious  question  upon  which  the  case  turns,  in 
our  opinion,  is  the  question  of  contributory  negligence. 

The  great  preponderance  of  the  evidence  shows  that 
the  car  was  traveling  at  a  rate  of  speed  of  from  eight 
to  ten  miles  an  hour,  and  the  bell  was  being  sounded 
continuously  from  the  time  the  car  left  Thirteenth 
street.  This  is  testified  to  by  ten  witnesses  called  by 
appellant.  One  only  of  the  five  witnesses  who  testi- 
fied on  behalf  of  appellee  stated  that  the  bell  was  not 
sounded  so  as  to  give  the  deceased  notice  of  the  ap- 
proach of  the  car.  That  witness  testified  that  the  bell 
was  sounded  when  the  car  was  fifteen  feet  from  the 
wagon. 

There  is  a  controversy  in  the  evidence  in  respect  to 
the  distance  the  car  was  from  the  wagon  at  the  time 
deceased  got  into  the  wagon  and  started  to  turn  the 
team  across  the  railway  track.  The  witnesses  called 
by  appellee  estimate  this  distance  at  from  sixty  to 
one  hundred  feet.  The  testimony  of  appellant's  wit- 
nesses shows  that  the  car  was  only  forty  or  fifty  feet 
distant  from  the  deceased  when  he  started  up  his  team 
and  attempted  to  cross  the  track  diagonally  toward 
the  southwest,  in  front  of  the  approaching  car,  which 
was  in  full  view.  The  testimony  for  appellee  showed 
that  the  deceased  came  out  of  the  restaurant,  and, 
crossing  the  sidewalk  in  a  hurry,  jumped  into  the 
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wagon  and  turned  his  horses  around  to  the  southwest 
and  started  to  cross  the  railway  tracks  without  taking 
any  notice  of  the  approaching  car ;  and  when  the  horses 
went  over  the  east  rail  of  the  track  the  car  was  about 
twenty-five  feet  or  perhaps  over  a  car  length  from 
them. 

From  an  examination  and  an  analysis  of  all  the  evi- 
dence we  think  it  appears  that  all  the  witnesses  to 
the  accident  are  practically  in  accord  to  the  effect  that 
the  car  was  traveling  at  the  usual  rate  of  speed  be- 
tween street  intersections  and  was  in  full  view  of  the 
deceased  when  he  came  out  of  the  restaurant ;  that  the 
deceased  passed  rapidly  across  the  sidewalk  and 
jumped  into  his  wagon  and  suddenly  swung  his  team 
around  to  the  southwest  and  attempted  to  cross  the 
track  upon  which  the  car  was  traveling  when  it  was 
so  near  that  the  injury  must  be  attributed  to  the  neg- 
ligence of  the  deceased.  **The  law  does  not  permit 
one  in  such  a  place  to  drive  in  the  path  of  a  moving 
car,  relying  upon  those  in  charge  of  the  car  to  stop  it 
and  protect  him  from  injury.*'  Chicago  Union  T.  Co. 
V.  Jacobson,  217  111.  404,  408.  From  the  evidence  the 
situation  appears  to  have  been  such  that  if  deceased 
attempted  to  drive  across  the  street  car  track  when  he 
started  his  team  in  motion,  he  must  have  known  that 
a  collision  would  be  inevitable  unless  the  car  was 
stopped.  The  attempt  of  deceased  to  cross  the  track 
in  front  of  the  car,  in  disregard  of  all  ordinary  precau- 
tions against  known  danger,  must  be  held,  we  think,  to 
be  contributory  negligence  which  will  prevent  any  re- 
covery. Chicago  Union  T.  Co.  v.  Jacobson,  supra; 
Beidler  v.  Branshaw,  200  111.  425 ;  Lee  v.  Chicago  City 
By.  Co.,  127  HI.  App.  510;  I.  C.  E.  R.  Co.  v.  Batson, 
81  id.  142. 

The  judgment  is  reversed,  with  a  finding  of  fact. 

Reversed,  with  finding  of  fact. 

Mr.  Presiding  Justice  Bakeb  dissenting. 
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The  People,  for  use  of  William  Brunt  Pottery  Com- 
pany, Appellee,  t.  Ellen  Barrett,  Administratrix, 
et  aL,  Appellants. 

Gen.  No.  13,9S2. 

False  betubn — toTiat  may  he  included  hy  way  of  damages  in 
action  for.  In  an  action  upon  the  official  bond  of  a  eheriif  for 
making  a  false  return,  the  costs  taxed  in  a  chancery  suit  which 
resulted  in  the  setting  aside  of  the  Judgment  predicated  upon  such 
false  return,  may  properly  be  included  in  the  damages  awarded, 
notwithstanding  no  effort  appears  to  have  been  made  to  collect  the 
same  from  the  defendant  in  the  judgment  fraudulently  obtained; 
likewise,  items  of  expense  incurred  in  following  such  chancery 
cause  upon  appeal  may  be  included. 

Action  of  debt.  Appeal  from  the  Municipal  Ck)urt  of  Chicago; 
the  Hon.  E^dward  A.  Dicker,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
May  1,  1908. 

Seymoue  Edgerton,  for  appellants. 

William  J.  Pringle  and  Edwin  Tebwilligeb,  Jr., 
for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  action  of  debt  was  commenced  in  the  Municipal 
Court  of  Chicago  for  the  use  of  the  William  Brunt 
Pottery  Company,  an  Ohio  corporation,  against  Ellen 
Barrett,  as  administratrix  of  the  estate  of  Thomas  E. 
Barrett,  deceased,  late  sheriff  of  Cook  county,  Illinois, 
and  the  sureties  on  his  official  bond  as  such  sheriff,  to 
recover  damages  for  an  alleged  false  return  of  a  sum- 
mons. The  case  was  tried  before  the  court  without  a 
jury,  and  resulted  in  a  finding  and  judgment  against 
the  defendants  for  $1,118.83.  This  appeal  followed,  to 
reverse  the  judgment. 

The  evidence  shows  that  a  summons  was  issued  out 
of  the  office  of  the  clerk  of  the  Circuit  Court  of  Cook 
county  in  the  case  of  Gwynne  M.  Temby  v.  The  William 
Brimt  Pottery  Company  on  August  29,  1903,  and  de- 
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livered  on  the  same  day  to  the  sheriff  for  service.  The 
return  indorsed  thereon,  which  is  alleged  to  be  false, 
is  as  follows : 

**  Served  this  writ  on  the  within  named  William 
Brunt  Pottery  Company,  a  corporation,  by  delivering 
a  copy  thereof  to  Courtland  A.  Saunders,  agent  of  said 
corporation,  this  29th  day  of  August,  1903.  The  Presi- 
dent of  said  corporation  not  found  in  my  county. 

Thos.  E.  Barrett,  Sheriff, 
By  F.  W.  Bewersdorf,  Deputy.*' 

It  appears  from  the  evidence  that  Saunders,  who 
was  a  personal  friend  of  Temby,  the  plaintiff  in  that 
suit,  had  been  engaged  since  1901  in  selling  crockery 
ware  manufactured  by  the  William  Brunt  Pottery  Com- 
pany on  commission.  His  territory  included  Texas, 
Oklahoma,  Indian  Territory  and  Kansas.  In  August, 
1903,  Saunders  was  in  East  Liverpool,  Ohio,  the  place 
of  the  home  oflSce  of  the  company.  From  there  he 
came  to  Chicago  on  August  28,  1903,  and  called  on 
Temby.  On  the  afternoon  of  that  day  Temby  took 
Saimders  to  the  oflSce  of  his  attorney  in  the  Reaper 
block,  Chicago,  where  arrangements  were  made  for 
the  commencement  of  Temby 's  suit  and  the  service  of 
summons  therein  upon  Saunders  as  the  agent  of  the 
pottery  company.  Temby  and  Saunders  were  asked 
to  come  to  the  attorney's  office  the  next  morning. 
This  they  did.  Saunders,  not  being  willing  to  go  to 
the  sheriff's  office,  waited  with  Temby  in  the  entrance 
of  the  Reaper  Block,  while  the  attorney  went  to  the 
court  house,  commenced  the  suit  and  returned  with 
the  deputy  sheriff  and  served  the  summons  on  Saun- 
ders as  the  agent  of  the  William  Brunt  Pottery  Com- 
pany. Saunders,  in  response  to  a  question  addressed 
to  him  by  the  deputy  sheriff,  said  that  he  was  an  agent 
of  the  William  Brunt  Pottery  Company,  but  refused  to 
accept  the  copy  of  the  summons,  and  the  deputy  sheriff 
placed  it  on  Saunders'  shoulder  and  left;  and  after- 
wards indorsed  the  return  above  set  forth  on  the  sum- 
mons.   These  are  the  facts  testified  to  by  two  wit- 
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nesses.  Saunders  stated  in  his  evidence  that  when  he 
was  at  the  attorney's  oflBce  on  the  afternoon  of  August 
28  nothing  was  said  to  him  about  the  Temby  suit,  and 
that  he  did  not  go  to  the  attorney's  office  the  follow- 
ing morning;  but  that  he  met  the  attorney  and  the 
deputy  on  the  street,  and  was  there  served  with  a  copy 
of  the  summons,  which  he  refused  to  accept,  and  that 
he  told  the  attorney  he  had  no  authority  to  accept 
service. 

The  evidence  shows  that  on  the  service  so  made  a 
judgment  by  default  for  $1,859.75  against  the  William 
Brunt  Pottery  Company  in  favor  of  Temby  was  ob- 
tained on  September  29,  1903.  Garnishment  proceed- 
ings were  afterwards  commenced  on  this  judgment, 
and  through  a  letter  written  by  one  of  the  garnishees 
the  William  Brunt  Pottery  Company  first  learned  of 
the  Temby  suit  and  the  judgment  therein. 

The  pottery  company  filed  a  bill  in  equity  to  set 
aside  the  judgment  thus  obtained  and  obtained  a  de- 
cree finding  and  adjudging  that  the  return  of  the  sum- 
mons was  false ;  that  it  was  not  indebted  to  Temby  in 
any  manner  whatsoever  and  that  the  judgment  be  an- 
nulled and  held  for  naught.  The  sheriflf  was  a  party 
defendant  in  the  suit  and  the  decree.  The  judgment 
below  is  for  the  expenses  of  appellee  in  conducting  that 
proceeding. 

In  our  opinion  the  evidence  shows  satisfactorily  that 
the  return  of  the  sheriff  to  the  writ  of  summons  in  the 
suit  of  Temby  v.  William  Brunt  Pottery  Company  was 
false  in  fact.  The  reasons  for  this  conclusion  given 
in  Temby  v.  William  Brunt  Pottery  Co.,  127  111.  App. 
441,  when  that  case  was  before  us,  apply  to  the  record 
now  before  us  and  need  not  be  repeated.  We  find  no 
reason  in  the  record  to  disturb  the  judgment  of  the 
court  below  on  that  issue. 

Among  the  items  included  in  the  damages  assessed 
is  one  of  $212.85,  costs  taxed  in  the  chancery  suit.  The 
decree  in  that  case  provided  that  Temby  should  pay 
these  costs  to  the  complainant  therein,  the  William 
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Brunt  Pottery  Company.  It  is  now  contended  that 
this  item  was  improperly  included  in  the  judgment, 
for  the  reason  that  no  effort  is  shown  by  the  evidence 
to  collect  these  costs  from  Temby;  and  even  if  the 
evidence  showed  an  execution  against  him  and  a  re- 
turn thereof  unsatisfied,  appellee  would  not  be  entitled 
to  recover  such  taxed  costs  in  this  action. 

In  our  opinion,  these  costs  were  the  direct  and  proxi- 
mate result  of  the  false  return,  which  made  it  neces- 
sary for  the  pottery  company  to  institute  the  proceed- 
ings in  equity  to  set  aside  the  judgment  illegally 
obtained  thereby.  Appellants'  objections  to  the  allow- 
ance of  these  costs,  and  the  items  of  expense  in  this 
court  on  appeal  in  that  case,  are  not  well  founded  and 
cannot  be  sustained. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. 

Affirmed. 


Ghleago  Die  &  Electric  Company,  Defendant  in  Error, 
T.  B.  E.  Nathan,  Plaintiff  in  Error. 

Oen.  No.  13,S4». 

Paittnebshtp — w%at  does  not  establish  relation  of,  A  Joint  inter- 
est in  a  Bpeclal  project,  limited  in  character  as  weU  as  time,  does 
not  constitute  a  partnership. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
William  N.  Oemmijx,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.    Reversed.    Opinion  filed  May  18,  1908. 

Simon  LaGrou,  for  plaintiff  in  error. 

GRIDL.EY,  CuLVEB  &  KiNQ,  for  defendant  in  error. 

Mb.  Pbbsidinq  Justice  Holdom  delivered  the  opinion 
of  the  court. 
The  determination  of  the  liability  of  defendant  for 
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the  indebtedness  set  forth  in  the  bill  of  particulars  de- 
pends upon  the  fact  of  whether  at  the  time  the  goods 
were  ordered  defendant  was  a  partner  of  J.  C.  Feld- 
man,  his  co-defendant,  who,  however,  not  being  served 
with  process,  is  not  before  the  court. 

A  trial  before  the  Municipal  Court  and  a  jury  re- 
sulted in  a  verdict  and  judgment  for  $573.05  against 
the  defendant.  A  new  trial  having  been  denied,  this 
court  made  the  writ  of  error  sued  out  to  operate  as  a 
supersedeas,  and  the  record  of  the  trial  in  the  Munici- 
pal Court  is  before  us  for  review. 

The  relations  of  Feldman  and  Nathan,  as  shown  by 
the  evidence,  were  restricted  to  the  following  dealings. 

Feldman  in  1906  invented  a  new  kind  of  a  **  cigar 
price  tag,"  and  being  without  funds  to  exploit  his  in- 
vention, applied  to  Nathan  for  assistance.  Nathan  ac- 
quired by  purchase  a  one-half  interest  in  the  invention 
by  advancing  Feldman  money  with  which  to  procure 
his  invention  to  be  patented  and  to  have  manufactured 
25,000  of  the  tags.  Under  the  agreement  then  made, 
the  tags,  when  manufactured,  were  to  be  delivered  to 
Nathan  and  sold  under  his  direction,  the  proceeds  to 
be  applied  to  the  payment  of  the  money  expended  in 
procuring  the  patent  and  the  making  of  dies  and  cuts 
and  the  manufacture  of  the  tags.  Feldman  was  to 
assist  in  marketing  the  25,000  tags,  and  whatever 
money  remained,  if  any,  after  Nathan  was  reimbursed 
for  the  expenditures  above  mentioned,  was  to  be 
divided  equally  between  Feldman  and  Nathan.  Nathan 
sold  the  tags  under  the  name  of  ** Cigar  Price  Tag  Co.*' 
The  patent  expenses  and  the  cost  of  the  25,000  tags 
were  paid  for  by  Nathan,  according  to  the  understand- 
ing. The  plaintiff  manufactured  the  25,000  tags  and 
was  paid  by  Nathan  with  checks  of  the  Chicago  Brush 
Co.,  a  business  concern  of  which  he  was  a  member. 

The  indehtodness  sought  to  be  recovered  was  con- 
tracted by  Feldman  sn])sequent  to  the  foregoing  trans- 
action. There  is  no  evidence  connecting  Feldman  with 
the  latter  order  at  all.     The  tags  lastly  ordered  were 
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delivered  to  Feldman  and  bills  made  ont  and  sent  to 
him.  With  these  last  ordered  tags  Nathan  had  no 
concern.  After  plaintiff  had  unsuccessfully  pressed 
Feldman  for  payment,  it  took  his  note  for  the  whole 
amount,  and  not  until*  after  the  maturity  of  this  note 
and  the  failure  of  all  efforts  of  plaintiff  to  collect  the 
debt  from  Feldman  did  it  make  any  claim  that  Nathan 
was  obligated  for  payment  of  the  debt  as  a  partner  of 
Feldman  in  the  transaction.  Plaintiff  used  the  depo- 
sition of  Nathan  in  support  of  his  case,  and  is  conse- 
quently bound  by  it.  Nothing  in  the  record  overcomes 
Nathan's  statements  as  to  the  nature  of  his  dealings 
with  Feldman  and  their  limitation,  but  on  the  contrary 
every  material  fact  is  consistent  with  Nathan's  testi- 
mony. The  verdict  of  the  jury  is  manifestly  contrary 
to  the  probative  force  of  the  evidence  and  the  judg- 
ment rendered  thereon  erroneous. 

The  fact  that  Feldman  and  Nathan  were  jointly 
interested  in  the  letters  patent  covering  the  tag  is  of 
no  significance  as  affecting  the  question  of  partner- 
ship. They  may  each  act  independently  of  the  other 
in  exploiting  the  patented  article,  and  no  liability  will 
result  from  one  to  the  other  or  to  third  parties  by  so 
doing,  in  the  absence  of  any  express  agreement  of  part- 
nership to  the  contrary.  Fraser  v.  Grates,  118  111.  99 ; 
Manufacturing  Co.  v.  Wire  Fence  Co.,  109  ibid.  71. 

Persons  may  be  interested  in  a  joint  enterprise  with- 
out necessarily  becoming  partners.  A  joint  interest 
in  a  special  project,  limited  in  character  as  well  as 
time,  does  not  constitute  a  partnership.  Special  agree- 
ments for  particular  adventures  and  joint  undertak- 
ings do  not  make  a  partnership.  This  rule  has  received 
apt  illustration  by  Chancellor  Kent  in  his  Commen- 
taries, vol.  3,  p.  33.  He  says:  **A  person  may  be 
allowed  in  special  cases  to  receive  a  part  of  the  profits 
of  a  business  without  becoming  a  legal  or  respon- 
sible partner.''  A  share  of  profits  may  be  received  as 
an  equivalent  for  rent.  A  clerk  may  receive  an  agreed 
portion  of  profits  in  lieu  of  a  fixed  salary  for  services 
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rendered.  A  factor  a  percentage  of  sales  as  compen- 
sation. A  seaman  may  take  a  share  of  the  profits  of 
a  whaling  expedition  by  agreement,  in  lien  of  wages. 
In  none  of  these,  or  similar  cases,  will  the  responsibili- 
ties of  partners  flow  from  snch  special  agreements. 
Collyer  on  Partnerships,  14;  Story  on  Partnership, 
sec.  32 ;  Parker  v.  Fergus,  43  111.  437. 

Neither  Feldman  nor  Nathan  at  any  time  made  any 
representation  that  they  were  partners,  and  as  to  a 
statement  made  by  Feldman  to  third  parties,  out  of 
the  presence  of  Nathan,  that  they  were  partners,  snch 
statement,  if  made,  would  not  be  admissible  against 
Nathan,  to  charge  him  with  the  liability  of  a  partner. 
Lacking  proof  of  partnership,  the  statements  of  Feld- 
man made  to  others  were  inadmissible  as  evidence 
tending  to  charge  Nathan  as  a  partner  with  Feldman. 
Smith  V.  Hulet,  65  HI.  495. 

The  joint  account  dealings  between  Feldman  and 
Nathan,  are,  so  far  as  plaintiff's  rights  are  involved, 
restricted  to  the  first  order  for  25,000  tags,  the  lia- 
bility for  which  it  is  admitted  Nathan  discharged  in 
full. 

The  evidence  does  not  develop  that  there  was  any 
holding  out  in  any  manner,  to  plaintiff  or  any  one  else, 
by  Nathan,  that  he  was  a  partner  of  Feldman. 

Defendant  Nathan's  motion  to  instruct  the  jury  to 
return  a  verdict  in  his  favor  should  have  been  granted, 
as  the  proofs  failed  to  establish  any  liability  in  Nathan 
for  the  debt  sought  to  be  enforced  against  him. 

The  judgment  of  the  Municipal  Court  is  reversed. 

Reversed. 


John  Donahue,  Defendant  In  Error,  v.  Frank  E.  Scott 
Transfer  €ompany,  Plaintiff  in  Error. 

Oen.  No.  13,854. 

1.  Animals — u)hat  essential  to  recover  for  injuries  inflicted  hy 
alleged  vicious.  Before  a  plaintiff  can  recover  for  injuries  inflicted 
by  an  alleged  yIcIoub  animal,  it  is  incumbent  upon  blm  to  establish 
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by  his  proofs  that  the  owner  of  such  animal  knew  that  the  animal 
in  question  wU^ylclbiis  and  had  a  tendency  to  bite  mankind. 

2.  Animals — what  precludes  recovery  for  injuries  inflicted  by 
alleged  vicious.  Injuries  inflicted  by  an  alleged  vicious  animal 
cannot^~6e  made  the  basis  of  a  recovery  where  it  am^gars  that  the 
plaintiff  had  wantonly  irritated  and  aggravated  such  animal  and 
that  such  irritation  and  aggravation  was  calculated  to  have  brought 
about  the  act  which  resulted  in  the  injuries. 

3.  Vebdict — when  set  aside  as,  against  the  evidence.  A  verdict 
which  rests  upon  the  testimony  of  a  single  witness  will  not  be  sus- 
tained on  review  where  the  testimony  of  such  witness  is  flatly  con- 
tradicted by  several  other  equally  credible  witnesses  and  by  the 
facts  and  circumstances  appearing  at  the  trial. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  William  N.  Qemmill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1907.  Reversed  and  re- 
manded. Opinion  filed  May  18,  1908.  Rehearing  denied  June  1, 
1908. 

Lackneb,  Butz  &  Miller,  for  plaintiff  in  error. 

E.  R.  Thxjrman  and  Frank  T.  Winslow,  for  defend- 
ant in  error. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Plaintiff  on  a  trial  in  the  Municipal  Court,  before 
a  judge  and  jury,  recovered  a  judgment  upon  the  ver- 
dict of  the  jury  for  $511. 

The  bill  of  particulars,  the  pleading  of  plaintiff, 
claims  damages  for  **  personal  injuries  by  being  bit- 
ten and  lacerated  and  divers  bones  of  his  left  arm 
broken  by  a  jackass  on  September  12,  1906,  while 
plaintiff  was  working  for  defendant  as  stockman  in  a 
stable  at  402-410  Wabash  avenue,  Chicago.  Plaintiff 
was  ordered  by  the  foreman  of  Frank  E.  Scott  Trans- 
fer Company  to  give  attention  to  said  jackass,  which 
was  a  vicious  and  dangerous  animal  and  so  known  to 
be  to  the  defendant,  and  which  -facts  were  unknown  to 
the  plaintiff.  The  defendant  wholly  failed  to  warn  or 
in  any  manner  to  inform  plaintiff  of  the  vicious  r.nd 
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dangerous  habits  of  said  jackass,  and  while  plaintiflF 
was  exercising  all  due  care  and  caution  for  his  own 
saftey  in  discharging  his  duties,  plaintiff  was  attacked 
by  said  jackass  and  badly  bitten,  bruised  and  lacer- 
ated, and  divers  bones  of  his  left  arm  broken,  so  that 
it  will  remain  permanently  injured.'' 

Defendant  moved  the  trial  judge,  at  the  close  of 
plaintiff's  case,  to  instruct  the  jury  to  find  a  verdict  in 
its  favor,  and  renewed  the  motion  at  the  close  of  all 
the  proofs.  These  motions  were  denied,  and  the  ac- 
tion of  the  court  in  denying  them  is  assigned  as  error. 
It  is  also  contended  that  the  verdict  and  judgment  are 
manifestly  contrary  to  law  and  the  greater  weight  of 
the  evidence,  and  that  the  court  erred  in  not  granting 
defendant's  motion  for  a  new  trial. 

Before  plaintiff  can  recover  it  is  by  law  incumbent 
upon  him  to  establish  by  his  proofs  that  defendant 
knew  that  the  jackass  was  vicious  and  had  a  tendency 
to  bite  mankind.  This  is  not  only  the  duty  cast  upon 
him  by  the  law,  but  one  which  he  assumes  by  the  aver- 
ments of  his  pleading  above  set  forth. 

When  plaintiff  suffered  the  injuries  inflicted  by  the 
offending  jackass  he  was  performing  the  duties  inci- 
dent to  his  employment.  He  had  been  taking  care  of 
the  jackass  and  fifteen  horses  for  a  week  preceding 
the  time  the  animal  attacked  him.  During  this  work 
he  had  become  suflSciently  acquainted  with  the  habits 
of  the  animal  to  know,  as  he  testified,  that  the  animal 
was  a  *' trick  jackass."  If  the  animal  had  vicious  pro- 
pensities it  would  seem  but  natural  that  in  feeding, 
watering  and  caring  for  him  during  the  week,  the 
viciousness  would  have  made  itself  manifest.  If  it  did, 
and  he  still  continued  to  care  for  the  animal,  may  it 
not  be  said  that  he  assumed  the  risk  of  the  dangers 
arising  from  his  continuing  to  care  for  the  animal  f 
Was  not  an  attack  of  the  animal  one  of  the  risks  of 
such  employment?  We  do  not  think  plaintiff  can 
shield  himself,  after  a  week's  constant  contact  with 
this  animal,  from  the  assumption  of  the  risk  which 
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the  law  cast  upon  him,  by  the  pretense  that  he  did  not 
know  that  the  animal  was  naturally  vicious  and  would 
bite  mankind. 

In  Farley  v.  Pickard,  78  Hun,  560,  the  case  of  a  dog, 
it  was  held  that  the  risk  of  being  bitten  was  assumed 
by  the  plaintiff  from  the  fact  of  his  continuing  in  the 
employment  with  the  dog  in  the  bam,  and  that  if  tho 
plaintiff  did  not  know  the  dog  was  savage  and  prone 
to  bite  mankind,  no  more  knowledge  of  the  dog's  na- 
ture and  propensities  was  attributable  to  the  master 
than  to  the  servant,  for  by  analogy  of  reasoning  a 
servant  coming  in  contact  with  an  animal  daily  has  a 
better  opportunity  of  learning  the  nature  of  an  animal 
left  to  his  care  and  keeping  than  does  the  master,  who, 
it  is  plain,  had  not  the  advantage  of  the  daily  and  inti- 
mate contact  which  the  servant  had.  As  said  in  the 
Farley  case,  supra,  **If  he — plaintiff — ^had  no  knowl- 
edge which  imposed  a  risk  upon  him,  then  neither  did 
the  defendant  have  knowledge  which  imposed  a  lia- 
bility upon  him.''  We  regard  this  reasoning  as 
equally  applicable  to  the  relation  of  the  parties  in  the 
case  at  bar.    Cooper  v.  Cashman,  190  Mass.  75. 

But  plaintiff  says  that  he  did  not  know  that  the 
animal  was  vicious.  Still,  if  he  was  vicious,  such  fact 
is  not  proven  to  have  been  brought  to  the  knowledge 
of  defendant  by  any  evidence  saving  the  remark  of 
Benson,  the  foreman,  to  plaintiff  immediately  after  the 
happening  of  the  accident — '*Yes,  I  know,  the  son  of 
a  bitch  he  bit  me. ' '  How  this  can  shed  any  light  upon 
the  fact  of  knowledge  imputable  to  defendant  that  the 
jackass  was  vicious  and  had  a  tendency  to  bite  man- 
kind, we  do  not  perceive.  The  remark  of  Benson  cer- 
tabily  did  not  change  the  jackass  from  what  he  was 
to  a  dog;  so  that  Benson's  remark  simply  amounted  to 
a  statement  that  the  jackass  bit  him.  But  under  what 
conditions?  Was  the  beast  aggravated  by  Benson, 
teased  or  tormented,  beaten  or  maltreated  I  From  one 
instance  of  biting,  without  explanation  of  the  cause 
which  led  up  to  the  act,  can  it  be  said  that  the  animal 
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had  a  tendency  to  bite  mankind,  knowledge  of  which 
is  impntable  to  defendant  from  such  solitary  unex- 
plained incident!  We  are  not  prepared  to  go  to  the 
extremity  of  so  holding. 

The  injury  to  plaintiff  was  suffered  about  the  hour 
of  seven  o^clock  in  the  morning,  as  he  was  leaving  the 
jackass  after  having  watered  him.  The  jackass  took 
plaintiff  by  the  wrist  with  his  teeth  and  pinioned  him 
against  the  stall  and  broke  the  bones  of  his  left 
arm  and  lacerated  it.  The  jackass  kept  plaintiff  so 
pinioned  for  five  minutes  and  until  assistance  came  to 
relieve  him  from  his  unpleasant  and  painful  predica- 
ment. Nothing  occurred  between  plaintiff  and  the 
jackass  that  morning  to  provoke  the  assault,  so  far 
as  plaintiff's  testimony  discloses.  Of  all  the  times 
plaintiff  had  attended  on  the  jackass,  nothing  of  the 
kind  had  happened  before,  according  to  his  testimony, 
and  but  for  the  testimony  of  Benson  and  other  of  de- 
fendant's witnesses  the  action  of  the  jackass  would  be 
inexplicable.  But  Benson  swears  that  when  he  put 
plaintiff  to  work  he  cautioned  him  not  to  tease  or  annoy 
the  jackass,  because  if  provoked  he  might  bite  him. 
Benson  further  testifies  that  he  several  times  heard 
that  plaintiff  had  teased  the  jackass,  and  that  on  every 
such  occasion  he  warned  him  of  his  danger;  that  on 
the  day  preceding  the  accident  he  warned  him.  The 
witnesses  Sherrill  and  Finchley  corroborated  Benson, 
testifying  that  they  heard  Benson  warn  plaintiff  not 
to  tease  the  jackass  on  the  occasions  Benson  swears 
he  warned  plaintiff.  Sherrill  and  Finchley  also  posi- 
tively testify  that  it  was  the  daily  habit  of  plaintiff 
to  tease  the  jackass,  and  that  when  teased  and  annoyed 
they  have  seen  the  jackass  snap  at  plaintiff  and  try 
to  bite  him.  It  was  generally  known  around  the  bam 
that  the  jackass  would  bite  if  teased  and  provoked. 
Plaintiff's  method  of  maltreating  the  animal  was  by 
running  a  rake  over  him,  prodding  him  with  a  pitch- 
fork and  hitting  him  with  a  strap.  There  is  a  good 
deal  of  human  nature  in  the  jackass,  and,  while  docile 
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enough  when  kindly  treated,  the  human  attribute  of 
resentment  and  brute  retaliation  are  apt  to  be  aroused 
when  smarting  under  ill  treatment  and  abuse.  These 
latent  instincts  of  the  brute  nature  are  developed  by 
abuse  and  made  manifest  under  provocation ;  and  they 
are  not  confined  to  the  brute  creation.  The  jackass 
had  for  days  suffered  indignities  and  cruel  treatment 
at  the  hands  of  plaintiff,  and  his  attempts  to  retaliate 
by  snapping  and  biting  at  plaintiff  had  failed.  The 
jackass  undoubtedly  brooded  under  the  insults  of  his 
tormentor  and  yearned  for  revenge.  He  watched  his 
opportunity,  and  when  the  tormentor  was  off  his  guard 
and  little  dreaming  of  the  retribution  in  store  for  him, 
the  brute  seized  him  and  wounded  him  as  before  de- 
tailed. In  this  state  of  the  case  we  can  but  voice  the 
rule  laid  down  in  Keightlinger  v.  Egan,  55  111.  235, 
that  **if  the  plaintiff  wantonly  irritated  and  aggra- 
vated the  dog  and  the  dog  bit  him  in  repelling  the 
aggression  plaintiff  should  not  be  allowed  to  recover 
for  damages  caused  by  his  own  wrong. ' ' 

Whatever  may  have  been  the  effect  upon  the  jury  of 
the  admission  of  the  evidence  that  Benson  stated, 
after  the  accident,  that  the  jackass  bit  him — which 
statement  Benson  denies  having  made — we  doubt  the 
correctness  of  the  admission  of  such  a  statement  made 
subsequent  to  the  accident.  C.  &  N.  W.  Ry.  v.  Fillmore, 
57  m.  265 ;  M.  C.  R.  R.  v.  Gougar,  55  ibid.  503 ;  Same  v. 
Carrow,  73  ihid.  348 ;  McCarthy  v.  Muir,  50  111.  App. 
510.  Still,  whether  admissible  or  not,  the  finding  of  the 
jury  and  the  judgment  of  the  court  are  manifestly 
against  the  probative  force  of  the  evidence.  In  this  con- 
dition of  the  proof  the  motion  of  defendant  for  a  new 
trial  should  have  been  granted.  Plaintiff 's  main  case  was 
unsupported  save  by  his  own  testimony.  He  had  no 
corroborative  proof,  nor  were  there  circumstances  in 
evidence,  undenied,  to  lend  corroborative  force  to  any 
material  portion  of  his  proof.  On  the  contrary  every 
circumstance  material  to  plaintiff's  right  of  recovery 
was  met  by  positive  denial  by  defendant's  witnesses, 
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and  a  complete  defense  is  substantiated  by  defendant's 
proofs,  which  is  met  with  the  denial  of  plaintiff  only. 
A  judgment  thus  resting  for  its  support  cannot  be 
maintained.  Peaslee  v.  Glass  Co.,  61  HI.  94;  Johnson 
V.  Sochurek,  104  111.  App.  350. 

Every  material  matter  of  proof  of  plaintiff  rests  in 
his  testimony,  and  it  is  met  with  contradiction  by  the 
defendant's  witnesses  Benson,  Sherrill  and  Finchley. 
The  credibility  of  these  witnesses  being  unchallenged, 
it  is  clear  that  the  proof  greatly  preponderates  in 
favor  of  defendant's  contentions,  and  that  plaintiff 
has  not  only  failed  to  make  out  his  case  by  a  pre- 
ponderance of  the  evidence,  but  that  the  defendant's 
defense  is  sustained  by  an  overwhelming  preponder- 
ance of  the  proof. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded  for  a  new  trial  consistent 
with  the  views  here  expressed. 

Reversed  and  remanded. 


Hydraiille  Engineering  Works,  Defendant  in  Error, 
y.  Wittenberg  Matzoh  Company,  Plaintilf  in  Error. 

Oen.  No.  13,868. 

1.  Appeals  and  ebbobs — when  judgment  of  Municipal  Court  not 
affirmed  hy  denial  of  supersedeas.  A  Judgment  of  the  Municipal 
Court  is  not  ipso  facto  affirmed  by  the  denial  of  a  supersedeas,  where 
the  judge  upon  denying  such  supersedeas  enters  an  order  to  the 
effect  that  the  denial  of  such  supersedeas  shall  not  operate  as  an 
affirmance  of  the  judgment  In  question. 

2.  CoNTBACTS — when,  for  construction  of  machine^  hroJcen. 
Where  one  party  agrees  to  construct  a  machine  for  another  pur- 
suant to'  the  ideas  and  subject  to  the  approval  of  a  party  specified, 
the  failure  of  such  other  to  supply  such  ideas  so  as  to  enable  the 
construction  of  the  machine,  constitutes  a  breach. 

Assumpsit.  Error  to  the  MunicipsLl  Court  of  Chicago;  the  Hon. 
Max  Ebebhabdt,  Judge,  presiding.  Heard  in  'this  court  at  the 
October  term,  1907.    Affirmed.    Opinion  filed  May  18,  1908.. 
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Benjamin  C.  Bachrach,  for  plaintiff  in  error. 
McABDiiB  &  MoAbdlb,  for  defendant  in  error. 

Mr.  PRBsroiNG  Justice  HoiiDom  delivered  the  opin- 
ion of  the  court. 

On  application  in  vacation  after  the  March  term, 
1907,  a  justice  of  this  court  refused  to  make  the  writ 
of  error  here  sued  out  for  the  purpose  of  reversing 
a  judgment  of  the  Municipal  Court  for  $273.30,  a 
supersedeas.  Under  the  terms  of  the  Municipal  Court 
Act  such  refusal  would  operate  to  affirm  the  judgment 
unless  an  order  to  the  contrary  was  made.  An  order 
that  the  refusal  to  make  the  writ  of  error  a  supersedeas 
should  not  operate  as  an  affirmance  of  the  judg- 
ment being  entered,  brings  the  record  for  review  be- 
fore the  whole  court. 

The  cause  was  heard  on  oral  argument  and  thje 
briefs  of  the  parties.  After  attentively  listening  to 
the  oral  arguments  of  the  counsel  and  diligently  re- 
viewing the  record  and  carefully  reading  the  briefs, 
the  court  finds  no  sufficient  reason  justifying  an  inter- 
ference with  the  judgment  of  the  Municipal  Court. 
There  is  one  crucial,  controlling  question  which  dis- 
poses of  the  merits  of  the  whole  case.  As  to  this  there 
is  no  serious  dispute.  That  question  rests  in  the  fact 
that  a  machine  for  making  unleavened  bread  partaken 
of  by  Jews  during  their  religious  observance  of  the 
**  Feast  of  the  Passover  *'  was  to  be  constructed  by 
defendant  in  error  under  the  instruction  and  direction 
of  Bemhard  Levin,  the  inventor,  and  acceptable  to 
him  when  completed.  The  contract  in  this  regard  pro- 
vides: **This  machine  is  to  be  made  to  the  approval 
of  Mr.  B.  Levin  and  according  to  his  ideas."  This 
clause  made  it  incumbent  upon  plaintiff  in  error  to  fur- 
nish defendant  in  error  Levin's  ideas  in  some  explicit 
and  understandable  form.  This  it  failed  to  do  in  any 
form.  Drawings  from  which  the  machine  could  have 
been  constructed  were  refused  on  the  ground  of  their 
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expense.  A  model  of  the  machine  which  might  have 
been  used  as  a  guide  to  construction  was  not  furnished. 
The  machine  could  not  be  builded  upon  the  verbal  di- 
rections and  explanations  of  Levin,  for  they  were  not 
sufficiently  intelligible  or  understandable  for  that  pur- 
pose. Levin  finally  disposes  of  the  whole  question  by 
admitting  that  the  machine  could  not  be  finished  ac- 
cording to  his  ideas  from  any  instructions  he  had 
given  or  information  furnished  by  him  to  defendants 
in  error  or  to  any  one  for  them.  Finally  Levin  quit 
the  service  of  plaintiflf  in  error,  and  from  that  time 
forth  gave  no  directions  and  furnished  no  ideas  for 
the  further  construction  of  the  machine. 

The  failure  to  complete  the  machine  is  owing  to  no 
fault  or  dereliction  of  defendant  in  error.  The  com- 
pletion of  the  machine  was  rendered  impossible  be- 
cause the  inventor,  Levin,  did  not  furnish  the  informa- 
tion essential  to  enable  it  to  be  completed.  The  failure 
of  Levin  in  this  regard  is  imputable  to  plaintiflf  in 
error,  as  under  the  contract  it  was  incumbent  upon  it 
to  see  that  Levin  furnished  such  information.  It  fol- 
lows that  defendant  in  error  being  in  no  way  respon- 
sible for  the  machine  not  being  completed  and  de- 
livered, is  entitled  to  recover  the  fair  value  of  all  work 
and  material  done  and  furnished  by  defendant  in  er- 
ror entering  into  the  machine  in  its  incomplete  condi- 
tion. This  the  Municipal  Court  accorded  it  in  enter- 
ing judgment  upon  the  verdict  of  a  jury  who  had 
determined  the  facts  in  favor  of  the  claim  of  defend- 
ant in  error. 

With  this  result  we  see  no  valid  reason  to  interfere. 
The  merits  and  justice  of  the  cause  are  plainly  with 
defendant  in  error.  There  are  no  errors  either  in  rul- 
ings on  evidence,  instructions  to  the  jury  or  remarks 
by  the  court  during  the  progress  of  the  trial,  which 
we  can  say  injuriously  affected  the  merits  or  impeded 
any  meritorious  defense  proffered  by  plaintiff  in  er- 
ror. 

As  the  merits  of  the  cause  are  with  defendant  in 
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error  it  is  patent  that  tha  counter-claim  of  plaintiff  in 
error  is  without  merit,  and  such  is  our  conclusion. 

As  there  are  neither  errors  of  law  nor  of  fact  in  this 
record  affecting  the  merits  of  the  controversy  between 
the  parties,  the  judgment  of  the  Municipal  Court  is 
affirmed. 

Affirmed. 


Josepli  H.  Strong,  Administrator,  y.  Nathan  SoodToi- 

sky. 

Gen.  No.  18,872. 

1.  Landlobd  Ain>  TENANT — When  new  tenancy  does  not  arise. 
Where  leasing  is  made  from  month  to  month,  a  re-letting  is  not 
deemed  to  take  place  at  the  recurring  of  each  month. 

2.  Landlobd  and  tenant — upon  whom  oWgation  to  make  repairs 
rests.  The  obligation  to  keep  premises  in  repair  rests  upon  the 
tenant  rather  than  upon  the  landlord. 

3.  Personal  injubixs — when  landlord  not  liahle  for.  A  landlord 
is  not  liable  for  personal  injuries  suffered  by  the  child  of  a  tenant 
where  he  (the  landlord)  is  under  no  obligation  to  keep  the  prem- 
ises in  repair,  nor  would  such  liability  exist  if,  after  the  letting, 
the  landlord  makes  and  breaks  a  promise  to  repair,  as  such  a 
promise  would  be  a  mere  nudum  pactum. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Error 
to  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph  E.  Oabt, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  May  18,  1908. 

John  C.  Kino  and  Wiluam  J.  Kino,  for  plaintiff  in 
error;  James  D.  Poweb,  of  counsel. 

Adleb  &  Ledebeb,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

Plaintiff's  intestate,  a  child  nearly  four  years  of 
age,  came  to  its  death  by  falling  out  of  a  window  of  a 
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flat  rented  by  his  mother  from  defendant,  the  land- 
lord. The  window  it  is  claimed  was  out  of  repair,  in 
that  the  catch  or  fastening  between  the  npper  and 
lower  sash  was  broken;  that  the  sash  weights  cansed 
the  window  to  suddenly  ascend,  and  the  child  fell  out. 
Just  how  the  accident  occurred  is  not  explained  by  the 
proofs.  What  the  child  was  doing  at  the  window  just 
before  he  fell  to  his  death  the  proof  fails  to  disclose. 
There  were  no  eye  witnesses  of  the  accident  who  testi- 
fied. The  mother  of  the  child  was  in  the  room  with 
him  at  the  time  and  had  very  shortly  before  talked 
with  him,  but  while  she  was  a  witness  she  admits  she 
did  not  see  the  occurrence.  She  was  oblivious  of  the 
fact  that  her  child  had  met  with  an  accident  until  she 
heard  a  commotion  in  the  street  caused  by  the  child's 
falling  out  of  the  window  to  the  street  below. 

This  suit  is  brought  under  the  statute  for  compensa- 
tion to  the  next  of  kin  for  damages  suffered  by  them 
from  the  death  of  the  intestate  resulting,  as  it  is  con- 
tended, from  negligence  attributable  to  defendant. 

On  the  motion  of  defendant  made  at  the  close  of  the 
plaintiff's  case,  the  court  instructed  the  jury  to  find 
a  verdict  for  the  defendant.  Upon  such  verdict  a 
judgment  of  nil  capiat  was  entered,  and  this  action  of 
the  court  is  assigned  as  reversible  error. 

Mrs.  Prince,  the  mother  of  the  child,  was  a  tenant 
by  the  month  of  the  premises  where  the  accident  oc- 
curred, and  at  the  time  of  its  happening  occupied  the 
premises  with  her  husband  and  children  as  a  resi- 
dence. From  the  testimony  of  Mrs.  Prince  it  seems 
she  rented  the  premises  in  the  month  of  May,  1899, 
at  a  rental  of  seven  dollars  a  month.  She  paid  the 
rent  monthly  in  advance.  The  renting  rested  in  parol 
by  a  verbal  agreement.  Mrs.  Prince  testified  that  her 
rent  day  was  on  the  eighth  of  the  month.  She  paid 
one  month's  rent  on  August  11,  1899,  and  the  receipt 
offered  in  evidence  by  plaintiff  recites  that  the  seven 
dollars  then  paid  was  rent  from  August  11th  to  Sep- 
tember 11,  1899.     Mrs.  Prince  further  testified  that 
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defendant  called  for  the  next  month's  rent  on  Septem- 
ber 9,  1899;  that  defendant  said  to  her,  ^^Well  Mrs. 
Prince,  I  thought  yon  would  take  down  the  rent-/'  she 
answered,  **I  want  you  to  come  up  for  it  this  time.'' 
He  asked  why,  and  she  said,  *'I  want  you  first  to  fix 
that  window;  do  you  see  that  catch  or  whatever  you 
call  it;  it  is  broken  off."  She  told  defendant  further 
that  the  catch  was  half  on  the  window  and  that  half 
was  broken  on  the  left-hand  side.  Defendant  ex- 
amined it  and  said  it  was  a  little  thing,  and  that  he 
would  fix  it  for  her,  saying,  *^I  will  do  it  as  quick  as 
I  can."  She  paid  him  four  dollars  and  stated  that  she 
would  pay  the  remaining  three  dollars  when  the  catch 
was  fixed.  Defendant  thereupon  left,  and  the  accident 
happened  two  days  thereafter  and  before  defendant 
fixed  the  catch. 

Plaintiff  grounds  the  right  to  recover  upon  the 
claim  that  the  leasing  was  from  month  to  month,  and 
in  law  a  new  term  commenced  with  each  succeeding 
month  of  the  tenancy,  and  that  where  a  landlord 
leases  premises  with  a  known  dangerous  place  in  them, 
he  is  liable  for  resulting  injuries  as  for  negligence. 
That  an  agreement  to  repair  unperformed  makes  the 
landlord  liable  for  injuries  following  upon  a  failure 
to  make  such  repairs. 

We  do  not  agree  with  any  of  these  contentions.  In 
the  first  place,  while  the  tenancy  was  by  the  month, 
it  does  not  follow  that  each  month  of  occupancy 
created  a  new  demise.  Such  a  tenancy  is  not  a  relet- 
ting at  the  beginning  of  each  recurring  month.  Hall 
V.  Sherrod,  97  HI.  App.  298. 

It  is  plain  that  under  such  a  holding  the  right  to 
occupy  could  not  be  terminated  upon  the  part  of  the 
landlord  except  by  his  giving  to  the  tenant  a  thirty 
day  notice  of  his  intention  to  terminate  such  monthly 
tenancy.  This  is  the  statute  law  of  this  state.  R.  S., 
chap.  80,  sec.  6.  Occupation  and  payment  of  monthly 
rent  creates  a  tenajicy  from  month  to  month.  Sebas- 
tian V.  Hill,  51  HI.  App.  273.    This  -was  the  relation- 
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ship  between  Mrs.  Prince  and  defendant.  That  the 
landlord  is  not  bound  to  repair  the  demised  premises, 
but  that  such  duty  rests  upon  the  tenant,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  is  so  well  settled 
in  this  jurisdiction  that  it  must  be  regarded  as  no 
longer  open  to  question  or  doubt.  Sunasack  v.  Morey, 
196  HI.  569.  In  this  case  the  court  say:  '*In  the  ab- 
sence of  a  covenant  to  repair,  the  landlord  is  not  bound 
to  keep  the  building  inhabitable;  and  he  is  therefore 
not  liable  for  damages  resulting  to  the  tenant  by  rea- 
son of  the  demised  premises  being  out  of  repair.'' 
.  But  if  the  contention  of  plaintiff  was  well  taken 
there  is  no  evidence  that  at  the  commencement  of  the 
new  monthly  tenancy,  September  8,  1899,  there  was 
any  ** dangerous  place''  upon  the  premises.  When  the 
catch  got  out  of  repair  is  not  shown,  although  it  fairly 
appears  that  the  defendant  first  knew  of  the  condition 
of  the  catch  by  Mrs.  Prince's  calling  his  attention  to 
it  after  the  new  tenancy  had  commenced.  Further- 
more, having  reference  to  the  nature  of  the  defect,  we 
are  not  prepared  to  say  that  it  was  of  such  a  character 
as  to  fall  within  the  designation  of  a  dangerous  place. 
If  the  catch  had  been  in  a  perfect  condition  of  repair 
the  act  of  leaving  the  window  open  might  have  re- 
sulted in  the  same  kind  of  an  accident.  Nor  can  it  be 
said  from  the  testimony  that  even  had  defendant  been 
liable  to  make  repairs  to  the  catch  that  the  delay  so 
to  do  after  knowledge  of  the  defect  came  to  defendant 
was  of  sufficiently  long  duration  as  to  charge  him  with 
negligence.  It  was  but  two  days  from  the  alleged 
promise  to  the  lamentable  accident.  Neither  can  we  say, 
after  a  careful  reading  of  the  testimony,  that  the  ac- 
cident is  attributable  to  the  defective  catch  on  the 
window  sash,  or  that  such  defect  was  the  proximate 
cause  of  the  accident. 

It  is  also  the  law  that  an  agreement  upon  the  part 
of  the  landlord  with  the  tenant  to  repair  the  demised 
premises  after  the  making  of  the  lease  and  the  de- 
livery of  possession  thereunder,  is  a  nudum  pactum 


Chicago-^First  District — A,  J).  1908.    187 


Dahl  v.  Macdonald  Engineering  Co. 


and  not  binding  upon  the  landlord.  The  agreement 
to  repair,  if  ever  made,  was  not  made  at  the  commence- 
ment of  the  relationship  of  landlord  and  tenant  be- 
tween defendant  and  Mrs.  Prince,  even  upon  the 
theory  that  a  new  letting  occurred  September  8,  1899, 
the  rent  day.  As  said  in  Borggard  v.  Gale,  107  111. 
App.  128,  '*If  the  defendant  promised  to  repair  the 
floor  after  the  execution  of  the  lease,  such  promise 
was  a  mere  nudum  pactum,  and  no  liability  would 
exist  for  a  failure  on  his  part  to  make  such  repairs.*' 
On  further  review  this  decision  was  aJBSrmed  in  205  111. 
511. 

To  a  like  effect  is  Fowler  Cycle  Works  v.  Fraser  & 
Chalmers,  110  111.  App.  126. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 

Affirmed. 


Herman  Dahl,  Defendant  in  Error,  v.  Macdonald  Engi- 
neering Company,  Plaintiff  in  Error. 

Oen.  No.  13,852. 

1.  Vebdict — when  presumption  arises  that  evidence  sustains. 
The  presumption  is  that  a  verdict  Is  sustained  hy  the  evidence 
where  all  the  evidence  which  was  heard  and  considered  by  the  Jury 
is  not  presented  to  the  Appellate  Court,  aa  in  this  case,  a  model 
which  was  before  the  jury  and  used  by  the  attorneys  for  both 
parties  and  which  is  essential  to  the  full  understanding  of  questions 
and  answers. 

2.  Instructions — when  errors  in,  will  not  reverse  on  appeal 
front  judgment  in  Municipal  Court,  Errors  in  instructions  will  not 
reverse  a  Judgment  rendered  by  the  Municipal  Court  unless  the 
Appellate  Court  is  "satisfied"  that  such  judgment  ''is  contrary  to 
the  law  and  the  evidence." 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  Arnold  Heap,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
May  18,  1908. 
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Statement  by  the  Court.  Defendant  in  error  was 
plaintiff,  and  plaintiff  in  error  was  defendant  in  the 
trial  court.  The  plaintiff's  claim,  as  set  forth  in  his 
bill  of  particulars,  is  substantially  for  permanent  per- 
sonal injury,  which  he  claims  was  caused  by  defend- 
ant negligently  ordering  him  to  work  in  a  dangerous 
and  unsafe  place,  with  unsafe  instrumentalities,  and 
that  defendant  negligently  failed  to  furnish  a  suffi- 
cient number  of  men,  and  that  his  foreman  was  un- 
skilled and  incompetent.  The  cause  was  tried  by  the 
court  and  a  jury.  The  jury  found  for  the  plaintiff  and 
assessed  his  damages  at  $1,000,  and  the  court  over- 
ruled a  motion  of  defendant  for  a  new  trial  and  ren- 
dered judgment  on  the  verdict. 

F.  J.  Canty,  R.  J.  Folonie  and  George  Pfibshing, 
for  plaintiff  in  error. 

Jacob  C.  LeBosky,  for  defendant  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  jilaintiff  is  a  structural  iron  worker,  and  had 
boon  engaged  in  that  business  for  twenty-three  years 
at  the  time  of  the  aocident.  He  was  employed  by  the 
defendant,  the  Macdonald  Engineering  Co.,  which  com- 
pany was  also  engaged  in  the  structural  iron  business, 
and,  at  the  time  of  the  accident,  was  engaged  in  that 
business  at  a  grain  elevator  situated  on  the  Chicago 
river  near  Ashland  avenue  in  the  city  of  Chicago. 
November  6,  1906,  the  plaintiff  and  one  Johnson  were 
at  work  on  a  scaffold  between  two  chutes  of  the  eleva- 
tor, endeavoring  to  adjust  in  place  an  iron  platform, 
which  was  to  be  a  permanent  fixture,  around  a  chute. 
The  plaintiff  supported  one  end  of  the  platform  on  his 
shoulder.  The  other  end  of  it  was  propped  up  by  a 
piece  of  scaffolding  1  by  4  or  2  by  4,  and  several  feet 
in  length.  The  machinery  of  the  elevator  was  in  opera- 
tion at  the  time.    The  evidence  tends  to  prove  that  there 
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was  a  jar  or  shaking,  and  that  the  piece  of  scantling 
holding  up  the  end  of  the  iron  platform  fell  or  slipped, 
and  the  end  which  the  plaintiff  was  supporting  on  his 
shoulder  fell,  and  his  left  hand  was  caught  between 
the  platform  and  a  ladder,  which  he  had  hold  of  in 
order  to  brace  himself,  with  the  result  that  the  index 
finger  of  his  left  hand  was  permanently  injured.  The 
weight  of  the  iron  platform  is  variously  estimated  by 
the  witnesses  at  from  sixty-five  to  one  hundred  and 
fifty  pounds.  A  model  was  put  in  evidence  by  the 
plaintiff,  without  objection  by  defendant's  attorney, 
of  which  plaintiff's  counsel  say:  "A  model  of  the 
entire  situation  was  introduced  in  evidence  by  the 
plaintiff.  It  consisted  of  ten  pieces  and  showed  the 
iron  'legs'  or  'chutes,'  the  iron  platform,  the  iron  lad- 
der, the  shoring  of  the  iron  platform,  and  the  parts 
and  construction  of  the  'staging'  or  'scaffolding,'  with 
its  wooden  'bents'  and  wooden  'legs'.  It  was  upon 
this  scaffolding  that  the  plaintiff  was  standing  at  and 
before  the  time  in  question." 

George  Scanlon,  witness  for  plaintiff,  testified,  re- 
ferring to  the  model,  which  was  in  the  presence  of 
the  jury.  Dahl,  the  plaintiff,  was  examined  and  cross- 
examined,  referring  to  tiie  model,  and  his  answers 
were,  in  part,  by  way  of  indicating  places  on  the  model. 
Northrup,  defendant's  witness,  referred  to  the  model 
in  his  answers,  and  so  also  did  Johnson,  defendant's 
witness,  both  in  direct  and  cross-examination.  The 
presiding  judge  certifies  that  the  evidence  in  the  bill 
of  exceptions  "was  all  the  evidence  offered  or  received 
on  the  hearing  of  the  above  entitled  cause ; ' '  yet  the  bill 
of  exceptions,  itself,  shows  that  the  model  was  put  in 
evidence. 

It  is  assigned  as  error  that  the  verdict  is  contrary 
to  the  evidence;  also  that  it  is  unsupported  by  the 
evidence,  and  the  chief  contest  between  the  parties  is 
in  respect  to  these  assignments  of  error. 

Now,  in  order  to  pass  intelligently  or  safely  on 
these  questions,  we  should  have  before  us  the  same 
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evidence  which  was  hefore  the  jury.  The  model  was 
hefore  the  jury,  and  they  had  an  opportunity  of  judg- 
ing of  the  safety  of  the  scaffold  by  seeing  or  observing 
the  model.  It  was  used  by  the  attorneys  for  both  the 
parties  in  examining  the  witnesses,  and  in  numerous 
instances  the  witnesses  answered  by  referring  to  the 
model  and  indicating  parts  of  it,  so  that  the  answer 
of  a  witness  could  only  be  understood  by  one  having 
both  witness  and  model  before  him.  The  evidence  was 
material  and,  for  aught  we  can  know,  may  have  in- 
fluenced, or  even  induced  the  verdict.  In  this  state 
of  the  record  we  cannot  say  that  the  verdict  is  not  sup- 
ported by  the  evidence,  or  that  it  is  manifestly  con- 
trary to  the  weight  of  the  evidence.  On  the  contrary, 
we  must  presume  that  it  is  in  accordance  with  the  evi- 
dence. Przckwas  v.  HI.  Steel  Co.,  82  HI.  App.  309; 
Holton  V.  Darling,  84  ib.  488;  Miller  v.  Cobden  B'g 
Ass'n,  119  ib.  39;  N.  Chicago  St.  E.  B.  Co.  v.  Eldridge, 
51  ib.  430,  434;  C,  B.  &  Q.  R.  E.  Co.  v.  Burton,  53  ib. 
69 ;  Garrity  v.  Hamburger  Co.,  136  HI.  499,  513-14. 

In  Leon  Christy  v.  Schwarzschild,  Nat.  Corp.  Rep. 
April  9,  1908,  p.  283,  recently  decided  by  the  U.  S. 
Court  of  Appeals  for  the  Seventh  District,  the  follow- 
ing appears  in  the  statement  of  the  case  by  the  court : 

*  ^  It  does  not  appear  just  how  the  cables  caught  the 
plaintiff,  or  whether  he  was  standing  within  their 
coils.  He  says  they  unwound  around  him,  in  around 
hinn  and  alongside  of  him,  and  that  he  did  not  change 
his  position  at  any  time  before  the  accident.  'Before 
the  car  fell  there  was  no  cable  around  me  or  in  front 
of  me.'  *It  was  right  alongside  of  me,  the  right  side 
as  I  was  facing  the  drum.'  He  further  testified  that 
he  assisted  Manhoff  to  straighten  out  the  cables  so  far 
as  to  get  his  hands  on  them  and  pull  them.  After  he 
was  caught  in  the  cables  he  says:  *My  feet  were  in 
this  shape  (indicating)  and  my  head  was  like  that 
(indicating).  I  should  judge  my  feet  were  two  feet 
or  so  above  the  floor.  I  was  lying  on  my  side  like  that 
(indicating).'    By  reason  of  this  inexcusable  fault  of 


Chicago— FiKST  District— A.  D.  1908.     191 


Dahl  y.  Macdonald  Engineering  Co. 


permitting  a  witness  to  'indicate'  something  which  can- 
not possibly  be  preserved  in  the  record,  it  is  impos- 
sible to  get  any  clear  notion  of  just  how  the  accident 
really  happened/*  The  court,  Mr.  Justice  Sanborn 
delivering  the  opinion,  say:  *'The  condition  in  which 
the  record  comes  to  us  makes  it  also  necessary  to  hold 
the  plaintiff  chargeable  with  contributory  negligence. 
Plaintiff  was  permitted  to  'indicate'  and  'illustrate' 
his  testimony  by  signs  and  gestures  which  are  not 
explained,  but  which  were  entirely  intelligible  to  the 
trial  court.  It  thus  happens  that  important,  perhaps 
vital,  evidence  is  not  before  us.  If  this  evidence  were 
here  it  might  be  clear  from  the  way  plaintiff  was 
caught  in  the  cables  that  he  carelessly  placed  himself 
in  a  dangerous  position.  To  authorize  reversal  error 
must  clearly  appear.  The  trial  court,  with  all  the  evi- 
dence before  it,  directed  a  verdict  for  defendant.  Some 
of  the  evidence  being  omitted  we  cannot  say  this  was 
error.  Consolidated  Stone  Co.  v.  Summit,  152  Ind. 
297.  Although  the  bill  of  exceptions  is  certified  to  con- 
tain all  the  evidence  offered,  heard  or  taken  at  the 
trial,  yet  the  omission  of  matters  apparent  on  its  face, 
which  might  have  been  controlling  of  the  decision  be- 
low, must  lead  to  aflSrmance  of  the  judgment." 

Objections  are  made  to  the  giving  and  refusal  of  in- 
structions, which  are  not  necessary  to  be  considered, 
as  by  section  23  of  the  Municipal  Court  Act  we  are 
precluded  from  reversing  a  judgment  unless  we  are 
satisfied  that  it  "is  contrary  to  the  law  and  the  evi- 
dence. ' ' 

The  judgment  will  be  aflSrmed  for  the  reason  that 
material  evidence  which  went  to  the  jury  is  not  before 

us. 

Affirmed. 
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William  H.  Bobinson,  Defendant  in  Error,  t.  Zalik 
Alexander,  alias,  ete^  Plaintiff  in  Error. 

een.  Xo.  13,856. 

Tbovesl — measure  for  damaget  in  adion  of.  The  proper  measure 
of  damages  In  an  action  of  trover  is  the  cnrrent  market  value  of 
the  property  alleged  to  have  been  converted,  at  the  time  of  the 
conversion,  with  interest  from  tliat  time  until  the  time  of  the  trial. 

Trover.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
STia>Hi::T  A.  Foster,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.  Reversed  and  remanded.  Opinion  filed  BAay  18, 
1908. 

ScHTjYLEB,  Jamieson  &  Ettelson,  for  plaintiff  in 
error. 

Foster,  Bradley  &  Stetson  and  Bobert  B.  Ciabk, 
for  defendant  in  error, 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  claim  of  the  plaintiff,  William  H.  Bobinson,  is 
for  damages  for  the  alleged  conversion  of  certain 
household  furniture  stored  with  the  defendant,  Zalik 
Alexander,  for  safe  keeping.  The  defendant  filed  a 
claim  of  set-off  for  cartage,  packing  and  storage.  The 
case  was  tried  by  the  court  and  a  jury ;  the  jury  found 
the  issues  for  the  plaintiff  and  assessed  his  damages 
at  $495.41,  and  the  court,  after  overruling  defend- 
ant's motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, rendered  judgment  on  the  verdict. 

The  contentions  of  plaintiff's  counsel,  relied  on  in 
argument,  are  that  the  court  erred  in  admitting  in- 
competent evidence,  and  in  excluding  competent  evi- 
dence, and  in  giving  and  refusing  instructions. 

The  furniture  was  purchased  by  the  plaintiff  from 
the  Hartman  Furniture  Company,  and  was  used  by 
him  a  year  after  he  purchased  it,  and  was  stored  by 
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him  with  the  defendant,  who  seems  to  have  been  doing 
business  in  the  name  of  **  Liberty  Storage  Ware- 
house, '  *  October  3,  1903,  and  defendant  receipted  for  ^ 
it  at  that  date.  The  plaintiff  never  paid  any  storage 
charges  on  the  goods.  September  27  or  28,  1906, 
plaintiflF,  by  his  agent,  made  demand  on  the  defendant 
for  the  goods,  and  was  informed  by  the  defendant 
that  the  goods  had  been  sold  for  charges. 

The  defendant  testified  that  the  goods  were  adver- 
tised for  sale  in  April,  1905,  and  were  sold  in  May, 
1905.  The  question  whether  or  not  the  defendant  had 
lawful  right  to  sell  the  goods  is  not  raised  by  counsel. 
The  plaintiff  himself  was  the  only  witness  as  to  the 
damages.  He  testified,  in  substance,  that  he  pur- 
chased the  goods  from  the  Hartman  Furniture  Com- 
pany and  paid  $521  for  them,  and  that  all  he  knew 
of  their  value  was  that  he  paid  that  price  for  them. 
He  used  the  goods  a  year  before  he  stored  them  Octo- 
ber 3,  1903,  so  that  he  must  have  purchased  them  at 
least  as  early  as  October  3,  1902.  He  demanded  re- 
turn of  the  goods  from  the  defendant  September  27, 
or  28,  1905,  within  a  few  days  of  three  years  from 
the  time  he  purchased  them,  and  after  using  them 
as  household  goods  for  a  year.  The  price  which  he 
paid  for  the  goods  is  not  evidence  of  their  value  when 
purchased,  as  they  may  have  been  greater  or  less 
than  the  market  value,  or  actual  ratio.  Brewster  v. 
Van  Liew,  119  111.  554,  562.  Even  if  the  price  paid 
in  October,  1902,  could  be  held  to  be  evidence  of  value 
at  that  date,  it  certainly  could  not  be  evidence  of  the 
value  in  May,  1905,  when  the  defendant  sold  the  goods, 
or  September  27  or  28,  1906,  when  demand  was  made 
on  him,  and  especially  after  the  goods  had  been  in 
use  by  the  plaintiff  for  a  year. 

It  is  contended  by  counsel  for  plaintiff  that  no  ob- 
jection to  the  plaintiff's  testimony  as  to  value  was 
made.  Plaintiff  testified  in  chief  that  the  value  Sep- 
tember 20,  1905,  was  $521,  but,  on  cross-examination, 
he  said  he  did  not  know  what  the  goods  were  worth 
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September  20,  1906,  and  on  redirect  he  said  he  fixed 
the  value  by  the  original  bills  of  the  Hartman  Fur- 
niture Co.,  and  stated  that,  at  the  time  he  authorized 
demand  to  be  made,  he  would  say  they  were  worth 
what  he  paid  for  them,  $521,  to  which  counsel  for  the 
defendant  objected.    On  recross  this  occurred: 

*'Q.  You  have  no  recollection  on  that,  other  than 
the  reference  to  the  bills;  you  had  no  knowledge  as 
to  their  value  without  reference  to  the  bills,  and  your 
only  knowledge  is  what  the  bills  stated!  A.  That  is 
the  only  way  I  could  find  that  out.** 

On  redirect  he  said  he  did  not  know  what  the  condi- 
tion of  the  goods  was  September  20,  1906.  It  ap- 
pears from  his  testimony  that  he  had  not  seen  the 
goods  since  July,  1903,  before  they  were  stored.  We 
cannot  sustain  the  contention  that  the  evidence  was 
not  objected  to. 

Alexander,  the  defendant,  testified  that  he  saw  the 
goods  when  they  were  delivered  at  the  warehouse, 
before  they  were  packed,  and  after  they  were  taken 
out  of  storage;  that  he  was  in  the  furniture  business 
about  seven  years,  and  knew  the  fair  and  reasonable 
market  value  of  household  furniture;  that  before  he 
was  in  the  furniture  business  he  was  twelve  years  in 
the  money  loaning  business,  and  in  that  business  was 
accustomed  to  appraising  furniture,  and  he  knew  the 
fair  market  value  of  the  furniture  in  question,  at  the 
time  it  was  sold.  He  was  then  asked  what  its  value 
was  at  the  time  of  the  sale,  and  the  court,  on  plaint- 
iff's objection,  excluded  the  evidence.    This  was  error. 

Sturges  V.  Keith,  57  111.  451,  is  a  leading  case  in 
this  state  on  the  question  of  damages  for  the  conver- 
sion of  chattels.  In  that  case,  the  court,  after  elabo- 
rate consideration  and  reference  to  numerous  cases, 
say:  **A  majority  of  the  court  adhere  to  the  gen- 
eral, well  established  rule  in  this  state,  viz:  that  the 
proper  measure  of  damages  in  an  action  of  trover  is 
the  current  market  value  of  the  property  at  the  time 
of  the  conversion,  with  interest  from  that  time  until 
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the  time  of  the  trial/*  There  is  no  dissenting  opin- 
ion, and  the  case  has  been  cited  with  approval  in 
several  snbsequent  opinions  of  the  Supreme  Court. 
Such  being  the  law,  the  very  question  before  the  court 
in  the  present  case,  was  the  market  value  of  the  prop- 
erty at  the  time  of  the  sale,  which  was  the  time  of 
conversion,  on  the  hypothesis  that  the  sale  by  the  de- 
fendant was  unlawfid — a  question  which,  as  before 
stated,  has  not  been  raised  by  counsel  and  is  not  be- 
fore us  for  decision.  Evidence  was  introduced  by  the 
defendant  tending  to  prove  that  goods  depreciate  in 
value  while  in  storage,  and  that  the  goods  in  (jues- 
tion  depreciated  in  value  while  in  storage;  but  the 
court  excluded  the  testimony  of  the  witnesses  as  to 
how  much  the  goods  had  depreciated  in  value.  The 
defendant  was  not  prejudiced  by  this  ruling,  as  there 
was  no  evidence  of  the  market  or  actual  value  of  the 
goods  when  stored,  therefore,  nothing  from  which  to 
deduct  depreciation. 

It  is  a  question  to  be  determined  from  evidence, 
whether  household  furniture  used  for  a  year,  as  that 
in  question  was,  is  or  not  known  in  the  market  as 
second-hand  furniture,  and  if  so,  what  is  the  market 
value  of  such  furniture,  if  any  market  value,  and  if 
none,  its  actual  value.  We  do  not  deem  it  necessary^ 
to  pass  on  other  contentions  of  counsel  for  defend- 
ant. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed  and  remanded. 
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Chicago  Wire  Chair  Company  t.  Kennedy  &  Wright 

Company  et  al. 

Gen.  No.  13,867. 

1.  Appeals  and  ebbobs — presumptions  %Dhich  aid  findings  of  chenr 
cellor.  It  is  presumed  that  a  chancellor  ignored  incompetent  evi- 
dence, if  any,  and  the  finding  of  a  chancellor  will  be  sustained  if 
the  competent  evidence  appearing  in  the  record  is  sufficient  for 
that  purpose. 

2.  SoLicrroB's  fees — toJiat  may  t>e  considered  &y  the  court  in 
determining  value  of.  It  is  competent  for  the  court  to  consider  in 
connection  with  the  testimony  its  own  knowledge  of  the  value  of 
the  services  of  a  solicitor  in  procuring  the  dissolution  of  an  In- 
junction. 

3.'  Injunctions — power  of  court  to  assess  damages  prior  to  final 
hearing.  It  is  within  the  power  of  the  court  to  assess  damages 
upon  the  dissolution  of  an  injunction  prior  to  the  final  hearing' of 
the  cause. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Lockwood  Honobe,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  May 
18,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  decree  for  damages  on  the  dissolution  of  a  tempo- 
rary injunction.  Appellant,  December  20,  1907,  filed 
a  bill  against  appellees,  from  which  it  appears  that  • 
appellant  occupied  in  its  business,  the  manufacture  of 
wire  chairs,  the  entire  first  floor  of  a  building  in  the  city 
of  Chicago,  and  that  there  were  stairs  from  the  upper 
floors  of  the  building  down  to  the  first  floor;  but  said 
stairway  was  entirely  enclosed  at  the  first  floor,  and 
a  door,  through  which,  when  opened,  there  was  ac- 
cess from  the  upper  floors  to  the  first  floor,  was  kept 
locked,  before  and  at  the  time  appellant  became  a 
lessee  of  the  first  floor.  The  appellees  occupied  in 
their  business  an  upper  floor  of  the  building,  and  one 
of  them,  Monroe  J.  Friedman,  president  of  the  Ken- 
nedy &  ^Vright  Co.,  asked  appellant  for  permission 
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for  himself  and  the  employes  of  his  company  to  use 
the  stairway  to  pass  through  part  of  the  first  floor 
when  coming  to  and  leaving  their  work  in  the  building, 
which  was  refused,  when  Friedman  threatened  to 
break  down  the  door  at  the  foot  of  the  stairway,  which 
he  subsequently  did,  and  he  and  his  employes  used 
the  stairway  to  pass  and  repass  to  the  first  floor  and 
across  part  of  appellant's  premises,  to  and  through 
a  street  door  and  to  and  from  the  street.  To  prevent 
this  a  temporary  injunction  was  issued,  without  notice, 
December  20,  1906,  as  prayed  by  the  bill,  on  appel- 
lant giving  bond  in  the  penalty  of  $300.  December 
27,  1906,  the  injxmction  was  dissolved,  on  motion  of 
appellees,  with  leave  to  file  suggestion  of  damages 
within  ten  days.  December  29th  appellees  filed  sug- 
gestion of  damages.  March  4,  1907,  a  decree  was 
rendered,  which,  after  reciting  the  prior  proceedings, 
proceeds  as  follows: 

**And  said  cause  having  come  on  for  hearing  upon 
the  said  petition  as  aforesaid,  and  evidence  having 
been  taken  in  support  thereof  upon  hearing  in  open 
court,  the  court  finds  that  the  defendants  have  em- 
ployed solicitors  and  counsel  in  this  cause  for  the  pur- 
pose of  procuring  the  dissolution  of  the  injunction 
granted  upon  the  filing  of  the  bill  of  complaint  herein, 
and  that  the  reasonable  fees  and  charges  of  counsel 
for  the  defendants  in  procuring  the  dissolution  of  the 
injunction  as  aforesaid  amount  to  the  sum  of  one 
hundred  dollars  ($100). 

"The  court  further  finds  that  there  has  been  a 
breach  of  the  conditions  of  the  injunction  bond  here- 
inbefore mentioned,  and  that  the  defendants  to  this 
cause  have  sustained  damages  by  reason  of  the  breach 
of  said  bond  and  wrongful  issuance  of  said  injunc- 
tion (exclusive  of  their  costs)  in  the  sum  of  one 
hundred  dollars  ($100)  for  the  reasonable  fees  and 
charges  of  their  solicitors  and  counsel  in  procuring 
the  dissolution  of  the  injunction  granted  upon  the  bill 
of  complaint  as  aforesaid. 

**It  is  therefore  ordered  and  adjudged  that  the  dam- 
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ages  accruing  to  the  said  defendants  because  of  the 
breach  of  the  injunction  bond  hereinbefore  mentioned, 
and  because  of  the  issuance  of  the  injunction  upon 
the  bill  of  complaint  are  hereby  fixed,  assessed  and 
awarded  at  the  sum  of  one  hundred  dollars  ($100)/' 
The  decree  concludes  with  an  order  that  appellees 
recover  of  appellant  $100. 

D.  Wiley  MoCaughey,  for  appellant. 

Zeisleb,  Fbiedman  &  Mebgentheim,  for  appellees. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Appellant's  counsel  contends:  (1)  That  the  dam- 
ages are  excessive;  (2)  that  there  is  no  evidence  of 
the  usual  and  customary  charge,  in  the  city  of  Chi- 
cago, for  such  services  as  were  rendered  by  appellees' 
solicitors;  and  (3)  that  the  court  erred  in  entering  a 
decree  for  damages  prior  to  the  final  hearing  on  the 
merits. 

Appellant's  counsel  says  that  appellees  were  per- 
mitted to  recover  damages  for  services  not  rendered 
by  their  solicitors  on  the  motion  to  dissolve  the  in 
junction.  The  notice  of  the  motion  to  dissolve  the 
injunction  was  served  December  21,  1906,  and  Decem- 
ber 26,  1906,  appellant  served  notice  on  appellees  that, 
December  27,  1906,  it  would  move  the  court  for  leave 
to  amend  the  bill  and  to  file  additional  aflSdavits,  and 
also  served  on  appellees  copies  of  the  proposed  amend- 
ment and  the  affidavits. 

Appellant's  counsel  says,  in  substance,  in  his  argu- 
ment, that  appellees  were  permitted  to  recover  for 
time  spent  by  their  solicitors  in  examining  the  pro- 
posed amendment  to  the  bill,  the  affidavits  in  support 
thereof,  and  an  affidavit  which  seems  to  have  been 
prepared  to  be  used  in  support  of  a  motion  for  a  rule 
on  appellant  to  show  cause  why  it  should  not  be  pun- 
ished for  contempt.    The  witnesses  for  appellees,  on 
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the  hearing  of  the  suggestion  of  damages,  were  Mr. 
Zeisler  and  Mr.  Gardner.  The  appellant  introduced 
no  evidence.  Mr.  Zeisler  testified,  among  other  things, 
that  it  took  him  about  two  hours  to  read  the  aflSdavits 
above  mentioned,  namely,  the  affidavits  in  support  of 
the  bill  and  the  affidavit  for  a  rule  to  show  cause. 
The  fact,  however,  that  counsel  testified  to  having 
spent  some  time  in  the  consideration  of  matters  which 
it  may  not  have  been  necessary  to  consider  in  pre- 
paring for  the  motion  to  dissolve,  does  not  warrant 
the  conclusion  that  the  court,  in  assessing  damages, 
considered  the  time  so  spent.  It  must  be  presumed 
that  the  chancellor  ignored  incompetent  evidence,  if 
any,  and  if,  excluding  the  incompetent  evidence,  if 
any,  there  is  sufficient  competent  evidence  to  support 
the  decree,  it  will  not  be  reversed.  Dowie  v.  DriscoU, 
203  HI.  480,  487.  It  is  evident  from  the  record  that 
the  court  had  in  mind  the  rule  as  to  the  proper  evi- 
dence on  the  hearing.  After  Mr.  Zeisler  had  stated, 
in  answer  to  a  question,  that  he  performed  services  in 
Chicago  Wire  Chair  Co.  v.  Kennedy  &  Wright  Co., 
the  following  occurred : 

*'Q.  State,  Mr.  Zeisler,  the  work  that  you  did  in 
connection  with  the  caset  A.  As  I  recall  it,  the  bill 
was  called  to  my  attention  one  afternoon. 

Mr.  McCaughey:  I  object  to  the  form  of  the  ques- 
tion, and  ask  that  the  question  be  limited  to  the  work 
that  was  done  in  regard  to  the  dissolution  of  the  tem- 
porary injunction. 

The  Court:  I  will  sustain  the  objection  to  that. 
The  question  will  be  confined  to  the  work  that  was  done 
by  Mr.  Zeisler  with  reference  to  the  dissolution  of  the 
temporary  injunction.** 

It  also  appears  from  Mr.  Zeisler  *s  testimony  that, 
in  preparing  for  the  motion  to  dissolve,  he  examined 
the  bill  and  the  affidavit  in  support  of  it,  and  was  of 
opinion  that  the  affidavit  was  defective.  On  this  testi- 
mony appellant's  counsel  bases  the  proposition  that  it 
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was  not  necessary  for  appellees'  counsel  to  spend  any 
time  in  the  examination  of  the  hill.  We  think  it  suf- 
ficient to  say,  without  comment,  that  we  cannot  con- 
cur in  this  proposition. 

Counsel  for  appellant  is  mistaken  in  saying  there 
was  no  evidence  that  the  solicitors'  fees  allowed  by 
the  court  were  such  as  are  usual  and  customary  in 
such  case  as  the  present.  Mr.  Zeisler  was  questioned 
and  answered  as  follows: 

*'Q.  Are  you  familiar  with  the  usual  and  custom- 
ary charges  of  attorneys  in  the  county  of  Cook? 
A.    I  think  I  am  thoroughly  familiar  with  them. 

Q.  Have  you  ever  been  engaged  in  cases  where  it 
was  necessarv  to  have  injunctions  dissolved?  A.  A 
great  many  of  them. 

Q.  I  would  then  like  to  ask  your  opinion  as  to  the 
fair,  usual  and  customary  charges  of  attorneys  in  the 
county  of  Cook  for  the  dissolution  of  the  injunction 
in  this  case,  where  ten  to  twelve  hours  were  spent  in 
procuring  the  dissolution.  A.  In  a  case  of  this  kind, 
and  having  in  mind  exactly  the  work  that  was  done,  I 
believe  that  any  lawyer  of  my  standing  would  charge, 
and  would  be  entitled  to  charge,  not  less  than  $150. 
In  this  particular  instance,  however,  the  president  of 
the  defendant  corporation  is  a  brother  of  my  partner, 
and  as  we  are  charging  that  client  very  reasonable 
fees,  on  account  of  the  relationship,  we  did  charge  the 
defendant  corporation  $100  for  our  services,  and  I  re- 
garded that  as  a  very  low  and  most  reasonable  charge, 
according  to  what  lawyers  of  this  bar  charge  under 
similar  circumstances." 

The  matter  was  heard  by  the  chancellor  on  the  testi- 
mony of  witnesses  in  open  court,  and  in  such  case  the 
chancellor's  finding  of  facts  will  not  be  set  aside,  un- 
less clearly  and  manifestly  against  the  weight  of  the 
evidence,  which  the  finding  in  question  is  not-  Hess 
V.  Killebrew,  209  111.  193.  In  the  present  case  the  ap- 
pellant offered  no  evidence.     It  was  competent  for 
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the  court  to  consider,  in  connection  with  the  testimony, 
its  own  knowledge  of  the  value  of  the  services  of  ap- 
pellee's solicitors  in  procuring  a  dissolution  of  the 
injunction.    McMullen  v.  EejTiolds,  209  111.  504,  507. 

Appellant's  third  contention,  that  the  court  erred 
in  assessing  and  decreeing  damages  before  the  final 
hearing,  is  fully  answered  in  Keith  v.  Henkleman,  173 
111.  137 ;  Wing  v.  Dodge,  80  ib.  564,  and  Darst  v.  Gale, 
83  ib.  136. 

The  decree  will  be  affirmed. 

Affirmed. 


Jesse  0.  Steele  t.  John  F.  Hohenadel. 

Gen.  No.  13,871. 

1.  Decheb — when  rule  thatf  must  he  supported  hy  specific  findings 
or  evidence  does  not  apply,  A  consent  decree  need  not  be  supported 
by  specific  findings  of  fact  or  by  evidence  preserved  by  a  certificate 
of  evidence. 

2.  Children — consideration  determining  custody  of.  When  the 
question  involved  is  the  custody  of  an  infant,  the  prime  considera- 
tion, and  that  which  takes  precedence  of  all  other  considerations, 
is  the  welfare  of  the  infant.  When  a  guardian  has  been  appointed 
and  circumstances  have  so  changed  since  the  appointment  as  to 
make  it  to  the  infant's  interest  that  a  different  guardian  be  ap- 
pointed, a  court  of  chancery  has  ample  power  to  make  the  change 
and  will  not  hesitate  to  remove  the  former  guardian  and  appoint 
another. 

3.  Childseit — who  natural  guardian.  The  father  is  the  natural 
guardian  of  his  infant  child  and  his  right  to  its  custody  is  prima 
facie  before  that  of  all  others. 

4.  Appeals  and  ebbobs — effect  of  appeal  upon  decree  appointing 
guardian  and  awarding  custody  of  child.  The  sole  effect  of  an  ap- 
peal appointing  a  guardian  and  awarding  the  custody  of  a  child 
is  to  suspend  its  operation  pending  the  determination  of  the  appeal. 

5.  JuBisDicnioN — when  court  without  power  with  respect  to  ap- 
pointment of  guardian  and  awarding  of  custody  of  child.  Where 
a  decree  has  been  entered  appointing  a  guardian  and  awarding  the 
custody  of  the  child  and  has  been  appealed  from  and  the  appeal 
perfected,  the  court  which  rendered  such  decree  is  without  Juris- 
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diction  to  enforce  the  provisions  of  a  former  decree  which  is  changed 
by  the  provisions  of  the  decree  appealed  from. 

6.  Contempt — when  punishment  for,  erroneous.  Where  a  writ 
Is  issued  ordering  that  a  party  be  brought  into  court  to  show  cause. 
If  any  he  has,  why  he  should  not  be  committed  for  contempt.  It 
is  error  to  refuse  to  permit  him  to  answer  and  show  cause,  if  any 
he  has. 

Bill  In  chancery.  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthiix,  Judge,  presiding.  Heard  In  this  court 
at  the  October  term,  1907.    Reversed.    Opinion  filed  May  18,  1908. 

Statement  by  the  Court.  May  14,  1906,  John  ?• 
Hohenadel,  defendant  in  error,  filed  a  bill  against  Jesse 
0,  Steele,  plaintiff  in  error,  averring,  in  substance,  that 
his  daughter,  Julia  A.  Steele,  wife  of  Jesse  0.  Steele, 
died  April  29,  1906,  leaving  her  surviving,  as  issue  of 
her  marriage  with  Jesse  0.  Steele,  Elizabeth  Vinni 
Steele,  who  will  be  four  years  old  July  20,  1906.  It 
is  then  averred  that  the  defendant,  Jesse  0.  Steele, 
.shortly  after  his  marriage,  commenced  to  ill-treat  his 
said  wife,  and  continued  so  to  do  till  April  10,  1906, 
frequently  striking  and  beating  her;  also  that  he  ill- 
treated  said  child,  Elizabeth  Vinni  Steele,  slapped  her 
on  several  occasions  and  struck  her  with  a  leather 
strap.  April  7,  1906,  defendant  struck  his  said  wife, 
ordered  her  to  leave  his  house  and  take  her  said  child 
with  her,  and  said  that  if  she  would  not  have  so  left 
by  April  15,  1906,  he  would  forcibly  eject  her  and  her 
child.  Julia  Steele  thereupon  left  defendant's  resi- 
dence, taking  with  her  her  said  child,  and  came  to  com- 
plainant's  home,  where  she  remained  till  the  time  of 
her  death,  and  since  April  10,  1906,  said  child  has  re- 
mained in  complainant's  family  and  has  been  prop- 
erly cared  for.  Then  follow  averments  of  facts  in- 
tended to  show  that  defendant  is  not  a  proper  person 
to  have  the  custody  of  the  child.  The  bill  avers  that 
the  child  has  a  small  personal  estate,  $250,  the  pro- 
ceeds of  an  insurance  policy.  The  bill  prays  that  com- 
plainant be  appointed  guardian  of  the  child,  and  for 
general  relief.    It  is  unnecessary  to  refer  to  the  bill 
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more  particularly,  for  reasons  which  will  hereafter 
appear.  The  defendant,  plaintiff  in  error  here,  an- 
swered the  bill,  denying  all  its  material  allegations  in 
respect  to  his  unfitness  to  have  the  custody  of  the  child, 
and  filed  a  cross-bill,  which  the  complainant  answered. 
Beplications  were  filed  to  the  answer  to  the  bill  and 
the  answer  to  the  cross-bill.  The  cause  was  referred 
to  a  master  to  take  proofs  and  report  the  same,  with 
his  conclusion  thereon.  The  master  made  a  report, 
which,  omitting  the  preliminary  formal  part,  is  as  fol- 
lows: 

**I  beg  to  further  report  that  upon  the  conclusion 
of  the  evidence,  and  during  the  arguments  of  counsel 
thereon,  I  took  the  liberty  of  suggesting  to  the  par- 
ties and  their  counsel  that  it  appeared  to  be  for  the 
best  interest  of  the  child,  Elizabeth  Vinni  Steele,  who 
was  the  subject  of  their  unfortunate  contentions,  that 
they  attempt  to  reach  an  amicable  agreement  regard- 
ing the  custody,  care  and  maintenance  of  said  child; 
that  thereupon  the  parties  agreed  to  a  disposition  of 
said  case  in  the  manner  set  forth  in  the  draft  of  a 
decree  submitted  with  this  report,  which  bears  the  0. 
K.  of  the  solicitors  for  the  parties,  and  also  bears  the 
evidence  of  my  examination  and  approval  thereof. 
Said  solicitors  thereupon  stipulated  that,  in  view  of 
the  agreement  thus  reached,  the  testimony  introduced 
before  me,  which,  pursuant  to  a  stipulation  of  said 
parties,  was  taken  down  in  shorthand  by  a  court  re- 
porter, to  be  thereafter  transcribed,  should  not  be 
transcribed,  so  as  to  save  unnecessary  expense,  and 
that  in  place  of  making  a  formal  report  of  my  findings 
of  fact  and  law  upon  the  evidence  introduced,  I  should 
merely  report  to  the  court  as  to  whether  the  agree- 
ment reached  between  the  parties  should  be  approved 
by  the  court.  Accordingly,  I  herewith  report  that  I 
find  it  to  be  for  the  best  interest  of  the  said  child, 
Elizabeth  Vinni  Steele,  that  said  agreement  be  ap- 
proved by  the  court,  and  I  therefore  recommend  that 
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the   decree   hereinabove   referred  to   and   submitted 
herewith  be  entered/' 

June  16, 1906,  the  court,  the  Hon.  Charles  M.  Walker 
presiding,  rendered  a  decree,  in  which,  after  reciting 
that  the  cause  came  on  to  be  heard  on  the  pleadings 
and  the  master's  report,  the  master's  report  is  ap- 
proved, the  court  finds  that  it  has  jurisdiction,  and 
that  it  is  for  the  best  interest  of  the  child  that  she 
remain,  until  her  majority,  under  the  joint  guardian- 
ship of  complainant  and  cross-complainant,  and  that 
her  home,  during  her  minority,  be  with  John  P. 
Hohenadel,  and  that  the  cost  of  caring  for  her  be 
jointly  borne  by  John  P.  Hohenadel  and  Jesse  0. 
Steele.    The  decree  then  proceeds  as  follows : 

'  *  It  is  decreed  that  John  P.  Hohenadel  and  Jesse  O. 
Steele  be  appointed  joint  guardians  of  the  person  of 
said  child  until  her  majority,  and  that  the  home  of 
their  ward  shall  be  in  the  home  of  said  John  P. 
Hohenadel  until  her  majority;  that  when  said  child 
shall  arrive  at  the  proper  age,  not  prior  to  her  sixth 
birthday,  she  shall  be  placed  in  a  Roman  Catholic 
school,  and  attend  until  eight  years  of  age,  when  she 
shall  be  sent  to  the  boarding  school  known  as  the 
Christian  Sisters  of  Charity,  the  Josephenum,  or  some 
similar  Roman  Catholic  boarding  school,  to  be  se- 
lected by  said  guardians,  and  the  expense  shall  be 
borne  by  both;  that  Jesse  0.  Steele  shall,  commenc- 
ing July  20,  1906,  have  the  right  and  privilege  to  take 
said  child  from  her  home  with  John  P.  Hohenadel  to 
his  home  or  elsewhere  within  the  jurisdiction  of  this 
court,  and  retain  her  in  his  custody,  care  and  control 
for  a  period  not  exceeding  thirty  days,  and  then  to 
return  her  to  the  home  of  John  P.  Hohenadel,  and 
afterwards  to  call  again  and  take  her  for  a  like  visit 
to  his  home  or  to  the  country  in  the  summer  time,  not 
exceeding  thirty  days'  duration;  after  thirty  days 
shall  have  expired  from  the  time  of  the  preceding  visit 
of  said  child,  and  so  to  continue  imtil  said  ward  at- 
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tains  her  majority ;  that  John  P.  Hohenadel  shall  have 
the  right  to  take  said  child  for  six  or  seven  weeks 
during  July  and  August  of  each  year  into  the  country, 
the  time  to  he  selected  after  a  visit  to  the  father ;  that 
the  provision  as  to  said  visit  shall  not  apply  when 
said  child  shall  be  attending  any  hoarding  school; 
that  when  attending  such  parochial  school  Jesse  0. 
Steele  shall  have  the  right  to  take  said  child  to  his 
home  on  the  first  and  third  Saturday  and  Sunday  in 
each  month,  and  shall  safely  return  her  to  her  home  with 
John  P.  Hohenadel  on  or  before  the  evening  of  each 
Sunday  on  each  of  said  visits;  that  said  guardians 
shall  have  the  right  to  visit  said  child  at  all  times; 
that  said  child  shall  not  be  removed  from  the  juris- 
diction of  the  court,  except  for  said  summer  vacations, 
without  the  consent  of  each  of  said  guardians;  that 
upon  the  death  of  either,  the  guardian  surviving  shall 
be  the  sole  guardian;  that  the  costs  be  taxed  one-half 
against  each  party/' 

April  18,  1907,  Jesse  0.  Steele  filed  a  petition  pray- 
ing that  the  decree  of  June  16,  1906,  be  changed  and 
modified  so  as  to  give  him  the  sole  custody  of  the  child. 
The  court  dismissed  this  petition;  but  gave  leave  to 
the  petitioner  to  file  an  amended  petition  within  five 
days,  and  June  27,  1907,  he  filed,  by  leave  of  court, 
an  amended  petition.  The  petition  avers,  in  substance, 
that  it  is  averred  in  the  original  bill  that  John  P. 
Hohenadel  is  a  widower  and  has  living  with  him  his 
mother,  two  daughters  and  a  son,  who  are  devotedly 
attached  to  the  child,  and  that  petitioner  is  an  elec- 
trician, and  has  no  home  or  female  relatives  in  Chi- 
cago who  could  give  proper  care  and  attention  to  the 
child.  Since  July  16,  1906,  John  P.  Hohenadel's 
mother  has  ceased  to  live  with  him,  and  now  resides 
elsewhere,  and  the  child's  care  is  now  confined  to  Ho- 
henadel's unmarried  daughters,  and  he  is  away  from 
home  every  day  from  morning  till  evening,  except  on 
Sunday,  etc.  The  petition  is  quite  lengtli*y,  and  avers 
reasons  why  the  petitioner  should  have  the  sole  cus- 
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tody  of  the  child,  and  prays  that  the  decree  of  June 
16,  1906,  may  be  so  changed  that  he  may  have  such 
custody.  The  petition  is  verified  by  the  oath  of  the 
petitioner.  Hohenadel  answered  the  petition  under 
oath.  Numerous  affidavits  were  filed  in  support  of  the 
petition  and  also  in  support  of  the  answer,  and  May 
14,  1907,  the  cause  was  heard  on  the  petition,  answer 
thereto,  and  affidavits,  and  the  court,  the  Hon.  Thomas 
Q.  Windes,  presiding  found  and  decreed  as  follows : 

**And  the  court  having  heard  read  in  evidence  the 
sworn  amended  petition  of  Jesse  0.  Steele,  and  the 
sworn  answer  thereto  of  John  P.  Hohenadel,  and  affi- 
davits in  support  of  said  amended  petition  and  answer, 
and  having  considered  the  matter,  and  being  fully  ad- 
vised in  the  premises,  doth  find :  That  since  June  16, 
A.  D.  1906,  there  hath  been  a  material  change  in  the 
situation  of  the  parties  in  the  above  entitled  cause, 
and  in  the  situation  of  the  said  Elizabeth  V.  Steele, 
the  ward  of  this  court,  in  the  above  entitled  cause; 
that  since  the  entering  of  the  order  or  decree  herein, 
on  June  16,  A.  D.  1906,  appointing  John  P.  Hohenadel 
and  Jesse  0.  Steele  joint  guardians  of  Elizabeth  V. 
Steele,  and  awarding  the  partial  custody  of  said  child 
to  John  P.  Hohenadel,  the  mother  of  the  said  John 
P.  Hohenadel  has  ceased  to  reside  continuously  with 
him,  and  that  the  said  mother  of  John  P.  Hohenadel 
has  not  been  an  inmate  of  his  home,  and  has  not  been 
a  member  of  the  household  or  resided  in  the  home  of 
said  John  P.  Hohenadel  since  the  month  of  July,  A.  D. 
1906;  and  that  her  place  of  abode  has  been  elsewhere 
and  other  than  the  home  of  the  said  John  P.  Hohen- 
adel, and  is  so  at  the  present  time ;  that  there  has  been 
a  further  change  in  that  since  the  month  of  July,  A.  D. 
1906,  the  said  Jesse  0.  Steele  has  had  and  now  has 
residing  with  him,  and  occupying  the  house  with  him 
and  making  their  residence  and  home  with  him,  his 
mother,  Elizabeth  Steele,  and  his  sister,  V^nie  Oletto 
Steele. 

Further  the  court  doth  find  that  under  the  said  de- 
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cree  entered  herein  Jnne  16,  1906,  the  said  Jesse  0. 
Steele  has  had  possession  and  custody  of  said  Eliza- 
beth V.  Steele  each  alternate  thirty  days,  and  that  the 
balance  of  said  time  she  has  been  in  the  home  of  said 
John  P.  Hohenadel ;  and  that  said  Elizabeth  V.  Steele  is 
a  child  of  tender  years,  to-wit:  less  than  five  years 
of  age,  and  that  it  interferes  with  her  education  and 
discipline ;  that  it  is  prejudicial  and  detrimental  to  her 
interest  that  she  be  in  the  custody  of  two  different 
persons  alternately,  as  provided  for  in  the  said  decree 
of  June  16,  1906. 

Further  this  court  doth  find  from  the  evidence  that 
Jesse  0.  Steele,  the  surviving  parent  of  the  said  Eliza- 
beth V.  Steele,  is  now  a  competent  person  to  transact 
his  own  business,  and  is  a  fit  and  proper  person  to 
be  entitled  to  the  custody  of  the  person,  and  the  care, 
control  and  education  of  said  Elizabeth  V.  Steele; 
that  he  is  now  maintaining  a  suitable  home  for  his 
said  child;  that  he  loves  said  child,  is  kind  to  her, 
and  is  by  tempwament  and  intelligence  a  fit  person 
for  her  to  be  associated  with;  that  he  is  able  to  suit- 
ably provide  her  with  necessary  clothing  and  food, 
and  provide  for  her  care  and  custody  and  for  her  edu- 
cation, and  that  the  best  interests  of  said  Elizabeth 
V.  Steele  require  that  she  should  be  under  the  sole  care 
and  custody  of  her  father,  Jesse  0.  Steele,  and  that 
she  should  be  and  remain  in  his  home  continuously 
and  under  his  sole  care  and  guidance,  direction  and 
control. 

Wherefore,  it  is  ordered,  adjudged  and  decreed  that 
the  order  or  decree  entered  in  the  above  entitled  cause 
on  June  16,  A.  D.  1906,  be  modified  and  vacated  inso- 
far as  it  provides  that  the  home  of  Elizabeth  V.  Steele 
during  her  minority  should  be  with  and  in  the  family 
of  John  P.  Hohenadel,  or  in  any  home  or  school  other 
than  the  home  of  Jesse  0.  Steele;  and  it  is  ordered 
and  decreed  that  it  is  for  the  best  interests  of  said 
child,  Elizabeth  V.  Steele,  that  her  home  and  perma- 
nent place  of  abode  be  with  and  in  the  family  of  Jeuse 
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0.  Steele,  her  father;  further  it  is  ordered,  adjudged 
and  decreed  that  the  said  Jesse  0.  Steele  have  the  sole 
care,  custody,  education  and  control  of  said  Elizabeth 
V.  Steele,  and  of  her  person,  and  that  she  remain  and 
reside  and  have  her  permanent  abode  in  the  home  of 
said  Jesse  0.  Steele  until  the  further  order  of  this 
court. 

Further  it  is  ordered,  adjudged  and  decreed  that  all 
other  parts  of  the  said  order  or  decree  of  June  16, 
A.  D.  1906,  insofar  as  they  conflict  with  the  provisions 
of  this  order  entered  herein,  be  modified  or  annulled." 

June  24,  1907,  John  P.  Hohenadel  filed  a  i>etition, 
addressed  to  the  Hon.  Thomas  G.  Windes,  for  the  cus- 
tody of  the  child,  in  pursuance  of  the  decree  of  June 
16,  1906,  which  petition  the  court.  Judge  Windes  pre- 
siding, dismissed. 

July  18,  1907,  Hohenadel,  defendant  in  error,  filed 
another  petition  in  the  Circuit  Court,  addressed  to 
the  Hon.  Richard  S.  Tuthill,  in  which,  after  stating 
the  decrees  of  June  16,  1906,  and  May  14,  1907,  it  is 
averred  that  petitioner  prayed  and  was  allowed  an  ap- 
peal from  the  decree  of  May  14,  1907,  and  that,  at  the 
time  the  order  allowing  the  appeal  was  entered,  it  was 
stated  in  open  court,  and  was  understood  by  the  par- 
ties, that  the  decree  of  June  16,  1906,  should  remain 
in  force,  notwithstanding  the  order  modifying  the 
same,  until  the  appeal  should  be  determined  by  the 
Appellate  Court,  and  a  provision  was  inserted  in  the 
appeal  bond  requiring  compliance  with  the  decree  of 
June  16,  1906,  pending  the  appeal,  and  said  appeal 
bond  was  approved  and  filed  May  18,  1907,  and  a  cer- 
tificate of  evidence  was  signed  and  filed  June  12,  1907. 
It  is  then  averred  in  the  petition  substantially  as  fol- 
lows: May  14,  1907,  said  child  was  in  petitioner's  cus- 
tody and  so  remained  till  June  16,  1907,  when  Steele 
took  possession  of  her,  and  it  was  the  duty  of  said 
Steele,  under  the  decree  of  June  16,  1906,  to  return 
said  child  to  petitioner  June  16,  1907,  which  he  re- 
fused to  do,  and  retains  the  custody  of  the  child,  and 
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declares  his  intention  not  to  return  her  to  petitioner. 
The  decree  of  July  16,  1906,  is  in  full  force  and  effect, 
and  the  delivery  of  the  child  by  petitioner  to  Steele 
was  solely  in  obedience  to  said  decree.  Petitioner 
prays  for  an  order  directing  said  Steele  to  return  the 
child  to  him,  etc.  The  petition  was  sworn  to  by  peti- 
tioner, and  is  substantially  the  same  as  the  petition 
filed  June  24,  1907,  which  was  dismissed  by  Judge 
Windes. 

July  18,  1907,  the  day  the  petition  was  filed,  the 
following  order  was  made  by  the  court.  Judge  Tuthill 
presiding:  '*0n  hearing  the  petition  of  said  Hohenadel, 
this  day  filed,  it  is  ordered  that  the  said  defendant, 
Steele,  forthwith  deliver  the  child  Elizabeth  to  said 
Hohenadel,  to  be  held  in  the  custody  of  said  Hohenadel 
as  provided  in  the  decree  entered  herein  on  June  16, 
1906,  until  the  Appellate  Court  render  its  decision  on 
the  appeal  taken  from  the  order  modifying  the  original 
decree. ' ' 

July  19,  1907,  the  court  entered  an  order,  in  which, 
after  reciting  that  Jesse  0.  Steele  had  been  served  with 
a  copy  of  the  order  of  July  18,  1907,  and  that  he  had 
wilfully  failed  and  refused  to  comply  with  it,  it  is 
ordered  as  follows:  ''It  is  therefore  ordered  that  said 
Jesse  0.  Steele  stands  in  contempt  of  this  court,  and 
it  is  further  ordered  that  a  writ  of  attachment  issue 
out  of  this  court,  directed  to  the  sheriff  of  this  countv 
to  execute,  commanding  him  that  he  bring  the  body  of 
said  Jesse  0.  Steele  before  the  bar  of  this  court  to 
show  cause,  if  any  he  has,  why  he  should  not  be  pun- 
ished for  contempt  of  this  court  in  wilfully  failing 
and  refusing  to  comply  with  said  order  of  this  court 
entered  herein  on  June  18,  A.  D.  1907. 

It  is  further  ordered  that  the  said  John  Hohenadel 
take  possession  of  said  child,  Elizabeth  Vinni  Steele, 
and  have  the  care,  custody  and  control  of  said  child, 
Elizabeth  Vinni  Steele,  until  the  further  order  of  this 
court. ' ' 

On  the  same  day,  July  19,  1907,  the  court  entered 
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an  order  in  which,  after  reciting  that  the  cause  came 
on  to  be  heard  on  the  writ  of  attachment  served  on 
Jesse  0.  Steele,  who  was  present  in  court,  the  court 
finds  that  said  Steele  wilfully  refused  to  obey  the  order 
of  July  18,  1907,  and  that  he  is  no  longer  fit  to  be 
guardian  of  the  child,  and  orders  as  follows :  "It  is 
therefore  ordered  and  adjudged  that  said  Jesse  0. 
Steele  is  in  contempt  of  this  court  for  wilfully  refusing 
to  obey  said  order  of  July  18,  1907.  It  is  further 
ordered  and  adjudged  by  the  court,  and  the  court 
hereby  orders  and  adjudges,  that  the  said  Jesse  0. 
Steele  be  committed  to  the  common  jail  of  said  Cook 
county,  there  to  remain  for  the  term  of  thirty  days, 
unless  sooner  discharged  by  law,  for  his  said  con- 
tempt of  this  court  and  wilfully  refusing  to  comply 
with  and  obey  the  order  of  this  court  entered  herein 
July  18,  1907/' 

William  Slack  and  Jacob  C.  LbBosky,  for  plaintiff 
in  error, 

Todd  &  Morrison,  for  defendant  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  has  assigned  errors  and  defend- 
ant in  error  has  assigned  cross-errors. 

The  propositions  advanced  and  argued  by  counsel 
for  plaintiff  in  error  are:  That  the  decree  of  June  16, 
1906,  is  erroneous  and  should  be  reversed;  that  the 
decree  of  May  14,  1907,  is  correct;  that  the  order  of 
June  18,  1907,  rendered  on  the  petition  of  defendant 
in  error,  is  void  for  want  of  jurisdiction,  and  because 
the  right  to  answer  was  denied;  and  that  the  order 
committing  plaintiff  in  error  to  prison  is  void. 

Counsel  for  plaintiff  in  error  argue  that  the  decree 
of  June  16,  1906,  is  erroneous  and  must  be  reversed, 
because  it  is  neither  supported  by  specific  findings  of 
fact  in  the  decree,  or  by  evidence  preserved  by  a  cer- 
tificate of  evidence,  citing  cases.    It  is  the  general  rule 
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that  a  decree  must  be  supported  in  at  least  one  of  the 
ways  mentioned;  hut,  manifestly,  the  rule  cannot  ap- 
ply to  a  decree  by  consent,  in  a  case  in  which  the 
court  has  jurisdiction,  and  the  jurisdiction  of  the  court 
in  the  present  case  is  not  questioned  and  cannot  be 
successfully  questioned.  Cowles  v.  Cowles,  3  Gilman 
435;  Ames  v.  Ames,  148  ib.  321,  338;  Ames  v.  Ames, 
151  ib.  280. 

Counsel  object  further  that  it  is  impossible  to  deter- 
mine from  the  record  whether  the  decree  recommended 
by  the  master  is  the  decree  entered  by  the  court.  We 
dissent  from  this  view.  The  decree  recommended  by 
the  master  is  a  part  of  his  report,  and  is  identified  by 
the  0.  K.  of  the  solicitors  for  the  parties.  The  master 
says  in  his  report,  *  *  Thereupon  the  parties  agreed  to  a 
disposition  of  said  case  in  the  manner  set  forth  in  the 
draft  of  a  decree  submitted  with  this  report,  whicli 
bears  the  O.K.  of  the  solicitors  for  the  parties,  and 
also  bears  the  evidence  of  my  .examination  and  ap- 
proval thereof  .x'*  Add  to  this  that  both  of  the  parties 
admit  their  consent  to  the  decree  and  both  acted  in 
pursuance  of  and  as  ordered  by  it,  until  the  rendition 
of  the  decree  of  May  14, 1907.  Plaintiff  in  error  Steele, 
in  his  aflSdavit  in  support  of  his  amended  petition  for 
a  change  of  the  decree  of  June  16,  1906,  says  of  that 
decree,  * '  that  he  was,  then  and  there,  induced  to  enter 
into  some  verbal  arrangement  respecting  the  custody  of 
said  child;  that  this  was  done  on  the  solicitation  of 
the  master  in  chancery,  and  that  this  arrangement  was 
entered  into  by  this  affiant  in  the  fear  that  he  miglit 
be  wholly  deprived  of  the  association  of  his  said  child, 
and  was  upon  the  assurance  that  any  arrangement 
then  made  would  be  subject  to  the  revision  of  this 
honorable  court  at  any  time  thereafter." 

Defendant  in  error,  in  his  answer  to  the  amended 
petition  of  plaintiff  in  error,  filed  May  11,  1907,  says, 
**That  upon  the  said  order  of  reference,  the  parties 
to  said  priginal  bill  and  cross-bill  appeared  before  the 
said  master  and  submitted  a  draft  of  a  decree,  which 
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had  been  agreed  upon  between  them,  to  said  master, 
which  was  approved  by  said  master,  and  the  said  par- 
ties then  and  there  agreed,  before  the  said  master,  that 
the  substance  of  said  agreement  should  be  embodied 
in  the  report  of  said  master  and  filed  in  this  court  as 
the  report  of  the  master  in  this  cause;  all  of  which 
fully  appears  from  the  master's  report  filed  herein. 
This  respondent,  further  answering,  says  that  on  the 
sixteenth  day  of  June  said  final  decree  was  duly  en- 
tered in  this  cause,  and  is  now  in  full  force  and  eflFect.*' 
We  do  not  think  counsel  for  plaintiff  in  error  are  in  a 
position  to  question  the  validity  of  the  decree  of  June 
16,  1906,  and  we  cannot  perceive  how  plaintiff  in  error 
is  interested  in  questioning  it,  inasmuch  as  he  relies 
on  the  decree  of  May  14,  1907,  which  grants  to  him 
the  custody  of  the  child.  While  counsel  for  plaintiff 
in  error  insist  that  the  decree  of  May  14,  1907,  is  valid, 
counsel  for  defendant  in  error  have  assigned  that  it  is 
erroneous,  and  have  so  argued. 

Counsel  for  defendant  in  error  do  not  question  the 
jurisdiction  of  the  court  to  modify,  or  change  the  de- 
cree of  June  16,  1906.  When  the  question  involved  is 
the  custody  of  an  infant,  the  prime  consideration,  and 
that  which  takes  precedence  of  all  other  considerations, 
is  the  welfare  of  the  infant  (Petition  of  Smith,  13  HI. 
138),  and  when  a  guardian  has  been  appointed,  and 
circumstances  have  so  changed  since  the  appointment 
as  to  make  it  tlie  infant's  interest  that  a  different 
guardian  shall  be  appointed,  a  court  of  chancery  has 
ample  power  to  make  the  change,  and  will  not  hesitate 
to  remove  the  former  guardian  and  appoint  another. 
In  Carmack  v.  Marshall,  211  111.  512,  525,  cited  by  coun- 
sel for  defendant  in  error,  the  court  quote  with  ap- 
proval this  language  from  Spelling  on  Extraordinary 
Belief:  *'An  application  for  the  writ  will  be  denied, 
in  the  absence  of  new  and  subsequent  facts  being  pre- 
sented, by  which  the  state  of  the  case,  or  the  relative 
claims  of  the  parents  to  the  custody  of  the  child,  are 
altered  in  some  material  respect.    Where,  however, 
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new  and  important  facts  can  be  presented,  there  is  no 
estoppel  upon  a  second  or  an  indefinite  number  of  ap- 
plications, even  in  the  cases  of  children/'  This  is  said 
in  respect  to  writs  of  habeas  corpus  involving  the  ques- 
tion of  the  custody  of  infants,  but  is  equally  applicable 
to  such  cases  as  the  present.  Cowles  v.  Cowles,  3  Gilm. 
435,  441,  is  to  the  same  effect.. 

We  do  not  xmderstand  counsel  for  defendant  in  error 
to  question  the  law  as  stated;  but  they  say  there  was 
no  substantial  change  of  conditions  to  warrant  the 
change  of  the  custody  of  the  infant  made  by  the  decree 
of  May  14,  1907. 

The  petition  of  plaintiff  in  error  filed  April  27, 1907, 
sets  forth  a  substantial  change  in  conditions  affecting 
the  interest  of  the  infant,  and  the  afiidavits  in  support 
of  the  i>etition  tend  to  prove  its  averments,  and  while 
it  is  true  that  the  aflBdavits  in  support  of  and  against 
the  petition  are  conflicting,  it  was  fgr  the  court  to  de- 
cide in  this  conflict  of  evidence,  and  we  cannot  say  that 
the  court's  finding  is  manifestly  against  the  weight 
of  the  evidence.  The  father  is  the  natural  guardian 
of  his  infant  child,  and  his  right  to  its  custody  is  prima 
facie  before  that  of  all  others.  2  Bishop  on  Marriage, 
Divorce  and  Sepai*ation,  sec.  1162.  ''As  to  the  con- 
trol of  the  person  of  a  minor,  the  father  is  guardian 
by  nature.'*  Perry  v.  Carmichael,  95  111.  519,  530. 
This  prima  facie  right  of  the  father  may,  however,  be 
forfeited  by  misconduct,  or  by  his  being  or  becoming 
an  unfit  person  to  have  the  custody  of  the  child,  the 
interest  of  the  child  being  always  the  primary  consid- 
eration. Bishop  on  Marriage,  Divorce  and  Separation, 
sec.  1163;  Schouler's  Domestic  Relations,  3d  ed.,  sec. 

248. 

In  the  present  case  the  chancellor  was,  as  we  think, 
warranted  by  the  evidence  in  finding  that  plaintiff  in 
error  was  a  fit  person  to  have  the  custody  of  the  child, 
and  that  it  is  for  the  child's  interest  to  remain  with 
her  father.  Counsel  for  defendant  in  error  say : '  *  The 
appeal  of  Hohenadel,  the  grandfather,  from  the  decree 
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of  May  14,  1907,  did  not  act  as  a  supersedeas  on  the 
decree  of  June  16,  1906,  bnt  left  that  decree  in  full 
force  and  effect,  as  a  determination  of  the  rights  of 
the  father  and  grandfather,  and  did  not  affect  the 
status  of  the  child  as  a  ward  of  the  court,  or  the  status 
of  Steele,  the  father,  as  a  guardian  jointly  with  Hohen- 
adel, the  grandfather/'  In  another  part  of  the  argu- 
ment of  the  same  counsel  they  say  of  the  decree  of 
May  14,  1907,  it  ''nullified  the  decree  of  June  16,  1906, 
divested  Hohenadel  from  all  share  in  the  custody  of  the 
child,  as  provided  in  the  decree  of  June  16,  1906,  and 
gave  to  Steele  the  entire  custody  of  the  child.''  This 
is  unquestionably  true,  and  the  question  is,  whether 
the  appeal  of  defendant  in  error  from  the  decree  of 
May  14,  1907,  changed  in  anything  the  effect  of  that 
decree  on  the  decree  of  June  16,  1906,  so  succinctly 
described  by  counsel.  We  are  of  opinion  that  it  did 
not.  The  sole  effect  of  the  appeal  was  to  suspend  fur- 
ther proceedings  under  the  decree  of  May  14,  1907, 
pending  the  appeal.  The  decree  was  not  vacated,  nor 
was  its  effect  in  any  way  changed  by  the  appeal.  Daw- 
son V.  Cunning,  50  LI.  App.  286;  Bank  of  Commerce 
V.  Franklin,  88  ib.  198;  Oakes  v.  Williams,  107  111.  154; 
Walker  v.  Doane,  108  ib,  236;  Shirk  v.  Gravel  Boad 
Co.,  110  ib.  661 ;  Moore  v.  Williams,  132  Til  589. 

The  petition  of  defendant  in  error  filed  July  18, 1907, 
was,  in  substance,  that  the  court  would  enforce  the 
provisions  of  the  decree  of  June  16,  1906,  in  respect 
to  the  joint  guardianship  of  the  child,  and  so  the  court 
understood  the  petition,  as  evidenced  by  the  order  grant- 
ing it.  The  petition  is  substantially  the  same  as  that 
filed  by  defendant  in  error  June  24,  1907,  and  which 
the  court.  Judges  Windes  presiding,  dismissed. 

The  appeal  bond  of  the  defendant  in  error,  on  the 
appeal  from  the  decree  of  May  14,  1907,  was  filed  and 
approved  May  18,  1907.  Instantly,  on  the  approval 
and  filing  of  the  appeal  bond,  the  cause  was  pending 
in  this  court.    Owens  v.  McKethe,  5  Gilman  79;  Bey- 
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nolds  V.  Perry,  11  HI.  534 ;  Swafford  v.  Eosebloom,  92 
HI.  App.  106. 

The  main  question  on  the  appeal  from  the  decree  of 
May  14,  1907,  is  whether  it  is  erroneous  in  changing 
the  provisions  of  the  decree  of  June  16,  1906,  as  to 
joint  guardianship  of  plaintiff  in  error  and  defendant 
in  error,  and  that  question  is  argued  in  the  present 
case  by  counsel  for  defendant  in  error,  and  is  raised 
in  their  cross-assignment  of  errors,  and  is  also  raised 
by  them  in  their  appeal  from  the  decree  of  May  14, 
1907,  which  appeal  has  been  consolidated  with  this 
case  for  hearing.  We  are  of  opinion  that  the  court 
was  without  jurisdiction  to  enforce  the  provisions  of 
the  decree  of  June  16,  1906,  in  reference  to  the  joint 
guardianship  of  the  child,  as  the^  order  of  July  18, 
1907,  purports  to  do.  The  question  whether  that  order 
should  be  enforced  could  not  be  before  the  Circuit 
Court  and  this  court  at  the  same  time.  Elgin  Lumber 
Co.  V.  Langman,  23  HI.  App.  250;  Smith  v.  Chytraus, 
152  111.  664,  669;  Helm  v.  Boone,  6  Marshall  (Ky.^ 
351;  Levi  v.  Karrick,  15  Iowa  444;  Boynton  v.  Foster, 
7  Mete.  415 ;  Elliott  on  Civil  Procedure,  sec.  541.  This 
author  says :  '  *  The  overwhelming  weight  of  authority 
is  that  an  appeal,  properly  perfected,  removes  a  case 
wholly  and  absolutely  from  the  trial  court,  and  places 
it  in  the  higher  tribunal.  It  is  diflScult  to  conceive  how 
it  could  be  otherwise,  since  it  is  not  possible  that  two 
courts  can  have  authority  over  a  single  case  at  the 
same  time.*' 

Counsel  rely  on  the  provision  in  the  condition  of  the 
appeal  bond  expressed  in  these  words:  **And  also 
abide  by  and  comply  with  the  terms  of  said  final  de- 
cree entered  June  16, 1906,  during  the  time  said  appeal 
above  prayed  is  pending  in  said  Appellate  Court,  then 
the  above  obligation  to  be  void,''  etc.  Assuming  that 
this  condition  of  the  appeal  bond  of  defendant  in  error 
is  binding  on  him  and  his  surety,  a  question  which  we 
do  not  decide,  it  certainly  is  not  binding  on  plaintiff 
in  error  and  cannot  be  enforced  against  him.    But  even 
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though  we  should  assume  that  the  court  had  jurisdic- 
tion to  make  the  order  of  July  18,  1907,  we  would  be 
compelled  to  reverse  the  order  committing  plaintiff  in 
error  to  jail  for  contempt.  June  19,  1907,  a  writ  of 
attachment  issued,  by  order  of  the  court,  **  directed  to 
the  sheriff  of  this  county  to  execute,  commanding 
him  that  he  bring  the  body  of  said  Jesse  0.  Steele 
before  the  bar  of  this  court,  to  show  cause,  if  any  he 
has,  why  he  should  not  be  punished  for  contempt  of 
this  court,  in  wilfully  failing  and  refusing  to  comply 
with  the  order  of  this  court  entered  herein  on  July  18, 
1907. ' '  It  appears,  by  the  bill  of  exceptions,  that  when 
plaintiff  in  error  was  brought  into  court  on  the  writ, 
his  attorney  asked  leave  to  answer,  which  the  court 
refused,  saying,  among  other  things,  *'Obey  the  order 
first,  and  then  you  can  make  answer. '^  The  writ  was 
issued  to  bring  plaintiff  in  error  into  court,  to  show 
cause,  if  any  he  had,  why  he  should  not  be  punished 
for  contempt,  and  the  refusal  to  permit  him  to  answer 
and  show  cause,  if  any  he  had,  was  error.  His  alleged 
offense  was  not  committed  in  the  presence  of  the  court, 
and  he  had  a  right  to  be  heard.  On  this  subject,  Ra- 
palje,  in  his  work  on  Contempt,  sec.  611,  says:  ** Con- 
tempt of  court  is  of  two  kinds;  that  which  is  com- 
mitted in  open  court,  and  that  which  is  committed  out 
of  the  view  and  hearing  of  the  court.  For  the  punish- 
ment of  the  first  by  commitment  and  fine,  no  proceed- 
ing need  be  taken  contradictorily  with  the  offender. 
But  for  the  punishment  of  the  latter,  by  the  same 
means,  the  offender  must  be  allowed  to  offer  evidence 
and  argument  in  his  defense,  otherwise  any  judgment 
which  the  court  may  pronounce  will  be  absolutely 
void.'' 

In  State  v.  Judges,  32  La.  Ann.,  year  1880,  the  court 
holds  that  to  punish  for  constructive  contempt,  with- 
out an  opportunity  to  be  heard,  is  contrary  to  the  law 
of  the  land,  and  say :  '  *  The  charge  of  contempt  should 
not,  in  any  case,  be  followed  by  sentence  and  imprison- 
ment, unless  after  a  rule  to  show  cause  has  been 
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granted  and  the  party  defendant  therein  heard  and 
permitted  to  offer  evidence  and  argument.  A  party 
in  such  case  may  have  defenses  which  the  offended 
authority  may  not  conceive  of.  Such  party  would  have 
a  right,  as  any  accused  in  a  criminal  case,  as,  for  in- 
stance, to  prove  an  alibi  or  a  want  of  identity.  It  is 
only  after  such  party  has  been  heard  that  the  court 
has  authority  to  determine  whether  the  act  charged  as 
constructive  contempt  is  so,  and  if  such,  to  punish  by 
fine  or  imprisonment,  or  both,  or  otherwise,  the  de- 
fendant in  the  process  for  contempt.'^ 

While  it  may  be  the  more  orderly  practice  to  enter 
a  rule  to  show  cause,  we  are  not  prepared  to  hold  that, 
in  this  jurisdiction,  an  attachment  may  not  issue,  in 
the  first  instance,  on  a  proper  showing.  In  other  re- 
spects we  concur  in  the  language  of  the  Louisiana  court. 

We  do  not  think  it  due  process  of  law,  or  in  accord- 
ance with  the  genius  of  our  institutions,  to  condemn 
one  without  an  opportunity  to  be  heard,  on  a  charge 
of  constructive  contempt,  especially  when,  as  in  the 
present  case,  he  is  notified  by  the  process  served  on 
him,  to  show  cause,  if  any  he  has,  why  he  should  not 
be  punished.  This,  to  use  the  language  of  Mr.  Justice 
Field,  in  Windsor  v.  McVeigh,  93  U.  S.  274,  278, 
"would  be  like  saying  to  a  party,  'Appear  and  you 
shall  be  heard,'  and,  when  he  has  appeared,  saying, 
*Your  appearance  shall  not  be  recognized,  and  you 
shall  not  be  heard'.'*  See,  also.  Ex  Parte  Kilgore,  3 
Tex.  Ct.  of  Appeals  247. 

The  decree  of  May  14, 1907,  will  be  affirmed,  and  the 
order  of  July  18,  1907,  ordering  Jesse  0.  Steele  to  de- 
liver the  child,  Elizabeth  Vinni  Steele,  to  John  P.  Ho- 
henadel, will  be  reversed,  and  the  order  of  July  19, 
1907,  ordering  ''that  the  said  Jesse  0.  Steele  be  com- 
mitted to  the  common  jail  of  said  Cook  county,  there 
to  remain  for  a  term  of  thirty  days,  unless  sooner  dis- 
charged by  law,"  will  be  reversed. 
Decree  of  May  14, 1907,  affirmed,  and  the  order  of  July 
18, 1907,  and  the  order  of  July  19, 1907,  that  Jesse 
0.  Steele  be  committed  to  jail,  ivill  be  reversed. 
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Gen.  No.  14,086. 

This  case  is  controlled  by  the  decision  in  Steele  v.  Hohenadel, 
ante,  p.  201. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  May  18, 
1908. 

William  Slack  and  Jacob  C.  Lebosky,  for  appel- 
lant. 

Todd  &  Mobbison,  for  appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  entered  May  14, 1907. 
The  validity  of  the  decree  was  involved  in  the  ease  of 
Jesse  0.  Steele  v.  John  P.  Hohenadel,  ante,  p.  201. 
Counsel  for  appellant  in  this  cause  assigned  cross- 
errors  in  that  cause,  which  are  the  same  as  the  errors 
assigned  by  them  in  this  cause,  and  their  argument  in 
the  two  cases  is  substantially  the  same.  The  two 
causes  were  consolidated  for  hearing.  In  Steele  v. 
Hohenadel,  general  number  13871,  we  affirmed  the  de- 
cree of  May  14,  1907,  and  the  judgment  wiQ  be  the 
same  in  this  cause. 

The  decree  will  be  affirmed. 

Affirmed. 


People  ex  rel.,  Appellant,  t.  Fred  A.  Bnsse^  as  Mayor, 

et  al..  Appellees. 

Gen.  No.  13,820. 

1.  Mandamus — when  peremptory  writ  not  awarded  against 
mayor.  A  peremptory  writ  of  mamiamus  will  not  be  awarded* 
at  the  Instance  of  a  private  citizen,  to  compel  the  mayor  of  a 
city  to  enforce  Sunday  closing  saloon  laws. 
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2.  Mandamus — what  admitted  ty  pleadings,  Jin  mandamus  the 
rule  is  exactly  the  reverse  of  that  which  prevails  in  equity,  and 
everything  not  explicitly  denied  is  admitted. 

3.  Mandamus — propriety  of  motion  to  strike  immaterial  matter. 
A  motion  to  strike  irrelevant  matter  from  a  x>etition  for  mandamiLS 
is  the  appropriate  method  of  testing  the  materiality  and  pertinency 
of  allegations,  but  such  a  motion  Is  not  a  substitute  for  a  demurrer 
and  is  not  intended  or  adapted  to  test  the  substantial  rights  of  the 
parties. 

4.  Mandamus — tohen  lies  against  executive  municipal  officer. 
Mandamus  lies  to  compel  an  executive  municipal  officer  to  perform 
his  ministerial  duties,  but  a  peremptory  writ  will  not  be  awarded 
where  it  would  interfere  with  the  exercise  by  him  of  his  discre- 
tionary powers,  nor  will  it  be  awarded  "to  control  and  regulate 
the  general  course  of  official  conduct." 

Mandamus.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Axel  Chtthaus,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.    Affirmed.     Opinion  filed  May  18,  1908. 

Chtjbch,  MoMtjrdy  &  Sherman  and  Walteb  J. 
MiLLEB,  for  appellant. 

Mayeb,  Meybb  &  AusTBiAN,  fot  appellees ;  Levy 
Mayeb  and  Edward  J.  Bbundage,  of  counsel. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

We  are  asked  in  this  appeal  to  reverse  a  judgment 
of  the  Superior  Court  of  Cook  county  which  dismissed 
a  petition  for  mandamus.  There  were  two  defendants 
to  the  petition.  One  of  them  answered  and  the  other 
demurred.  The  same  order  which  dismissed  the  peti- 
tion sustained  the  demurrer  of  one  defendant  to  the 
petition  and  overruled  a  demurrer  of  the  petitioners 
to  the  answer  of  the  other.  Thereupon  the  petition- 
ers, in  open  court,  elected  to  stand  by  the  petition  and 
by  their  demurrer  to  the  said  answer,  and  the  petition 
was  dismissed. 

The  petition  was  in  the  name  of  the  People  of  the 
State  of  Illinois  on  the  relation  of  William  A.  Bart- 
lett,  A.  Lincoln  Shute  and  Robert  J.  Bennett,  and  was 
filed  December  21,  1906. 
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The  mandanms  which  was  prayed  for  was  against 
Edward  F.  Danne  as  mayor  of  the  city  of  Chicago,  and 
his  successors  in  oflSce,  and  was  to  *  *  command  him  and 
them  without  delay  and  by  the  use  (so  far  as  may  be 
necessary  for  the  purpose)  of  every  means,  power  and 
authority  in  that  behalf  conferred  upon  the  mayor  of 
said  city  by  the  laws  of  this  state,  or  the  ordinances  of 
the  city  of  Chicago,  to  proceed  and  thenceforth  to  con- 
tinue to  enforce  against  Michael  Kenna  as  the  pro- 
prietor of  saloo^is  at  numbers  279  and  300  South  Clark 
street  in  said  city  of  Chicago  the  statute  of  this  state 
prohibiting  the  keeping  open  the  first  day  of  the  week, 
called  Sunday,  of  tippling  houses  and  other  places 
where  liquor  is  sold  or  given  away  (commonly  called 
the  Sunday  closing  law),  by  closing  or  compelling  him 
to  close  and  keep  the  same  closed  on  each  and  every 
Sunday  thereafter,  and  in  case  of  his  refusal  to  obey 
the  law  in  that  behalf,  to  procure  his  prosecution  there- 
for, and  to  punish  such  violation  of  said  law  by  the 
revocation  of  his  licenses/^ 

The  petition  says :  *  *  Because  of  the  interest  of  said 
Michael  Kenna  in  the  event  of  this  proceeding,  he  is 
made  a  party  defendant  thereto/' 

Summons  issued  and  was  served  on  Mayor  Dunne 
and  Kenna. 

January  2,  1906,  the  respondents  joined  in  a  motion 
to  strike  from  the  petition  certain  portions  of  it,  on  the 
ground  that  they  were,  respectively,  mere  allegations 
of  evidence  or  evidentiary  facts,  or  of  conclusions  of 
law,  and  were  all  irrelevant,  immaterial,  surplusage 
and  impertinent.  This  motion  was  sustained  as  to 
all  the  portions  of  the  petition  included  and  described 
in  it,  and  those  portions  of  the  petition  were  stricken 
out.  To  this  ruling  the  petitioners  excepted,  and  it  is 
assigned  in  this  court  as  error. 

By  the  same  order  by  which  matter  was  stricken 
from  the  petition  for  mandamus,  the  defendants  were 
ruled  to  plead,  answer  or  demur  to  said  petition. 

February  13,  1907,  the  defendant  Kenna  filed  a  gen- 
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eral  and  special  demurrer  to  the  petition,  the  special 
cause  of  demurrer  stated  being  that  for  various  rea- 
sons *  *  the  said  law  of  the  State  of  Illinois  called  in  the 
petition  and  known  as  the  *  Sunday  closing  law/  and 
also  known  as  section  259  of  chapter  38  of  the  Re- 
vised Statutes  of  the  State  of  Illinois  of  1874,  was 
not  in  force  at  the  time  of  the  beginning  of  this  action, 
and  is  not  now  in  force  in  said  city  of  Chicago. ' '  The 
said  law,  it  is  claimed  by  said  assigned  special  causes, 
is  repealed  as  to  the  city  of  Chicago,  and  is  also  re- 
pugnant to  the  constitution  of  Illinois  and  the  consti- 
tution of  the  United  States. 

The  general  demurrer  raises,  however,  the  question 
of  the  right  of  the  petitioners  to  a  mandamus,  upon 
the  assumption  of  the  existence  and  validity  of  the 
law  described. 

Edward  F.  Dunne,  as  mayor  of  the  city  of  Chicago, 
answered  the  petition  on  February  13,  1907.  In  this 
answer  he  admits,  '*for  the  purpose  of  the  answer 
only,''  that  Kenna  **has  kept  open  his  saloons  and 
sold  and  dispensed  intoxicating  liquors  therein  upon 
Sundays,  and  intends  to  continue  in  the  future  to  keep 
open  his  said  saloons,  and  to  sell  and  dispense  intoxi- 
cating liquors  therein,  upon  every  Sunday  while  his 
licenses  are  in  force,"  but  '* denies"  that  said  keep- 
ing open  of  these  saloons  '*has  been  with  the  knowl- 
edge and  consent"  of  the  said  answering  defendant, 
the  mayor. 

The  answer  avers  that  '*  while  this  defendant  has 
been  mayor  of  the  city  he  has  enforced  and  during  his 
entire  term  of  office  intends  to  enforce  every  law  that 
is  in  force  in  said  city,  to  the  best  of  his  ability  and 
power  and  to  the  extent  that  the  forces  at  his  com- 
mand will  enable  him  so  to  do." 

The  answer  of  the  mayor  further  avers  *'that  if 
said  Sunday  closing  law  is  in  force  in  said  city  as 
alleged  in  said  petition,  it  is  and  would  be  a  physical 
impossibility  for  this  defendant  to  have  personal 
knowledge  of  or  to  personally  investigate  and  ascer- 
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tain  the  facts  in  each  case  and  judge  of  the  sufficiency 
thereof;  that  this  defendant  is  not  empowered  to  re- 
voke the  license  of  any  saloon  or  dram-shop  for  an 
alleged  violation  of  said  Sunday  closing  law,  unless 
the  evidence  of  such  violation,  if  there  be  any  such 
violation,  is  clear  and  satisfactory  to  him.** 

Also  that :  *  *  There  are  now  pending  in  the  Circuit 
and  Superior  Courts  of  the  county  at  least  forty-five 
petitions  for  mandamus  instituted  on  or  since  Decem- 
ber 21,  1906,  against  this  defendant,  to  compel  him 
to  close  up  and  revoke  the  licenses  of  at  least  thirty- 
one  saloons  or  dram-shops  and  fourteen  theaters  be- 
cause of  alleged  violation  of  said  Sunday  closing  law, 
and  that  very  many  more  similar  proceedings  are 
threatened  to  be  instituted  against  him." 

And  that : '  ^  The  revocation  of  a  saloon  or  dram-shop 
license  in  said  city,  and  the  determination  of  whether 
or  not  the  saloon  or  dram-shop  keeper  has  violated 
the  law,  are  matters  which  rest  wholly  within  the  offi- 
cial discretion  of  this  defendant. '  * 

Therefore,  the  answer  concludes,  **This  defendant 
claims  and  insists  that  this  honorable  court  should  not 
take  or  exercise  jurisdiction  to  adjudicate  the  matters 
set  forth  in  said  petition,  and  should  not  grant  a  writ 
of  mandamus  as  prayed  for  in  said  petition.  *  * 

The  portions  of  the  answer  not  above  quoted  are 
practically  an  argument  in  support  of  an  averment 
made  therein:  ''That  said  Sunday  closing  law  is  not 
now  and  never  has  been  in  force  or  effect  in  said  city 
of  Chicago  since  its  incorporation  in  1875,  under  chap- 
ter 24  of  the  Eevised  Statutes  of  Illinois  of  1874, 
known  as  An  Act  to  provide  for  the  incorporation  of 
cities  and  villages." 

As  under  our  view  of  the  matter  the  question  thus 
raised  is  immaterial,  it  is  unnecessary  to  set  out  the 
allegations  of  the  answer  which  form  the  premises  for 
this  conclusion. 

To  this  answer  of  the  mayor  the  petitioners  de- 
murred generally,  and  this  demurrer  was  argued  be 
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fore  the  Superior  Court  with  the  demurrer  of  Kenna 
to  the  petition.  The  result  has  been  before  indicated. 
The  trial  judge,  in  his  opinion,  which  has  been  brought 
to  our  attention  by  the  counsel  for  the  petitioners,  ex- 
pressed his  belief  that  the  * '  Sunday  closing  law ' '  waq 
in  full  force  and  effect  within  the  limits  of  the  city 
of  Chicago,  but  held  that  the  executive  of  the  city 
could  not  properly  be  controlled  or  directed  by  the 
mandamus  of  the  court  in  the  performance  of  executive 
functions  in  the  general  exercise  of  the  police  power 
entrusted  to  him. 

We  agree  with  the  learned  trial  judge  in  this  hold- 
ing, as  to  the  power  and  duty  of  courts  in  their  rela- 
tion to  executive  officers,  and  this  renders  it  unneces- 
sary for  us  to  consider  the  question  of  the  relations  of 
the  ** Sunday  Closing'*  or  '* Tippling  House*'  Act  to 
other  legislation  of  the  state,  which  the  respondents 
present  to  us.  We  shall  assume  that  the  statute  of 
Illinois  relied  on  by  the  petitioners  is  in  force  in  the 
city  of  Chicago,  and  that  this  application  for  a  man- 
damus therefore  was  by  persons  interested  only  as 
any  other  members  of  the  community  are  interested 
in  the  enforcement  of  the  laws,  for  an  order  from  the 
Superior  Court  of  Cook  county  to  the  mayor  of  the 
city  of  Chicago  to  take  cognizance  of  a  particular 
violation  in  said  city  of  a  law  of  the  state,  and,  in 
the  language  of  the  petition,  '*  without  delay  •  •  • 
by  the  use  *  *  *  of  every  means,  power  and  author- 
ity *  *  *  conferred  upon  him  by  the  law  of  the 
state  or  the  ordinances  of  the  city  *  *  *  to  enforce 
against  the  violator  that  law  •  •  •  and  in  case  of 
his  refusal  to  obey  the  law  *  *  *  to  secure  his  pros- 
ecution therefor,  and  to  punish  him  by  the  revocation 
of  his  licenses." 

Our  view  as  to  the  law  of  Illinois  on  the  relations 
of  the  judicial  to  the  executive  and  legislative  branches 
of  government,  and  on  the  functions  and  duties  of 
courts  in  general  in  the  exercise  of  their  extraordinary 
powers,  are  so  clearly  defined  and  so  coincident  with 
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those  of  the  learned  trial  jndge  who  dismissed  this 
petition,  as  expressed  in  his  opinion,  that  it  is  hardly 
worth  the  while  to  stop  to  consider  his  action,  which 
is  assigned  for  error,  in  entertaining  and  allowing  a 
motion  to  strike  ont  alleged  immaterial  and  improper 
matter  from  the  petition.  We  do  not  think  the  rea- 
soning of  the  court  below — with  which  we  concur — or 
our  view  of  the  questions  would  have  been  affected  by 
the  retention  of  all  the  matter  excluded.  K  this  is  so, 
it  is  manifest  that  if  the  granting  of  the  motion  to 
strike  were  error,  it  was  not  prejudicial  error. 

But  it  seems  due  to  the  trial  judge  to  say  that,  in 
our  opinion,  he  was  acting  within  the  limits  of  his 
discretion  an^  power  in  sq  ruling. 

Mandamus  is  a  common  law  proceeding,  in  which  the 
ordinary  course  of  common  law  pleading,  beginning 
with  pleas  to  the  answer,  follows  the  petition  and  an- 
swer. The  petition  and  answer,  too,  while  statutory 
substitutes  for  the  alternative  writ  and  return  under 
the  common  law  and  the  Statute  of  9th  Anne,  are  still 
so  far  common  law  pleadings  that  a  rule  exactly  the 
reverse  of  that  governing  in  equity  prevails,  and  every- 
thing not  explicitly  denied  is  held  admitted.  People  v. 
Crabb,  156  111.  155-165 ;  Mayor  v.  Briggs,  194  lU.  437. 
Under  the  operation  of  this  rule  the  defendant  to  a 
petition,  if  he  has  decided  to  answer  it,  is  naturally 
unwilling  to  pass  by  as  immaterial  some  allegation  of 
fact  which  he  knows  to  be  unfounded,  at  the  risk,  as 
the  case  develops,  of  having  it  considered  by  a  court 
which  disagrees  with  him  as  not  only  material  but 
controlling.  But  if  he  answers  and  denies  in  detail 
improper  and  immaterial  matter  in  the  petition,  in- 
stead of  the  result  being,  as  the  result  of  common  law 
pleading  should  be,  the  narrowing  of  the  dispute  to 
single  and  controlling  issues.  (Hereford  v.  Crow,  3 
Scam.  423),  it  will  be  the  expansion  of  it  to  an  in- 
terminable and  intolerable  number  of  issues,  each  one 
by  itself  inconclusive  and  uncontroUing.  It  is  this  that 
will  always  render  a  motion  to  expunge  inartificial, 
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irrelevant  and  evidentiary  matter  from  a  petition  for 
mandamus — ^more  appealing  to  the  justice  and  discre- 
tion oi  a  trial  judge  than  a  similar  motion  in  chan- 
cery proceedings  or  in  stricter  common  law  pleadings. 
Such  a  motion  is  not  intended  nor  adapted  to  test  the 
substantial  rights  of  the  parties  or  to  take  the  place 
of  a  demurrer — Wliitney  v.  Cady,  71  Conn.  166 — but 
it  is  a  proper  method  of  testing  the  mere  irrelevancy 
or  the  merely  evidentiary  character  of  allegations  in 
the  petition. 

In  the  present  case  we  think  the  motion  was  not  im- 
properly made  or  allowed.  It  was  desirable  and  neces- 
sary to  hold  the  pleadings  which  might  follow  the  peti- 
tion within  reasonable  limits,  and  no  other  way  than 
the  elimination  of  unnecessary  and  purely  extraneous 
matter  from  the  original  petitions  would  have  been 
effective  to  that  end. 

As  the  cause  was  disposed  of  on  the  demurrer  of 
one  defendant  to  the  petition  and  the  demurrer  of  the 
petitioners  to  the  answer  of  the  other  defendant,  and 
the  ground  on  which  it  was  so  dismissed,  in  which  we 
concur,  would  apply  with  equal  force  if  the  original 
petition  had  never  been  modified,  the  question  whether 
the  order  of  expurgation,  which  is  complained  of,  was 
erroneous,  is  of  no  practical  significance  in  this  appeal, 
save  possibly  in  one  aspect. 

The  petition  which  was  answered  by  Edward  F. 
Dunne  as  mayor  was  the  petition  modified  by  the  order 
of  the  Superior  Court.  As  it  was  on  his  motion,  over 
the  objection  of  the  petitioners,  that  the  modifying 
excision  was  made,  his  position  in  this  appeal  might 
be  treated,  if  the  modification  were  erroneous,  as 
though  the  answer  which  he  filed  were  to  the  original 
petition,  without  excision,  and  thus  admitted  every- 
thing in  the  petition  not  denied  by  it.  But  pending 
this  appeal,  on  the  motion  of  petitioners  and  over  the 
objection  of  the  counsel  for  the  original  appellees,  this 
court  allowed  the  substitution  of  Fred  A.  Busse  as 
^'one  of  the  appellees"  in  said  cause,  on  the  ground 
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that  he  had  succeeded  Dunne  as  mayor  of  Chicago. 
Mr.  Busse  consented  thereto,  and  the  substitution  was 
based  on  section  8  of  the  Mandamus  Act.  It  was  urged 
by  counsel  for  the  petitioners  in  oral  argument  before 
us  that  Mr.  Busse 's  position  and  liabilities  were  by 
this  substitution  and  the  fact  that  he  had  not  repu- 
diated or  modified  anything  appearing  in  the  record 
as  the  utterance  or  act  of  Mr.  Dunne,  identical  with 
those  of  his  predecessor.  Whatever  force  there  may 
be  in  this  argument  does  not  render  it  valid  to  hold 
Mr.  Busse  to  the  admission  of  any  averments  in  the 
petition  which  were  stricken  out  before  the  answer 
which  he  is  supposed  to  have  adopted  was  filed.  How- 
ever, as  the  order  of  excision  was,  in  our  opinion,  not 
erroneous,  but  justifiable,  this  consideration  is  not  of 
practical  importance. 

As  we  have  indicated,  our  opinion  on  the  question 
whether  the  Superior  Court  has  the  power  and  duty 
of  coercing  and  controlling  the  mayor  in  the  perform- 
ance of  executive  police  duties  and  in  the  enforcement 
of  the  criminal  law,  by  judgments  in  mandamus  pro- 
ceedings at  the  instance  and  on  the  complaint  of  citi- 
zens and  taxpayers,  interested  in  no  other  way  than 
as  every  law-abiding  citizen  is  interested  in  such  per- 
formance and  enforcement,  is  decided.  To  hold  that 
such  power  and  duty  existed  would  be,  in  effect,  to 
turn  over  the  supervision  of  executive  functions  to 
the  courts  and  to  confuse  all  the  distinctions  and  bal- 
ance of  powers  supposed  to  be  an  admirable  charac- 
teristic of  our  system  of  government.  The  inconve- 
nience of  recognizing  and  enforcing  such  a  right  would 
be  enormous. 

The  scope  of  the  necessary  discussion  in  the  presen: 
case  is  for  us  much  lessened  by  the  action  and  opinion 
of  the  Supreme  Court  on  a  petition  for  mandamus 
sought  to  be  filed  in  that  court  by  the  same  relators 
against  the  mayor  alone.  In  that  case.  The  People  v. 
Dunne,  219  111.  346,  the  prayer  of  the  petition  was 
that  the  court  should  issue  the  writ  of  mandamus  to 
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the  defendant,  commanding  him  without  delay  and  by 
the  use  (so  far  as  might  be  necessary  for  the  purpose) 
of  every  means,  power  and  authority  in  that  behalf 
conferred  upon  the  mayor  of  said  city  by  the  laws  of 
this  state  or  the  ordinances  of  the  city  of  Chicago,  to 
proceed  and  thenceforth  to  continue  to  enforce,  within 
said  city,  the  statute  of  this  state  prohibiting  the  keep- 
ing open  upon  the  first  day  of  the  week,  called  Sunday, 
of  tippling  houses  and  other  places  where  liquor  is 
sold  or  given  away,  and  to  compel  the  general  observ- 
ance of  the  provisions  of  said  law  in  said  city  on  each 
and  every  Sunday  thereafter  hy  every  person  violating 
the  law  in  said  city,  and  to  punish  all  violations  of  said 
law  hy  licensed  dram-shop  keepers  in  said  city  by  the 
revocation  of  their  licenses,  and  generally  and  at  aU 
times  to  take  care  that  said  laiv  is  faithfully  executed 
in  said  city.'* 

As  it  is  necessary  under  the  practice  in  the  Supreme 
Court  to  secure  leave  to  file  a  petition  in  mandamus 
before  actually  filing  it,  this  petition  was  presented 
with  a  motion  for  such  leave.  The  leave  was  denied 
by  the  court  and  an  opinion  handed  down  in  explana- 
tion. The  court  said : '  *  The  writ  has  never  been  made 
use  of,  and  does  not  lie,  in  this  state  at  least,  for  the 
purpose  of  enforcing  the  performance  of  duties  gen- 
erally. It  will  not  lie  where  the  court  would  have  to 
control  and  regulate  a  general  course  of  official  con- 
duct and  enforce  the  performance  of  official  duties 
generally.  In  such  a  case  the  court  could  not  pre- 
scribe the  particular  act  to  be  performed  and  enforce 
its  performance.  It  is  plain  that  in  this  case,  where 
the  court  is  asked  to  require  the  defendant  to  adopt 
a  course  of  oflScial  action,  although  it  is  a  course  re- 
quired by  the  statute  and  imposed  upon  him  by  the 
law,  it  would  be  necessary  for  the  court  to  supervise 
generally  his  official  conduct  and  to  determine  in  very 
numerous  instances  whether  he  had  persistently  and 
to  the  extent  of  his  power  and  the  force  in  his  hands 
carried  out  the  mandate  of  the  court  and  performed 
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his  official  duty.  It  is  manifest  that  where  there  are 
about  seven  thousand  saloons  in  a  city  which  are  kept 
open  on  the  Sabbath  day  in  violation  of  law,  as  is 
alleged  in  this  case,  the  court  would  not  only  have 
to  enforce  a  general  course  of  oflBcial  conduct  on  the 
part  of  the  mayor,  but  must  also  determine  in  numer- 
ous instances  whether  ground  existed  for  the  revoca- 
tion of  licenses,  whether  there  had  been  violations  of 
law,  and  to  what  extent  he  had  endeavored  to  perform 
his  duty  with  the  force  and  facilities  at  his  command 
for  doing  it.  The  writ  will  not  lie  for  any  such  pur- 
pose. For  the  court  to  assume  the  management  of 
municipal  affairs  in  the  city  of  Chicago  would  be  to 
depart  from  its  proper  sphere  and  assume  govern- 
mental functions  which  are  outside  of  the  jurisdiction 
of  the  courts  and  not  within  the  remedy  by  writ  of 
mandamus/' 

The  Supreme  Court  does  not,  by  this  reasoning  or 
by  anything  else  in  its  opinion,  indicate  that  it  re- 
fused its  permission  to  file  the  petition,  in  the  exercise 
of  the  discretion  which  frequently  has  led  it  to  refuse 
to  entertain  mandamus  petitions  (in  which  the  nisi 
prius  courts  have  concurrent  original  jurisdiction)  be- 
cause they  were  not  of  public  or  state-wide  interest. 
Its  opinion  is  placed  upon  the  grounds  which,  when 
declared  by  the  Supreme  Court,  are  binding  rules  for 
all  lower  courts  in  the  state. 

The  decision  makes  no  such  distinction  as  is  sug- 
gested by  counsel  for  the  petitioners,  between  the  im- 
propriety or  wrongfulness  of  issuing  the  writ  against 
a  president  or  governor  and  the  impropriety  or  wrong- 
fulness of  issuing  it  against  any  other  executive  oflScer 
of  inferior  grade  charged  with  the  enforcement  of 
general  laws  in  a  particular  locality  or  jurisdiction. 

The  tests  which  are  indicated  are  not  the  grade  but 
the  character  of  the  office,  to  coerce  the  incumbent  of 
which  the  suit  is  brought,  and  the  quality  and  nature 
of  the  acts  to  which  it  is  attempted  to  coerce  him. 

In  view  of  this  position  taken  by  our  own  oourt 
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of  last  resort,  it  is  unnecessary  to  discuss  cases  from 
other  states  cited  to  us,  which  apparently  make  dis- 
tinctions resting  upon  the  grade  rather  than  the  char- 
acter of  the  executive  oflScer  and  lend  color  to  the  theory 
that  in  a  municipality  executive  police  authorities  may 
be  supervised  and  controlled  by  mandamus  which  in 
the  state  or  nation  would  be  exempt  from  such  inter- 
ference. 

The  present  petition  must  be  taken  from  the  pur- 
view of  the  doctrine  laid  down  by  our  Supreme  Court 
in  the  People  v.  Dunne,  or  its  action  in  that  case  is 
binding  on  us  as  a  precedent  for  this. 

The  petitioners  insist  that  the  necessary  distinction 
is  found  in  the  difference  in  the  prayers  of  the  two 
petitions.  The  one  which  the  Supreme  Court  denied 
permission  to  file  asked  that  the  mayor  should  be 
coerced  *'to  proceed  and  thenceforth  to  continue  to 
enforce  within  said  city'*  the  Sunday  closing  law,  *'and 
to  compel  the  general  observance  of  the  provisions 
of  said  law  in  said  city  by  every  person,"  and  *Ho 
punish  all  violations  of  said  law  by  licensed  dram- 
shop keepers  in  said  city  by  the  revocation  of  their 
licenses,  and  generally  and  at  all  times  to  take  care 
that  said  law  is  faithfully  executed  in  said  city"; 
whereas  the  one  at  bar  is  much  more  limited  in  its 
scope.  It  asks  only  that  the  mayor  shall  be  coerced 
''to  proceed  and  thenceforth  to  continue  to  enforce 
against  Michael  Kenna,  as  proprietor  of  saloons  at 
numbers  279  and  300  South  Clark  street  in  said  city 
of  Chicago"  the  said  law,  *'by  closing  or  compelling 
him  to  close  and  keep  the  same  closed  on  each  and 
every  Sunday  thereafter,  and  in  case  of  his  refusal 
to  obey  the  law  in  that  behalf,  to  secure  his  prosecu- 
tion therefor  and  to  punish  such  violation  of  said  law 
by  the  revocation  of  his  license." 

We  have  by  italics  in  our  statement  of  the  case  in- 
cluded in  this  opinion  indicated  the  allegations  and 
prayers  of  the  two  petitions  which  substantially  differ. 

The  counsel  for  the  petitioners  is  justified  in  insist- 
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ing  that  the  diflference  is  marked  and  that  the  petition 
passed  on  by  the  Supreme  Court  had  a  far  wider  scope 
and  called  for  a  more  general  supervision  and  control 
by  the  court  of  the  mayor  in  the  enforcement  of  the 
law  than  the  one  at  bar.  The  first  was  a  prayer  for  a 
direction  that  he  should  exert  all  his  executive  police 
power  against  all  the  offenders  in  Chicago  against  a 
certain  statute,  and  the  latter  against  only  one  offend- 
ing in  two  places. 

The  court  below  pointed  out,  however,  and  we  do 
not  think  that,  as  counsel  insist,  the  statement  was 
unwarranted,  that  it  was  clear  that  the  real  purpose  of 
the  present  proceeding  is  * '  to  compel  the  exercise  of  a 
general  duty  within  the  general  exercise  of  the  police 
power. ' ' 

Perhaps  the  language  which,  over  the  protest  of  the 
petitioners,  was  stricken  out  of  the  petition,  which 
asserts  that  the  interest  of  the  relators  is  to  secure 
the  observance  of  and  obedience  to  the  Sunday  closing 
law  by  all  tippling  houses,  and  the  general  statements 
regarding  the  bad  effect  of  the  neglect  to  enforce  such 
obedience,  show  this  more  distinctly  than  that  which 
remains,  but  even  in  the  expurgated  petition  the  pur- 
pose and  intent  of  the  proceeding  is  shown  by  its  re- 
cital of  the  visits  of  citizens  and  delegations  to  the 
mayor  requesting  him  to  enforce  the  law  generally, 
and  his  refusal  to 'do  so.  And  the  answer  of  the  de- 
fendant Dunne,  which  was  demurred  to,  asserts  that 
there  are  at  least  forty-five  petitions  for  mandamiis 
pending  against  him,  based  on  his  alleged  neglect  to 
enforce  the  Sunday  closing  law,  and  many  more  threat- 
ened. But  this  is  really  beside  the  question,  we  think, 
because,  quite  apart  from  the  apparent  and,  if  this 
present  proceeding  is  well  advised,  proper  intention 
to  proceed  by  separate  petitions  for  the  enforcement  of 
the  law  in  individual  cases  until  the  general  result  aimed 
at  in.  the  petition  presented  to  the  Supreme  Court  is 
effected  by  aggregation,  and  quite  apart  from  the  fact 
that  if  this  were  not  in  effect  the  intention  of  the  peti- 
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tionerSy  but  the  proceeding  was  brought  with  the  inten- 
tion to  compel  the  enforcement  of  the  law  against  and 
the  punishment  of  one  oflfender  only,  leaving  the  other 
offenders  to  profit  by  the  alleged  expressed  refusal  of 
the  mayor  to  enforce  the  Sunday  closing  law  generally, 
it  would  not  appeal  to  the  judicial  discretion  which  in 
any  event  governs  the  issuance  or  withholding  of  a 
mandamits,  we  cannot  hold  that  in  essential  character 
there  is  a  difference  between  the  acts  which  the  man- 
damus here  prayed  for  would  command,  and  those 
which  the  mandamus  asked  from  the  Supreme  Court 
would  direct. 

While  the  scope  and  number  of  the  acts  are  very 
different,  they  are  in  neither  case  *  *  specific, '  ^  nor  espe- 
cially are  they  **such  that  the  court  can  supervise  the 
performance  of  the  duty  and  the  execution  of  the  man- 
date.'' People  V.  Dunne  (supra).  On  the  other  hand, 
in  either  case,  ''the  court  would  have  to  control  and 
regulate  a  general  course  of  official  conduct."  **It 
would  be  necessary  for  the  court  to  supervise  generally 
his  (the  mayor's)  official  conduct,  and  to  determine 
whether  he  had  persistently  and  to  the  extent  of  his 
power  and  the  force  in  his  hands  carried  out  the  man- 
date of  the  court  and  performed  his  official  duty." 
Thus,  although,  by  the  petition  here  involved  a  man- 
damus is  asked  on  the  mayor  only  to  enforce  the  law 
against  two  dram-shops  instead  of  seven  thousand,  it 
is  asked  to  compel  the  enforcement  continuously  and 
consistently  and  by  every  means  in  the  power  of  the 
mayor.  The  mayor  is  to  be  directed  *'to  close,"  or 
compel  Kenna  to  close,  the  two  places  '*on  each  and 
every  Sunday  thereafter,"  and  whenever  Kenna  re- 
fuses to  obey  the  law,  to  secure  his  prosecution,  as 
well  as  to  revoke  his  licenses.  What  is  this  but  *'to 
control  and  regulate  a  general  course  of  official  con- 
duct"? It  is  none  the  less,  in  our  opinion,  a  general 
course  of  conduct  because  directed  against  one  man 
and  two  places,  than  if  it  were  directed  against  many 
men  and  many  places. 
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The  opinion  and  decision,  therefore,  of  the  Supreme 
Court  in  The  People  v.  Dunne  we  regard  as  control- 
ling us  in  this  cause.  As  we  so  hold,  it  becomes  of 
little  importance  what  we  might  otherwise  think  of 
the  questions  of  law  involved.  Nevertheless  it  will 
not  be  out  of  place  to  express  our  independent  con- 
currence with  the  views  of  the  Supreme  Court,  which 
seem  to  us  also  those  expressed  in  another  form  by  the 
court  below  in  the  case  at  bar.  They  are,  as  we  be- 
lieve, in  accordance  with  the  best  authority  everywhere 
and  in  accordance  with  the  political  theories  of  the 
distribution  of  powers  in  our  form  of  government. 

The  true  test  to  be  applied  when  a  mandamus  on  an 
executive  municipal  officer  is  asked  for  the  act  to  be 
commended  seems  required  by  the  law,  is:  Is  the  act 
merely  ministerial! 

In  a  very  late  case — Ex  Parte  Young,  57  Lawyers 
Edition  U.  S.  Supreme  Ct.  Reports,  p.  441 — the  Su- 
preme Court  of  the  United  States  says:  '* There  is 
no  doubt  that  the  court  cannot  control  the  exercise  of 
a  discretion  of  an  officer.  It  can  only  direct  affirma- 
tive action  where  the  officer,  having  some  duty  to  per- 
form not  involving  discretion,  but  merely  ministerial 
in  its  nature,  refuses  or  neglects  to  take  such  action. 
In  that  case  the  court  can  direct  the  defendant  to 
perform  this  merely  ministerial  duty.*' 

Undoubtedly  courts  have  differed  widely  as  to  what 
constitutes  '* a  mere  ministerial  duty,"  but  the  best 
authority  at  least,  and  certainly  that  of  the  Supreme 
Court  of  the  United  States,  is  to  the  effect  **that  the 
writ  should  not  be  used  to  interfere  with  the  executive 
officers  of  the  government  in  the  exercise  of  their  ordi- 
nary official  duties."  Merrill  on  Mandamus,  sec.  31. 
Such  is  the  duty  of  the  mayor  of  a  municipality  to 
see  to  the  enforcement  of  the  criminal  law.  There  is 
in  such  exercise  of  ordinary  official  duties  at  least  a 
discretion  in  the  methods  in  which  and  the  occasions 
on  which  the  officers  should  go  about  them.  The  duty 
may  be  clear,  and  yet  the  means  of  performing  it  dis- 
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cretionary  and  various  and  dependent  on  concurrent 
and  conflicting  factors.  As  Mr.  Justice  ClifFord, 
speaking  for  the  Supreme  Court  of  the  United  States 
in  The  Secretary  v.  McGarrahan,  9  Wallace,  298-312, 
expressed  it:  * 'Though  mandamus  may  sometimes  lie 
against  an  executive  oiBcer  to  compel  him  to  perform 
a  mere  ministerial  act  required  of  him  by  law,  yet  such 
an  oiBcer,  to  whom  public  duties  are  confided  by  law, 
is  not  subject  to  the  control  of  the  courts  in  the  exer- 
cise of  the  judgment  and  discretion  which  the  law  re- 
poses in  him  as  part  of  his  official  functions/^ 

*'In  matters  of  public  duty,*^  Judge  Breese  said  in 
The  People  v.  Bissell,  19  111.  229,  *'we  remit"  the  exec- 
utive '*to  the  high  tribunals  of  his  own  conscience  and 
the  public  judgment."  There  is,  besides,  statutory 
punishment  in  Illinois,  as  the  court  below  points  out, 
for  official  misfeasance  or  neglect  of  duty. 

Nor  is  the  reasoning  of  Judge  Clifford  and  of  Judge 
Caton  and  of  Judge  Breese  in  the  two  cases  last  named 
less  convincing  for  us  because  in  these  cases  it  was  a 
cabinet  minister  and  a  governor  respectively  who  were 
to  be  coerced  in  their  public  executive  duties,  while  in 
this  case  it  is  the  mayor  of  a  city.  This  difference  is 
not  fundamental  or  essential.  They  are  all  executive, 
as  distinguished  from  judicial  or  legislative  officers, 
and  the  rules  laid  down  by  Chief  Justice  Marshall  in 
Marbury  v.  Madison,  1  Cranch  137-171,  **It  is  not  by 
the  office  of  the  person  to  whom  the  writ  is  directed, 
but  by  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  to 
be  determined";  and  **The  province  of  the  court  is 
solely  to  decide  on  the  rights  of  individuals,  not  to 
inquire  how  the  executive  or  executive  officers  perform 
duties  in  which  they  have  a  discretion,"  have  never 
been  departed  from  by  the  court  which  we  deem  of 
highest  authority. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


234  Appellate  Coubts  of  Illinois. 

Vol.  141.]  Schaefer  ▼.  Dickinson. 


William  B.  Schaefer,  Defendant  in  Error,  t.  John 

Dickinson,  Plaintiff  in  Error. 

'  Oen.  No.  13,830. 

1.  Bbokebs  and  factobs — right  of  property  in  stock  purchase. 
Upon  the  purchase  of  stock  through  a  broker,  the  full  purchase 
price  not  being  advanced  by  the  purchaser,  the  stock  becomes 
the  property  of  the  purchaser  subject  to  a  pledge  thereof  to  the 
broker  for  the  balance  of  such  purchase  price. 

2.  Sales — within  tohat  time  repudiation  of  unauthorieedj  must 
he  made.  As  a  rule,  a  reasonable  time  for  consideration  is  allowed 
before  the  obligation  to  repudiate  an  unauthorized  sale  arises; 
but,  under  some  circumstances,  such  as  those  which  existed  In  this 
case,  an  immediate  repudiation  is  required. 

8.  MsAsuKE  OF  DAMAGES — in  oction  for  unauthorized  siOe.  The 
measure  of  damages  for  the  unauthorized  sale  of  stock  by  a  broker 
is  the  difTerence  between  the  amount  obtained  and  the  amount 
which  the  owner  could  have  gone  into  the  market  and  replaced 
his  converted  stock  for,  within  a  reasonable  time  after  obtaining 
knowledge  of  the  sale. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Fbeehan  K.  Blake,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.  Reversed  and  remanded.  Opinion  filed  May, 
18,  1908. 

D.  MoNCBiEFFB  KiRTON,  fot  plaintiflP  in  error. 
Charles  A.  Butler,  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  reverse  a  judgment  of  the 
Municipal  Court  for  $905,  rendered  in  favor  of  the  de- 
fendant in  error,  Schaefer,  against  plaintiff  in  error, 
Dickinson,  on  the  verdict  of  a  jury. 

The  facts  are  these:  William  B.  Schaefer,  an  ac- 
countant, residing  in  Chicago,  was  dealing  in  stocks 
before  and  in  July,  1906,  and  for  a  few  weeks  there- 
after, through  the  stock  broker's  ofHce  of  John  Dickin- 
son, doing  business  as  John  Dickinson  &  Co.,  in  that 
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city.  Dickinson  has  an  oflSce  also  in  New  York  city. 
It  is  apparent  from  the  whole  record  that  the  trans- 
actions were  of  the  usual  kind  when  stocks  are  bought 
or  sold  on  margins  through  a  broker.  Mr.  Schaefer 
seems  to  have  been  speculating  on  his  own  account  and 
for  a  sort  of  sub-clientage,  whom  he  speaks  of  as  his 
**  customers/ '  and  on  whose  trades  he  received  com- 
missions. He  had  two  accounts  on  the  books  of  Dick- 
inson &  Co.,  one  under  the  title  of  M.  S.,  in  which  he 
says  he  carried  trades  both  for  himself  and  ''custom- 
ers,'* and  another  under  the  title  of  M.  S.  Special, 
which  comprised  only  his  individual  trades. 

The  account  which  appears  in  the  record  as  a  dupli- 
cate of  that  given  to  the  plaintiff  on  August  25  or 
August  26,  1906,  would  by  itself  seem  to  indicate  that 
although  Schaefer  was  indebted  on  it  to  the  brokers 
to  the  amount  of  $98.65,  on  July  16,  1906,  they  sold 
**shorf  for  him  twenty  Union  Pacific  shares  at  143% 
on  that  date,  and  "bought  it  in"  for  him  (so  as  to 
make  delivery  possible)  at  143  on  July  19,  making 
$9.60  profit  for  him  on  that  transaction,  and  then  on 
July  20  sold  "  short '^  again  twenty  shares  Union 
Pacific  at  144%,  and  that  as  these  shares  had  not  been 
''bought  in''  by  August  2,  1906,  the  plaintiflF  was  on 
that  date  still  "short"  that  number  of  shares.  On 
that  date  the  "trade"  seems  to  have  been  transferred 
to  the  other  account  (no  note  of  the  contents  of  which 
appears  in  the  record),  and  the  M.  S.  Special  account 
closed  by  debiting  it  with  the  twenty  shares  at  the 
nominal  balance  of  the  account,  $2,807.57. 

We  may  infer  that  the  account  to  which  the  trade 
was  transferred  had  a  corresponding  credit  of  $2,807.57, 
and  a  debit  memorandum  of  "Short — 20  Union  Pa- 
cific." A  transaction  of  a  short  sale,  and  a  quick  re- 
purchase in  Pennsylvania  stock  has  a  place  also  in  the 
M.  S.  Special  account  in  July. 

But  we  are  called  on,  nevertheless,  by  the  rulings  of 
the  court  below  on  the  trial  and  the  evidence  therein 
taken,  as  well  as  by  the  theory  on  which  this  cause  has 
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been  argued  by  both  sides  in  this  court,  not  to  consider 
the  transaction  of  July  19  what  it  appears  on  the  face 
of  this  account  to  be — a  ^'buying  in'^  to  fill  **a  short 
sale" — ^but  as  an  investment  independent  of  any  pre- 
ceding transaction,  and  the  sale  of  July  20  not  to  be 
another  and  a  second  *^ short  sale,''  which  the  plaintiff 
contends  he  never  ordered  made,  but  as  a  sale  of  the 
stock  purchased  as  an  investment  on  the  nineteenth. 
Therefore,  although  they  look  to  us  very  much  like 
something  else,  we  will  so  consider  them  and  eliminate 
the  short  sale  of  July  16  from  consideration  altogether. 
It  was  excluded  from  the  evidence  by  the  rulings  of 
the  court. 

Several  things  conceded  by  the  parties  litigant  make 
the  question  here  a  very  simple  one. 

It  is  conceded,  for  example,  that  the  plaintiff 
ordered  the  stock  in  question  bought  on  July  19,  and 
that  it  was  actually  bought  by  the  defendant  broker. 
By  the  theory  of  the  law  which,  although  repudiated 
in  Massachusetts,  has  been  adopted  in  New  York  and 
by  the  United  States  Supreme  Court  (Richardson  v. 
Shaw,  vol.  28  Supreme  Ct.  Reporter,  p.  512,  and  cases 
therein  cited),  and  which  may  be  assumed  to  have  been 
also  approved  in  this  state  (Brewster  v.  Van  Liew, 
119  111.  554),  the  twenty  shares  of  Union  Pacific  Rail- 
road stock  then  became  the  property  of  the  plaintiff, 
subject,  however,  to  a  pledge  of  it  to  the  defendant 
broker  for  the  full  amount  for  which  it  was  bought, 
and  perhaps  for  the  balance  of  the  account  from 
former  transactions  as  well. 

It  is  conceded  that  on  July  20,  1905,  the  next  day, 
the  defendant  broker  sold  that  stock,  supposing  he  had 
an  order  to  do  so  from  the  plaintiff,  through  an  agent. 
It  is  conceded  also  that  the  plaintiff  denied  making 
the  order  in  question,  or  giving  any  authority  to  any- 
one to  make  it,  and  that  the  defendant  could  offer  no 
proof  to  the  contrary. 

It  is  conceded  that  the  question  of  confirmation  of 
the  sale  or  of  the  supposed  authority  was  left  to  the 
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jury,  and  that  by  their  verdict  they  have  indicated  that 
on  this  point  they  held  with  the  plaintiff. 

It  is,  however,  urged,  and  we  think  with  reason,  that 
the  instruction  or  charge  given  to  the  jury  on  the  sub- 
ject of  this  claim  of  ratification  was  somewhat  mis- 
leading. The  theory  seems  to  have  been  adopted  by 
the  court  that  it  was  permissible  to  the  plaintiff  to 
accept  or  to  disaffirm  the  sale,  and  that  this  had  some- 
thing to  do  with  **the  completion  of  the  sale'^  (Ab- 
stract p.  44)  and  **the  right  in  the  plaintiff  to  control 
the  stock"  (Abstract  p.  43). 

Under  the  theory  of  the  law  to  which  we  have  alluded 
and  to  which  we  must  refer  this  case,  these  matters 
were  not  involved.  The  broker  to  whom  the  stock  was 
pledged  had  actually  sold  it.  He  passed  a  good  title 
to  it  to  the  innocent  purchaser  on  the  stock  exchange 
who  bought  it.  He  did  it  wrongfully,  we  must  assume. 
He  was  not  morally  delinquent,  because  he  thought  he 
had  an  authorized  order  to  sell ;  but  legally  he  was  de- 
linquent. An  action  of  trover  accrued  to  the  plaintiff. 
But  the  plaintiff  might  have  waived  that  action  and 
ratified  the  order  and  the  sale  by  keeping  silent  when 
informed  of  them.  We  think,  moreover,  that  while  in 
a  sense  a  reasonable  time  is  always  allowed  for  con- 
sideration before  such  a  ratification  is  presumed  from 
silence,  it  is  practically  true  that  to  prevent  the  infer- 
ence of  ratification  attaching,  an  immediate  repudia- 
tion is  necessary  after  the  knowledge  of  the  alleged 
order  and  resulting  sale  came  to  the  plaintiff,  and  that 
the  jury  should,  at  least  in  this  case,  have  been 
instructed  that  such  repudiation  must  have,  been 
promptly  made.  But  in  any  event  it  is  conceded  that 
on  August  25  or  August  26,  1906,  the  plaintiff  did 
learn,  whether  he  knew  it  before  or  not,  that  the  stock 
had  been  sold  and  did  then  repudiate  the  sale  and  deny 
the  order  and  authority  under  which  it  was  made. 
This  is  the  essential  occurrence  and  conversation  of 
those  dates.  We  do  not  think  that  the  evidence  of  the 
plaintiff,  assuming  it  to  be  true,  that  the  defendant 
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replied  to  the  repudiation  and  denial,  **Well,.I  will 
look  into  it  this  afternoon  and  let  you  know,'*  and 
th§n  immediately  left  for  New  York,  on  his  return 
from  which  on  October  1  he  answered  the  question 
of  plaintiff,  **What  disposition  are  you  going  to  make 
of  this  Union  Pacific  stock  which  was  sold  for  my  ac- 
count t ' '  ^  *  Nothing — absolutely  nothing,  ^  ^  adds  or  takes 
away  anything  from  the  situation  or  changes  it  in  any 
way.  The  failure  of  the  defendant  to  say  anything 
on  the  afternoon  in  question,  and  his  going  to  New 
York,  apprised  the  plaintiff  that  he  had  no  promise  of 
the  defendant  to  replace  the  stock  to  rely  on. 

The  right  of  action  was  then  complete  in  the  plaint- 
iff, if  it  existed  at  all,  and  the  question  at  once  becomes 
controlling,  what  rule  of  damages  is  applicable  t  Does 
that  rule  involve  the  recovery  of  the  difference  between 
the  price  procured  for  the  stock  and  credited,  to  the 
plaintiff,  and  the  highest  price  which  it  afterward 
reached  before  the  suit  was  begun,  or  before  the  trial 
took  place,  or  the  price  at  some  time  selected  by  the 
plaintiff  (which  last,  in  effect,  although  not  in  terms, 
was  what  the  plaintiff  was  held  by  the  court  below  to 
be  entitled  to  in  this  case),  or  the  difference  between 
the  price  procured  and  what  the  plaintiff  could  have 
gone  into  the  market  and  replaced  his  converted  stock 
for,  within  a  reasonable  time  of  his  getting  knowledge 
of  the  salet  Each  of  these  alternatives  has  been 
adopted  as  the  true  rule  by  different  courts,  but  the 
rule  in  Illinois  seems  clearly  enough  stated  in  Brewster 
V.  Van  Liew,  119  HI.  554,  in  which,  while  holding  to  the 
doctrine  of  Markham  v.  Jaudon,  41  N.  Y.  235,  as  to 
the  relations  of  broker  and  customer,  the  Supreme 
Court  of  Illinois  repudiates  the  doctrine  of  that  case 
as  to  the  measure  of  damages,  and  adopts  that  of 
Baker  v.  Drake,  53  N.  Y.  211.  In  so  doing  it  was  but 
reaflSrming  the  doctrine  laid  down  for  the  court  by 
Judge  McAllister  in  Sturges  et  al.  v.  Keith,  57  HI.  451. 

It  is  clear  to  us  that  Brewster  v.  Van  Liew,  and  not 
Cothran  v.  Ellis  et  al.,  107  111.  413,  states  the  rule  ap- 
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plicable  here.  Cothran  v.  Ellis  was  the  case  of  an 
order  to  sell  not  performed;  Brewster  v.  Van  liew  a 
case,  like  this,  of  an  unanthorized  sale.  The  doctrine 
stated  by  Brewster  v.  Van  Liew  is  that  the  measure 
of  damages  is  the  difference  between  the  amount  ob- 
tained and  that  at  which  the  plaintiff,  within  a  reason- 
able time  after  learning  of  the  sale,  could  have  re- 
placed the  stock. 

The  jury  in  this  case  were  therefore  erroneously 
instructed  on  the  measure  and  rule  of  damages  appli- 
cable. The  rule  which  Brewster  v.  Van  Liew  an- 
nounces was  repudiated  by  the  trial  judge,  and  an- 
other and  erroneous  one  substituted.  For  this  reason 
the  judgment  is  reversed  and  the  cause  remanded  to 
the  Municipal  Court. 

Reversed  and  remanded. 


International  Filter  Company,  Plaintiff  In  Error,  t. 
8.  B.  Hartman,  doing  business  as  Peruna  Drng  Mfg. 
Co.,  Defendant  in  Error. 

Gen.  No.  18,885. 

1.  Sales — token  implication  of  warranty  arises.  Where  a  manu- 
facturer contracts  to  supply  an  article  which  he  manufactures,  to 
be  applied  to  a  particular  purpose,  of  which  he  has  luiowledge, 
there  is  an  implied  warranty  that  it  shall  be  reasonably  fit  for 
the  purpose  to  which  it  is  to  be  applied. 

2.  Sales — when  no  implication  of  warranty  arises.  Where  a 
known,  defined  and  described  article  is  ordered  of  a  manufacturer, 
even  though  it  is  stated  to  be  required  for  a  particular  purpose, 
stUl  if  the  known,  defined  and  described  thing  be  actually  sup- 
plied, there  is  no  warranty  that  It  shall  answer  the  purposes  for 
which  it  was  intended  by  the  buyer. 

3.  Sales— remedy  where  purchaser  improperly  refuses  to  accept 
delivery.  Where  a  purchaser  of  merchandise  improperly  rejects 
delivery,  the  seller  may  store  such  merchandise  for  the  purchaser 
and  give  the  purchaser  notice  of  such  act,  and  then  sue  for  the 
contract  price. 
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Attachment.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Thomas  B.  Latttbt,  Judge,  presiding.  Heard  in  this  court  at  the 
Octoher  term,  1907.  Reversed  and  judgment  here.  Opinion  filed 
May  18,  1908. 

HoBART  P.  YouwG  and  Maurice  W.  Sbbtz,  for  plaint- 
iflf  in  error. 

Frank  F.  Bred  and  Charles  A.  Williams,  for  de- 
fendant in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  sued  out  from  this  court  hy 
the  International  Filter  Company  to  reverse  a  judg- 
ment in  its  favor  by  the  Municipal  Court  for  $30  and 
costs  against  S.  B.  Hartman,  doing  business  as  the 
Peruna  Drug  Manufacturing  Company.  The  essen- 
tial assignments  of  error  are  that  the  finding  of  the 
court  below  (which  tried  the  case  without  a  jury)  was 
contrary  to  the  law  and  the  evidence,  and  that  it  was 
error  not  to  find  for  the  plaintiff,  the  International 
Filter  Company,  in  the  sum  of  $780.65,  and  enter  judg- 
ment on  that  finding. 

The  inquiry  whether  this  contention  is  well  made  in- 
volves a  statement  of  the  facts  as  shown  by  the  evi- 
dence. 

The  plaintiff  is  engaged  in  the  manufacture  of  filters 
and  filter  discs  in  Chicago.  The  defendant  is  the  man- 
ufacturer of  a  proprietary  medicine,  called  Peruna,  at 
Columbus,  Ohio. 

In  August,  1905,  the  defendant  wrote  to  the  plaintiff 
asking  for  a  catalogue  of  filters,  saying  that  they  ex- 
pected to  use  several  in  their  establishment.  The  re- 
sult was  a  sale  of  a  filter  by  the  plaintiff  to  the  de- 
fendant in  that  year.  It  was  a  small  No.  1  filter,  and 
was  sent  to  the  defendant  company  in  September, 
1905.  It  does  not  appear  that  the  International  Filter 
Company  knew  for  what  particular  compound  or  liquid 
it  was  used. 
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Mr.  Schumacher,  the  vice-president  of  the  Peruna 
Company,  however,  testified  that  there  was  a  com- 
pomid  for  which  they  could  use  the  defendant's  filters 
successfully — ^*a  preparation,"  he  says,  ^*of  which  we 
use  a  very  small  volume" — and  it  seems  probable  that 
this  was  the  liquid  which  the  filter  sold  in  1905  was 
used  for.    But  this  is  not  in  evidence  or  material. 

October  26,  1906,  the  International  Filter  Company 
wrote  the  following  letter  to  the  Peruna  Company : 

*  ^  Our  files  show  that  we  have  received  no  disc  order 
from  you.  within  the  last  year.  The  quantity  we  sup- 
plied last  time  must  be  about  exhausted  by  now.  To 
do  away  with  tiny  possibility  of  your  running  out,  you 
better  order  now  either  for  immediate  or  future  ship- 
ment. 

It  is  very  possible  that  your  requirements  have  in- 
creased so  that  your  present  filter  equipment  is  really 
not  large  enough  for  your  use.  If  this  is  the  case,  let 
us  hear  from  you  and  we  will  make  you  a  proposition 
on  exchange  of  your  present  filter  for  one  of  larger 
size.  A  filter  more  than  large  enough  is  a  good  thing, 
not  only  from  point  of  rapidity  and  convenience,  but 
also  from  point  of  economy." 

To  this  letter  the  Peruna  Company  replied,  under 
date  of  November  10,  1906,  as  follows : 

**  Tours  of  October  26  received,  and  in  reply  will 
say  we  have  plenty  of  disc  for  filters  to  last  us  for 
another  year,  so  will  not  need  any  at  the  present  time. 

We  wish  to  make  inquiry,  however,  concerning  filtra- 
tion which  we  find  necessary  to  do  in  our  work,  and 
for  which  we  have  been  unsuccessful  in  getting  a  filter 
to  accomplish  for  us. 

Our  mixture  consists  of  different  ingredients,  which 
contain  oleorosins  and  different  oils  in  the  crude  drugs. 
Some  of  these  are  extracted  and  incorporation  in  our 
liquid  at  the  proportion  which  we  want  to  exist  in  the 
same,  and  with  a  weak  alcoholic  solution  there  is  a 
cloudiness  which  takes  place;  we  find  by  experiment- 
ing that  this  can  only  be  removed  by  incorporating 
magnesia  and  filtering  the  same  out,  which  gives  us  a 
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clear  product  with  all  the  ingredients  in  perfect  solu- 
tion. 

The  amount  which  we  wish  to  filter  in  one  day  is 
2,000  gallons  or  more. 

As  yet  we  have  run  across  no  filter  which  will  per- 
form  this  work  successfully  for  us.  If  you  have  such 
a  filter  we  will  be  glad  to  hear  from  you  at  the  very 
earliest  date  possible. 

Yours  truly, 

The  Pebtjna  Dbuo  Mfo.  Co., 

Per  J.  G.  Steele." 

November  10,  1906,  was  Saturday,  and  it  may  be 
assumed  the  letter  of  that  date  reached  the  Interna- 
tional Filter  Company  on  Monday,  November  12.  It 
was  not  answered  at  that  or  any  other  time.  On  Tues- 
day, November  13,  1906,  however,  the  filter  company 
received  the  following  telegram. 

''Columbus,  Ohio.  Nov.  13,  1906. 

International  Filter  Co., 

17th  Street  and  Wabash  Avenue. 
Express  us  at  once  three  of  your  largest  size  filters, 
same  construction  as  smaller  one  sent  us. 

The  Peruna  Drug  Meg.  Co." 

On  the  same  day  the  drug  company  wrote  to  the 
filter  company  as  follows: 

**We  wired  you  today  as  follows:  *  Express  us  at 
once  three  of  your  largest  size  filters,  same  construc- 
tion as  smaller  one  sent  us',  and  hope  that  you  were 
able  to  make  shipment  at  once,  as  it  is  absolutely  neces- 
sary that  we  should  have  these  filters  in  our  possession 
by  Wednesday  or  Thursday  at  the  latest.  We  want 
the  same  style  of  filter  that  you  sent  us  about  a  year 
ago,  with  the  same  arrangement  of  discs,  only  we  de- 
sire the  largest  size  that  you  manufacture. 

We  hope  you  have  these  filters  in  stock  and  that 
prompt  shipment  was  made  upon  receipt  of  our  tele- 
gram. If  for  some  reason,  however,  shipment  has  been 
delayed  a  day  later,  see  to  it  without  fail  that  the  fil- 
ters are  expressed  to  us  Wednesday." 

In  answer  to  the  telegram  the  filter  company  wrote, 
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calling  attention  to  the  very  large  capacity  of  their 
No.  10  filter — **  twenty- two  times  as  great  as  that  of 
the  No.  1  filter  you  are  now  using^';  also  to  the  fact 
that  they  had  No.  5  filter,  **six  or  seven  times  the 
capacity  of  the  No.  1/'  and  No.  3  filter,  **  three  times 
the  capacity  of  the  No.  1  size."  The  letter  also  gave 
prices  of  the  different  sizes  of  filters  in  differing  ma- 
terials,  and  concluded,  **We  have  ready  for  immediate 
shipment  two  No.  3  Filters,  Brass  Block  tinned;  three 
or  more  No.  3  Iron  Galv.,  three  or  more  No.  5  Iron 
Galv.,  one  No.  5,  Brass-Block  tinned,  and  two  No.  10 
Iron  Galv.  If  you  will  telegraph  us  in  the  morning 
just  which  filter  we  shall  ship  you  and  whether  by 
express  or  freight,  also  whether  Iron  Galvanized  or 
Brass  Block  tinned,  we  will  follow  your  instructions 
and  get  the  filters  off  at  once.  If  you  prefer,  you  can 
call  us  up  by  long  distance  telephone,  but  in  any  case, 
if  you  wish  the  filters  shipped  tomorrow  would  advise 
that  you  communicate  with  us  as  early  as  possible." 
The  answer  to  this  letter  was  a  telegram,  as  follows : 

*' Columbus,  0.,  Nov.  14,  1906. 
International  Filter  Co., 
17th  and  Wabash  Ave. 
When  can  you  sliip  number  ten  brass  block  tinned 
filter  t    Answer  wire. 

The  Pbruna  Drug  Mfg.  Co.^* 

On  the  receipt  of  this  telegram,  Mr.  Engel,  the  sec- 
retary of  the  filter  company,  called  up  the  Peruna 
Company  on  the  long-distance  telephone  and  had  a 
conversation  with  Mr.  Baker,  the  general  manager  of 
the  Peruna  Company.  Engel  told  Baker  that  they 
could  not  deliver  a  brass  block  tinned  No.  10  filter  for 
two  months,  but  that  they  had  a  galvanized  iron  No. 
10  filter  that  they  could  ship  immediately.  Baker  said 
that  the  galvanized  iron  one  would  do,  and  ordered  it 
shipped  by  freight.  Engel  told  Baker  that  if  later  it 
was  desired  to  exchange  the  galvanized  iron  one  for  a 
brass  one,  it  could  be  arranged.  The  filter  company^ 
then  (November  14, 1906)  telegraphed  the  Peruna  Com- 
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pany :  **  As  per  telephone  instruction  from  you,  we  are 
shipping  one  number  ten  Filter  Iron  Galvanized  by 
freight  today/'  confirming  it  by  letter,  in  which  they 
said:  **In  event  of  your  desiring  to  supply  yourself 
with  a  No.  10  International  Filter,  Brass  Block  tinned, 
we  will  allow  you  to  return  the  No.  10  Iron  Galv.  Filter 
to  us  for  credit  in  part  payment  at  purchase  price  here, 
assuming  that  the  No.  10  Filter  Iron  Galv.  be  kept  in 
good  condition  and  working  order. '  * 

On  the  same  day  the  Peruna  Company  telegraphed 
the  filter  company,  if  it  was  not  too  late,  to  ship  the 
filter  by  express  instead  of  by  freight.  The  filter  com- 
pany recalled  the  filter  on  its  way  to  the  freight  depot 
and  turned  it  over  to  the  express  company,  which  de- 
livered it  to  the  Peruna  Co. 

A  letter  of  the  date  of  November  28,  1906,  from  the 
Peruna  Co.  to  the  Filter  Co.  shows  the  complaint  which 
the  Peruna  Co.  had  to  make  of  the  filter,  and  the  posi- 
tion taken  by  it  at  that  time  in  relation  thereto.  They 
wrote : 

*  ^  The  No.  10  filter  which  we  ordered  from  you  a  few 
days  ago  will  not  do  the  work  that  we  intended  to 
do  with  it.  While  we  have  other  work  for  which  we 
could  use  it  successfully,  it  is  wholly  too  large  for  our 
purpose.  We  should  be  glad  to  exchange  this  for  one 
of  your  No.  5  Filters — Brass  Block  tinned — ^which  you 
informed  us  you  had  in  stock.  If  you  have  this  filter 
on  hand  and  the  idea  of  exchanging  the  No.  10  for  a 
No.  5  is  agreeable  to  you,  ship  us  at  once  a  No.  5  Filter 
and  we  will  hold  the  No.  10  for  shipment  according  to 
your  instructions,  at  our  own  expense,  providing  the 
charges  are  not  greater  than  from  here  to  Chicago.'^ 

In  answer  the  Filter  Co.  offered  to  exchange  accord- 
ing to  their  *  *  understanding  of  the  matter, ' '  which  was 
that  if  any  exchange  was  to  be  made,  it  was  to  be  for 
another  No.  10  or  enough  of  a  less  size  to  aggregate 
the  capacity  of  a  No.  10. 

To  this  letter  the  Peruna  Co.  replied,  under  date  of 
December  1st,  saying  that  they  could  not  possibly,  at 
the  present  time,  see  any  use  for  more  than  one  filter. 
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and  added:  *'We  find  that  the  liquid  that  we  had  in- 
tended to  filter  through  the  number  10  cannot  be  ac- 
complished with  that  filter  or  any  other.  •  •  •  We 
have  another  liquid,  however,  which  works  more  suc- 
cessfully in  your  filter  than  in  any  other  that  we  have 
tried,  and  your  No.  5  Filter  will  accomplish  this  work' 
and  more  too, — consequently  we  could  not  use  more 
than  one  No.  5.*^ 

January  10, 1907,  without  direction  or  permission  of 
the  Miter  Co.,  the  Peruna  Co.  shipped  the  No.  10  filter 
and  the  unused  filter  discs  which  appertained  to  it,  to 
the  Filter  Co.  at  Chicago.  This  was  done  on  the  theory 
that  because,  as  the  Peruna  Co.  expressed  it  in  a  letter 
of  January  21st,  *'the  filter  was  absolutely  unsuitable 
for  their  purpose  and  could  not  be  used  in  their  manu- 
facture,^^ they  had  a  right  to  return  it  and  avoid  the 
payment  of  the  purchase  price.  This  view,  however, 
was  not  accepted  by  the  Filter  Co.,  and  Ihey  signified 
in  their  further  correspondence  their  intention  of  in- 
sisting on  what  they  deemed  a  complete  sale,  and  on 
the  payment  of  the  purchase  price.  They  renewed  their 
oflfer,  however,  to  exchange  the  filter  thus  returned  for 
a  No.  10  brass  block  tinned  filter,  or  three  No.  5  brass 
block  tinned  filters. 

Under  date  of  February  8, 1907,  the  Peruna  Co.  noti- 
fied the  Filter  Co.  that  in  order  to  save  the  latter  com- 
pany storage  charges,  they  had  had  the  reshipped  filter 
delivered  by  the  railroad  to  them,  and  held  same  in 
their  house  subject  to  the  order  of  the  Peruna  Co.,  and 
awaited  their  instructions  as  to  its  disposal.  Febru- 
ary 15,  1907,  the  present  suit  was  begun  by  the  Filter 
Co.  against  the  Peruna  Co.  in  the  Municipal  Court. 
The  following  bill  of  particulars  was  filed  in  the  case : 
Nov.  14, 1906, 1  No.  10  National  Filter  Galvan- 
ized iron $675.00. 

Nov.  14, 1906,     4  No.  10  Special  Cloth  Discs 10.00. 

Nov.  14, 1906,  75  No.  10  C.  C.  Fiber  Dies 9.40. 

Nov.  15, 1906,     2  No.  10  Special  Cloth  Discs 5.00. 

Nov.  15, 1906,  30  No.  10  C.  C.  Fiber  Discs 3.75. 
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Nov.  17, 1906, 500  No.  10  C.  C.  Fiber  Discs 62.50. 

Nov.  22, 1906,     6  No.  10  Special  Cloth  Discs 15.00. 


$780.65. 

A  trial  before  the  court  resulted  in  a  finding  for  the 
defendant,  but  thereafter  that  finding  was  vacated  and 
the  court  found  the  issues  for  the  plaintiff,  but  assessed 
its  damages  at  $30  only,  and  gave  judgment  for  that 
amount  with  costs.  The  $30  was  the  price  of  the 
special  cloth  discs  sold  on  November  14th,  15th  and 
22d,  which  discs  the  Peruna  Co.  kept  and  acknowledged 
its  liability  for. 

The  contentions  of  the  respective  parties  are  very 
well  illustrated  in  the  following  excerpts  from  the  tes- 
timony of  Mr.  Schumacher,  the  vice-president  of  the 
Peruna  Co.,  on  the  one  hand,  and  of  Mr.  Engel,  secre- 
tary of  the  Filter  Co.,  on  the  other.  From  Mr.  Schu- 
macher's testimony  we  quote  as  follows: 

**I  would  not  have  ordered  the  filter  had  I  known 
that  it  would  not  do  the  work. "     •     •     • 

*'Q.  No  representations  were  made  to  you  by  any- 
body outside  of  what  information  you  got  through  Mr. 
Steele  as  to  the  catalogue  and  the  telephone  conversa- 
tion and  the  telegrams  and  letters  as  to  the  character 
or  capacity  or  make  up  of  this  filter! 

A.  No,  excepting  that  I  inferred''  (implied!)  *  Vhat 
we  wanted  and  they  had  ovr  letter  of  November  10th 
stating  what  we  needed.  But  we  gave  them  to  under- 
stand what  we  needed  in  that  letter.  //  they  could  not 
fill  our  order  anyway  near  the  suggestion  conveyed  in 
the  letters,  they  should  have  tvarned  us  against  the 

filter. 

•        ••••••• 

I  surely  believed  the  International  Filter  Company 
would  consider  the  order  I  telegraphed  them  in  con- 
junction with  my  letter  which  explained  the  functions 
to  which  the  filter  was  destined  and  intended  for." 

From  Mr.  Engel 's  testimony  we  take  this: 

**I  presume  we  received  such  a  letter" — referring 
to  the  Peruna  Company 's  letter  of  November  10th.    *  'I 
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never  answered  the  letter.  I  did  nothing  with  the 
letter.  •  *  *  We  had  a  No.  1  Filter  down  there— 
that  is,  at  the  Penina  Co.'s  works.  The  construction 
of  No.  10  filter  was  the  same  as  that  of  this  No.  1 
filter.  *  •  •  It  does  not  differ,  except  in  size  and 
in  filter  area.  *  *  *  I  did  not  state  that  the  filter 
would  do  the  work  that  would  be  required  of  it.  *  *  * 
I  stated  it  would  do  the  same  work  as  No.  1.  While 
I  was  at  the  Peruna  Co.'s  place"  (this  was  after  the 
filter  had  reached  there),  **Mr.  Schumacher  contended 
that  the  No.  10  filter  would  not  do  the  same  work  as 
the  No.  1,  and  I  told  him  I  contended  that  it  would — 
it  was  simply  a  difference  in  the  capacity.  •  •  *  j 
did  not  tell  him  the  No.  10  would  do  the  work.  •  •  • 
I  do  not  know  whether  the  No.  10  filter  will  do  the 
work.  *  *  •  It  will  do  the  work  if  No.  1  filter  will 
do  the  work.  I  never  told  the  Peruna  people  that  our 
No.  10  filter  would  filter  the  compound  described  in 
the  letter  of  November  10,  1906.  •  *  •  i  offered 
to  make  a  filter  do  the  same  proportion  of  work  as  the 
No.  1  size.'* 

The  case  has  been  argued  here  from  the  standpoints 
indicated  by  this  testimony.  The  defendant  relies  on 
the  undoubted  rule  of  law  that  where  a  manufacturer 
contracts  to  supply  an  article  which  he  manufactures 
to  be  applied  to  particular  purpose,  of  which  he  has 
knowledge,  there  is  an  implied  warranty  that  it  shall 
be  reasonably  fit  for  the  purpose  to  which  it  is  to  be 
applied. 

The  plaintiff  relies  on  the  equally  undoubted  excep- 
tion to  that  rule,  that  where  a  known,  defined  and  de- 
scribed article  is  ordered  of  a  manufacturer,  even 
though  it  is  stated  to  be  required  for  a  particular  pur- 
pose, still  if  the  known,  defbied  and  described  thing  be 
actually  supplied,  there  is  no  warranty  that  it  shall 
answer  the  purpose  for  which  it  was  intended  by  the 
buyer, — and  on  the  collateral  and  concurrent  proposi- 
tion that  to  charge  a  manufacturer  with  knowledge  of 
the  particular  use  for  which  a  particular  thing  is  in- 
tended, so  as  to  raise  an  implied  warranty  of  fitness 
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for  that  particular  use,  it  must  be  shown  that  the  seller 
had  definite  knowledge  of  this  particular  use. 

These  rules  do  not  need  the  citation  of  authorities. 
They  are  undisputed  and  well  recognized.  It  is  on 
their  application  to  the  facts  of  this  case  that  the  con- 
test arises. 

We  are  unable  to  agree  with  the  court  below  in  that 
application.  It  seems  to  us  that  the  positions  of 
the  plaintiff  are  well  taken.  The  letter  of  November 
10,  1906,  from  the  Peruna  Co.  to  the  Filter  Co.  was 
not  answered.  It  was  not,  therefore,  on  any  express 
representations  of  the  Filter  Co.  that  the  Peruna  Co. 
ordered  the  No.  10  filter.  Nor  do  we  think  that  it  was 
on  representations  implied  because  of  that  letter  pre- 
ceding the  order.  An  answer  to  that  letter  was  not 
even  waited  for  by  the  Peruna  Co.  It  could  not,  in 
the  ordinary  course,  have  been  received  by  the  Filter 
Co.  until  the  twelfth  of  November,  which  was  Mon- 
day. On  the  thirteenth  the  Peruna  Co.  gave  an  ex- 
press and  explicit  order  by  letter  and  telegram  for 
the  immediate  shipment  of  the  largest  size  filters  which 
the  plaintiff  had,  to  be  of  ''the  same  construction," 
'*  the  same  style  of  filter,"  that  was  sent  them  the  year 
before,  ''only  the  largest  size"  manufactured. 

The  uncontradicted  evidence  is  that  the  filter  finally 
sent  was  "of  the  same  construction,"  "the  same 
style,"  as  the  one  before  sold,  "only  the  largest  size" 
manufactured. 

Was  not  the  plaintiff  justified  in  supposing  that  the 
defendant  had  concluded  to  act  on  its  own  judgment, 
by  ordering  a  specific  thing  and  taking  the  risk  of  its 
doing  what  they  wanted  done,  rather  than  to  wait  for 
an  answer  on  the  suggestion  of  the  letter  of  Novem- 
ber 10th,  that  "If  you  have  such  a  filter"  (i.  e.,  one 
that  would  perform  the  work  desired  satisfactorily) 
"we  will  be  glad  to  hear  from  you  at  the  very  earliest 
date  possible"? 

The  defendant's  manager  says  in  his  testimony 
which  we  have  quoted,  ' '  If  they  could  not  fill  our  order 
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anyway  near  the  suggestion  conveyed  in  the  letter, 
they  should  have  warned  us  against  the  filter.'* 

It  may  he  conceded,  for  the  purpose  of  this  decision 
at  least,  that  the  reception  of  the  letter  on  the  twelfth 
should  have  so  placed  the  plaintiff's  oflBcers  in  posses- 
sion of  the  information  it  contained,  that  had  it  plainly 
appeared  that  the  order  of  the  thirteenth  was  in  pur- 
suance of  the  suggestion  made  in  that  letter,  and  was 
given  under  a  mistaken  belief  as  to  the  character  and 
capacities  of  the  filter,  an  obligation  would  have  rested 
on  the  plaintiff  *'to  warn  the  defendant  against  the 
filter.'' 

But  how  does  it  appear,  even,  that  the  telegram  and 
letter  of  November  13th  referred  to  the  work  to  accom- 
plish which  the  defendant  had  been  unsuccessful  in 
getting  a  filter?  It  might  well  have  been  that  while 
looking  for  a  filter  to  use  on  the  liquid  mentioned  in 
the  letter  of  November  10th,  the  defendant  might  have 
needed  also  additional  filters  for  other  liquids.  There 
evidently  was  one  other  preparation  to  be  filtered  by 
the  Peruna  Co.  The  evidence  does  not  show,  nor  could 
the  plaintiff  know,  that  there  were  not  many. 

But  quite  apart  from  this,  even  if  the  plaintiff  com- 
pany was  bound  to  assume  that  the  filters  specifically 
and  unconditionally  ordered  on  November  13th  were 
intended  to  filter  the  liquid  mentioned  in  the  letter  of 
November  10th,  how  could  it  know,  so  as  ' '  to  warn  the 
defendant  against  the  filters, ' '  that  they  would  "not  do 
that  workt 

That  seems  to  us  something  which  the  defendant 
ought  to  have  known,  but  not  the  plaintiff.  The  de- 
fendant had  a  filter  of  the  same  construction  as  those 
they  ordered  and  the  one  finally  substituted,  and  there 
is  no  evidence  whatever  that  the  larger  filter  would  not 
filter  anything  that  the  smaller  one  would.  The  defend- 
ant had  also  the  liquid  compound  itself  for  purposes 
of  experiment,  and  knew  exactly  of  what  it  was  com- 
posed and  in  what  proportions. 

The  plaintiff  had  the  filter,  but  not  the  liquid,  and 
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all  that  it  knew  of  the  liquid  was  that  it  was  ^'a  mix- 
ture consisting  of  different  ingredients  which  contain 
oleoresins  and  different  oils  in  the  crude  drugs. ' '  How 
could  anybody,  from  that  description  merely,  have  de- 
termined the  density  or  susceptibility  to  filtration  of 
the  mixture  t  Later  the  defendant  wrote  to  the  plaint- 
iff that  the  filtration  liquid  could  not  be  accomplished 
by  the  filter  they  had  received  or  any  other.  There 
was  certainly  no  reason  that  this  should  be  known  to 
the  plaintiff  and  not  to  the  defendant.  Possibly  the 
defendant  company  may  have  had  reason,  in  the  cus- 
toms of  trade  or  the  usual  course  of  dealing,  to  hope 
or  expect  that  the  plaintiff  would,  as  a  matter  of  accom- 
modation, take  the  filter  back  if  it  did  not  suit  them. 
We  do  not  know.  That  is  the  impression  one  would 
get  from  their  letters  to  the  plaintiff  after  the  filter  had 
proved  incapable  of  the  work  they  expected  to  do  with 
it.  But  they  had  no  legal  right  to  demand  it,  and,  as 
we  think,  no  sufficient  defense  to  this  action  for  the 
full  amount  claimed  by  the  plaintiff. 

The  plaintiff  pursued  a  permissible  course  on  the 
return  of  the  filter  in  storing  it  for  the  defendant  and 
giving  it  notice,  and  then  suing  for  the  contract  price. 
Bagley  v.  Findlay,  82  111.  525. 

The  judgment  of  the  Municipal  Court  is  reversed  and 
a  finding  and  judgment  entered  here  in  favor  of  the 
plaintiff  in  error  against  the  defendant  in  error  for 
$780.65. 

Reversed  and  judgment  here. 


William  F.  Manson,  Appellee,  v.  Culver  Military  Acad- 
emy, Appellant. 

Gen.  No.  13,899. 

CoKTHACTS — When  amount  paid  for  tuition,  etc.,  of  diamUaed 
student  cannot  be  recovered.  The  amount  paid  for  the  tuition,  etc.,  of 
a  student  In  a  military  academy,  cannot  he  recovered  by  the  party 
paying  the  same  In  the  event  of  a  dismissal  for  alleged  insnbordina- 
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tlon,  unless  it  appear  that  the  diamissal  was  the  result  of  an  ac- 
tion so  unreasonable  and  oppressive  as  to  warrant  the  conclusion 
that  the  same  was  malicious,  unfair  or  prompted  by  some  improper 
motive  or  by  some  motive  other  than  a  due  enforcement  of  the 
regulations  of  the  institution. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Reversed  with  finding 
of  facts.    Opinion  filed  May  19,  1908. 

Statement  by  the  Court.  In  an  action  of  Msump- 
sit,  plaintiff  had  judgment  for  $200,  and  the  defendant 
appealed. 

The  defendant,  the  Culver  Military  Academy,  a  cor- 
poration, carried  on  a  military  school  for  boys.  Plaint- 
iff Manson  made  a  written  application  to  said  corpo- 
ration for  the  admission  of  his  son  to  said  academy, 
which  was  in  part  as  follows :  ' '  I  desire  to  enter  my 
son  as  a  cadet  in  Culver  Military  Academy,  for  the 
year  commencing  September  16, 1903,  and  ending  June 
— ,  1904,  subject  to  the  conditions  of  your  printed  cata- 
logue and  the  regulations  of  the  academy.'* 

The  printed  catalogue  referred  to  in  said  application 
contained  the  following  provision : 

**It  is  a  condition  upon  which  cadets  are  admitted 
that  they  shall  remain  at  the  academy  until  the  end  of 
the  school  year,  unless  they  are  dismissed,  suspended 
or  withdrawn,  in  which  case  no  money  will  be  refunded. 

Should  sickness  detain  cadets  from  the  academy 
longer  than  one  month,  $5  per  week  will  be  refunded 
as  the  estimated  cost  of  board  and  laundry.'' 

Defendant's  charge  for  board,  room, laundry,  tuition, 
etc.,  was  $450  per  year,  whereof  $250  was  payable  on 
entrance  and  $200  on  the  first  of  January  following. 
Plaintiff's  son  entered  the  academy  September  18,  and 
was  dismissed  November  17,  1903.  Plaintiff  paid  de- 
fendant the  $250  payable  in  advance  for  board,  room, 
tuition,  etc.,  a  hospital  fee  of  $5,  an  entrance  fee,  etc., 
of  $10,  and  for  certain  articles  supplied  on  requisition 
$17.50,  making  a  total  of  $282.50  paid  October  1,  1903. 
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This  suit  was  brought  by  plaintiflf  to  recover  the  money 
so  paid  by  him  to  the  defendant. 

Chttboh,  MoMxjbdy  &  Shebman,  for  appellant. 

JuLE  F.  Bboweb  and  Samuel  B.  King,  for  appellee. 

Mb.  PBEsroiNG  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

The  written  application  of  plaintiff  for  the  admis- 
sion of  his  son  to  the  academy,  together  with  the 
printed  catalogue  and  regulations  of  the  academy,  re- 
ferred to  in  the  application,  constitute  the  contract  be- 
tween plaintiff  and  defendant.  That  contract  provides 
that  in  case  a  cadet  is  dismissed,  ''no  money  will  be 
refunded. ' ' 

The  declaration  consists  of  the  common  counts,  and 
the  action  is  in  substance  an  action  for  money  had  and 
received.  **If,"  said  Lord  Mansfield,  **one  man  takes 
another's  money  to  do  a  thing  and  refuses  to  do  it,  it 
is  a  fraud,  and  it  is  at  the  election  of  the  party  injured 
either  to  affirm  the  agreement,  by  bringing  an  action 
for  the  non-performance  of  it,  or  to  disaffirm  the  agree- 
ment ab  initio,  by  reason  of  the  fraud,  and  bring  an 
action  for  money  had  and  received  to  his  use.'*  Moses 
V.  McFarlane,  2  Burr  1011;  4  Robinson's  Prac.  560; 
Bannister  v.  Bead,  1  Gil.  92;  Weaver  v.  Bentley,  1 
Caine  46.  To  recover  the  money  paid  on  the  contract, 
the  plaintiff  was  bound  to  prove  a  breach  of  the  con- 
tract by  the  defendant,  and  the  question  presented  on 
this  appeal  is,  was  the  dismissal  of  Cadet  Manson, 
under  the  facts  and  circumstances  shown  by  the  evi- 
dence, a  breach  of  the  contract  between  the  plaintiff, 
his  father,  and  the  defendant! 

Under  the  regulations  of  the  academy,  any  delin- 
quency of  a  cadet  was  reported  on  the  guard  sheet, 
and  the  list  of  delinquencies  was  read  daily.  A  cadet 
against  whom  a  delinquency  was  so  reported  could 
apply  to  the  commandant  of  cadets  to  have  such  de- 
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linqnency  removed.  The  commandant  also  fixed  the 
nnmber  of  demerits  for  each  delinquency.  After  he 
had  so  fixed  the  demerits,  the  number  of  demerits  of 
each  cadet  was  entered  in  a  book  and  read  at  the  end 
of  the  week.  A  cadet  might  then  apply  to  the  com- 
mandant to  have  a  demerit  removed.  If  the  demerits 
of  a  cadet  in  any  week  exceeded  six,  he  was  assigned 
one  hour  extra  duty  for  each  demerit  over  six.  The 
extra  duty  consisted  of  marching  around  a  circular 
track  carrying  a  gun.  Between  September  18  and  No- 
vember 16,  1903,  Cadet  Manson  accumulated,  accord- 
ing to  his  admission,  192  imremoved  demerits,  and  ac- 
cording to  the  contention  of  defendant,  207.  His  de- 
merits each  week  had  exceeded  six  and  he  had  each 
week  for  such  demerits  been  required  to  do  extra  duty. 
Because  of  the  excess  of  his  demerit  marks  above  six 
in  a  week,  he  was  ordered  to  perform  two  hours'  extra 
duty  November  16.  The  regulations  of  the  academy 
provide  as  follows: 

*'229.  In  the  event  of  absence  of  proper  medical 
officer,  any  Cadet  feeling  himself  incapacitated  for  any 
duty  may,  upon  application  to  the  oflBcer  in  charge, 
absent  himself  from  such  duty,  but  the  Cadet  shall  be 
reported  *  absent,  claiming  to  be  unfit  for  duty,'  this 
report  being  subject  to  removal  by  the  Commandant 
of  Cadets,  on  recommendation  of  the  medical  oflScer, 
after  examination  of  the  Cadet." 

The  extra  duty  squad  was  under  the  charge  of  the 
officer  of  the  day,  under  whom  was  the  corporal  of  the 
guard. 

Cadet  Manson,  without  making  application  to  any- 
one, left  the  extra  duty  squad  and  went  to  the  com- 
mandant of  cadets,  and  asked  to  be  excused  from 
marching  longer,  and  was  told  to  go  to  the  nurse.  He 
went  to  the  nurse,  who  gave  him  some  medicine  and 
sent  him  back  to  duty.  He  went  back,  marched  an 
hour  and  a  half,  and  again,  without  making  any  appli- 
cation to  be  relieved  from  duty,  left  the  extra  duty 
squad  and  went  to  his  room.    Fifteen  minuter  later 
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the  corporal  of  the  guard  came  for  him  and  he  went 
back,  completed  his  two  hours'  extra  duty,  excepting 
the  time  he  was  in  his  room,  and  was  then  put  in  arrest. 
The  next  morning  he  was  called  before  the  command- 
ant of  cadets,  who  told  him  that  he  could  not  stand 
his  conduct  of  the  night  before,  and  sent  him  to  the 
superintendent.  He  testified  that  the  superintendent 
told  him  that  his  conduct  of  the  night  before  was  some- 
thing they  could  not  stand,  *'that  he  was  very  sorry 
he  had  to  let  me  go."  The  superintendent  testified 
that  he  gave  Cadet  Manson  his  dismissal ;  that  he  told 
him  the  commandant  had  recommended  his  dismissal 
because  of  the  accumulation  of  his  demerits  and  his  vio- 
lation of  the  rules  of  the  academy  the  day  before  and 
during  the  entire  fall ;  that  he  told  Cadet  Manson  that 
his  special  violations  of  duty  were  the  wilful  destruc- 
tion of  property  of  the  academy,  and  the  leaving  of 
the  extra  duty  squad  the  night  before  without  permis- 
sion, and  also  his  going  beyond  200  demerit  marks 
during  the  fall. 

Among  the  regulations  of  the  academy  then  in  force 
were  the  following: 

*  *  152.  A  Cadet  receiving  over  two  hundred  demerits 
during  one  term  shall  be  subject  to  dismissal.'' 

*'238.  The  Superintendent  and  also  the  Command- 
ant of  Cadets  have  power  to  investigate  violations  of 
the  regulations,  disorders  and  breaches  of  discipline 
committed  by  Cadets." 

**271.  Any  Cadet  who  shall  manifest  an  insubordi- 
nate or  refractory  spirit,  evincing  a  disposition  to  re- 
sist the  authorities  of  the  Academy,  thereby  disturb- 
ing its  peace  and  order,  shall  be  forthwith  sent  to  his 
home  by  the  Superintendent." 

The  regulations  also  provide  that  one  of  the  punish- 
ments to  which  a  cadet  shall  be  liable  is  dismissal ;  that 
'Hhe  Superintendent  has  the  immediate  government 
of  the  Academy  *  *  *  and  all  cases  of  severe  dis- 
cipline shall  be  referred  to  him  for  his  judgment  and 
approval. ' '    Cadet  Manson  did  not,  when  called  before 
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either  the  commandant  of  cadets  or  the  superintend- 
ent, deny  that  he  twice  left  the  extra  duty  squad  the 
day  before  without  making  an  application  to  the  officer 
in  charge  to  be  relieved.  He  testified  on  the  trial  that 
he  so  left  the  squad  without  application  to  be  relieved, 
and  gave  as  an  excuse  that  he  was  ill.  The  regula- 
tions, as  we  have  seen,  gave  a  cadet  the  right  to  absent 
himself  from  any  duty  upon  application  to  the  officer 
in  charge,  upon  his  statement  that  he  felt  himself  in- 
capacitated for  such  duty,  in  which  case  he  was  re- 
ported *' absent,  claiming  to  be  unfit  for  duty."  The 
right  to  absent  himself  from  duty  by  making  applica- 
tion to  the  officer  in  charge,  on  the  ground  that  he  was 
unfit  for  duty.  Cadet  Manson  did  not  attempt  to  exer- 
cise, but  saw  fit,  without  making  such  application,  to 
twice  leave  the  squad  with  which  he  had  been  assigned 
to  extra  duty  because  of  his  demerits.  The  regula- 
tions provide  that  the  cadets  of  the  defendant  ''shall 
constitute  a  military  corps  and  be  subject  to  military 
discipline."  The  acts  of  Cadet  Manson  in  so  leaving 
the  extra  duty  squad  were  acts  of  insubordination,  sub- 
versive of  military  discipline,  or  of  any  kind  of  dis- 
cipline. 

It  was  for  the  superintendent  to  determine  what  the 
punishment  for  such  acts  and  conduct  should  be; 
whether  it  should  be  dismissal  from  the  academy  or 
some  lighter  punishment.  The  regulations  conferred 
upon  the  superintendent  the  power  to  dismiss  Cadet 
Manson  for  such  actions,  irrespective  of  the  question 
whether  his  demerits  for  the  term,  up  to  that  time, 
amounted  to  a  few  less  or  a  few  more  than  200.  The 
only  requirement  necessary,  so  far  as  concerns  a 
review  by  a  court  of  justice  of  his  action  in  dismiss- 
ing Cadet  Manson,  is  that  his  action  shall  be  so  un- 
reasonable and  oppressive  as  to  warrant  a  conclusion 
that  he  acted  maliciously,  unfairly,  or  from  some  im- 
proper motive,  some  motive  other  than  the  proper  en- 
forcement of  the  regulations  of  the  academy  and  the 
maintenance  of  proper  discipline.    Koblitz  v.  Wes. 
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Res.  Univ.,  21  Ohio  Cir.  Ct.  144;  Curry  v.  LaSalle 
Sem.,  168  Mass.  7 ;  Fessman  v.  Seeley,  30  S.  W.  268 : 
Kabus  V.  Seftner,  34  Misc.  (N.  Y.)  538;  Homer  School 
V.  Wescott,  124  N.  C.  518. 

We  think  that  the  evidence  fails  to  show  that  the 
action  of  the  superintendent  in  dismissing  Cadet  Man- 
son  was  unreasonable  or  oppressive,  or  any  facts  to 
warrant  or  support  a  conclusion  that  in  ordering  such 
dismissal  the  superintendent  acted  maliciously,  un- 
fairly or  from  any  improper  motive.  It  follows  from 
what  has  been  said  that,  in  our  opinion,  the  evidence 
is  not  suflScient  to  warrant  or  support  a  finding  by  the 
jury  that  the  dismissal  of  plaintiff's  son  by  the  defend- 
ant  was  a  breach  of  the  contract  between  plaintiff  and 
defendant,  and  therefore  is  not  sufficient  to  warrant  or 
support  a  recovery  by  the  plaintiff  from  the  defend- 
ant of  the  money  paid  by  the  former  to  the  latter  on 
the  contract. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
with  a  finding  of  facts. 

Reversed,  with  finding  of  facts. 


Elizabeth  Bratflsh,  Appellee,  t.  John  W.  Gibbons,  Ap- 
pellant. 

Gen.  No.  13,%2. 

Master  and  sebvant — iohat  risks  are  (usumed.  Dangers  which 
are,  obvious  and  apparent  are  assumed  by  the  servant. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon,  John  Gibbons,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Reversed  with  finding  of  facts.    Opinion  filed  May  19,  1908. 

George  E.  Gorman,  for  appellant. 

Francis  J.  Woolley  and  Alexander  Sullivan,  for 
appellee. 
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Mr.  Pbesiding  Justice  Baser  delivered  the  opinion 
of  the  court. 

In  an  action  on  the  case  for  personal  injuries  plaint- 
iff had  judgment  for  $1,000,  and  defendant  appealed. 

Plaintiff  was  injured  while  in  the  service  of  defend- 
ant in  feeding  a  sheet  into  a  mangle.  The  mangle  con- 
sisted of  a  cylinder  which  revolved  towards  and  just 
above  a  heated  steam  chest.  In  front  of  the  mangle, 
throughout  its  entire  length,  was  a  brass  feed  plate, 
above  which  was  an  iron  bar  called  a  guard.  As  orig- 
inally constructed,  this  guard-bar  also  revolved  just 
above  the  feed  plate  and  about  three  inches  in  front 
of  the  revolving  cylinder  of  the  mangle.  The  object, of 
the  guard-bar  was  to  lessen  the  danger  of  an  operator 
feeding  articles  into  the  mangle  getting  her  finger 
caught  between  the  revolving  cylinder  and  the  steam 
chest.  The  maker  of  the  mangle  in  question  made 
mangles  with  revolving  guard-bars  and  also  mangles 
with  stationary  guard-bars.  The  stationary  guard- 
bars  were  placed  the  same  distance  in  front  of  the  cyl- 
inder, but  an  inch  or  a  little  less  above  the  feed-plate. 
Some  time  before  plaintiff  was  injured,  the  employes 
of  the  defendant  converted  the  revolving  guard-bar 
into  a  stationary  guard-bar,  by  throwing  it  out  of  gear 
and  placing  an  object  under  each  end  of  the  bar,  by 
which  it  was  raised  an  inch  or  a  little  less  above  the 
feed  plate.  This  was  done,  it  appears,  because  there 
was  trouble  with  the  revolving  guard-bar  so  near  to 
the  feed-plate,  in  that  certain  articles  with  fringes  or 
tassels  had  been  caught  by  the  revolving  bar  and  wound 
around  it. 

The  cause  went  to  the  jury  on  the  first  and  second 
counts  of  the  declaration.  The  first  avers  that  the  de- 
fendant negligently,  etc.,  furnished  to  plaintiff,  to  be 
used  by  her  in  his  service,  a  mangle  which  was  unsafe 
and  out  of  repair,  and  that  said  mangle  did  not  have 
proper  safeguarc]s,  properly  adjusted  and  safely  at- 
tached thereto.  The  second  count  avers  that  the  guard 
on  the  mangle  was  broken,  out  of  repair  and  out  of  its 
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proper  position,  and  that  defendant  wrongfully,  etc., 
ordered  the  guard  to  be  kept  up,  out  of  its  proper  place 
and  out  of  proper  adjustment. 

Plaintiff  had  been  in  the  employ  of  defendant  for 
some  time,  but  had  worked  as  a  lister  and  in  shaking 
out  towels,  and  had  not  before  the  day  of  her  injury 
worked  on  a  mangle.  She  was  directed  by  the  fore- 
woman to  assist  another  young  woman  in  feeding  the 
mangle.  Each  took  hold  of  a  corner  of  a  sheet  to  feed 
it  to  the  mangle,  and  in  some  way  plaintiff's  fingers 
went  under  the  guard-bar  into  the  mangle  between  the 
cylinder  and  the  steam  chest,  and  thereby  were  crushed, 
bruised  and  injured. 

Plaintiff  was  of  full  age.  The  declaration  does  not 
allege  any  failure  on  the  part  of  the  defendant  to 
properly  warn  plaintiff  of  the  danger  attendant  upon 
feeding  the  mangle  in  question,  or  failure  to  instruct 
her  how  to  avoid  such  danger.  Whether  there  was 
more  or  less  danger  to  the  person  feeding  the  mangle 
with  the  guard-bar  raised  up  and  still,  than  there  was 
with  it  nearer  to  the  feed  plate  and  revolving,  is  imma- 
terial. The  position  of  the  guard-bar  and  the  fact 
that  it  was  not  revolving  were  obvious  and  apparent. 
That  injury  would  result  to  one  feeding  the  mangle 
if  she  permitted  her  fingers  to  go  under  the  guard-bar 
and  be  caught  between  the  cylinder  and  the  steam  chest 
was  also  obvious  and  apparent.  That  danger  was  in- 
cident to  the  employment  in  which  plaintiff  was  en- 
gaged at  the  time  she  was  injured,  and  was,  we  think, 
assumed  by  her  as  one  of  the  ordinary  risks  of  the 
service.  Jones  v.  Roberts,  57  111.  App.  56;  Ward  v. 
Daniels,  114  id.  374. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
with  a  finding  of  facts. 

Reversed,  with  finding  of  facts. 
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John  H.  McDonald^  Appellee,  t.  Frank  McDonald,  Ap- 
pellant. 

Oen.  No.  13,%8i 

1.  Certiobabi — propriety  of  form  of  judgment  where  common 
laio  writ  of,  has  been  improvidently  issued.  If  the  court  is  of 
opinion  that  a  common  law  writ  of  certiorari  has  been  improvi- 
dently issued,  the  judgment,  before  the  return  of  the  writ,  should 
be  that  the  same  be  superseded. 

2.  Cebtiorabi — charctcter  of  motion  to  quash,  A  motion  to  quash 
or  supersede  a  common  law  writ  of  certiorari  is  addressed  to  the 
discretion  of  the  court. 

3.  Cebtiorabi — what  justification  for  superseding  common  law 
writ  of.  A  common  law  writ  of  certiorari  should  not  be  issued,  or, 
if  issued,  should  be  quashed  or  superseded,  where  the  application 
therefor  was  not  made  until  after  the  time  within  which  a  writ 
of  error  might  be  prosecuted  or  where  the  application  therefor 
WBS  accompanied  by  an  unexcused  delay. 

4.  Cebtiorabi-— i^/iat  does  not  justify  issuance  of  common  law 
writ  of.  A  common  law  writ  of  certiorari  should  not  be  issued  to 
correct  errors  of  a  purely  technical  character. 

Certiorari.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  OeoBGE  A.  Cabpenteb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907;  Affirmed.  Opinion 
filed  May  19,  1908. 

Statement  by  the  Conrt.  John  H.  McDonald  re- 
covered a  judgment,  October  8,  1901,  against  Frank 
McDonald,  before  John  Richardson,  a  justice  of  the 
peace  of  the  Town  of  South  Chicago,  for  $153  and 
costs. 

The  Municipal  Court  Act  abolished  the  offices  of  jus- 
tices of  the  peace  in  said  town  and  other  towns  in 
the  city  of  Chicago,  and  provided  that  the  docket  of 
each  justice  whose  office  was  so  abolished  should  be 
delivered  to  the  clerk  of  the  Municipal  Court.  Jan- 
nary  19,  1907,  the  defendant  in  the  judgment  filed  his 
petition  in  the  Circuit  Court  for  a  common  law  writ 
of  certiorari  to  be  directed  to  the  clerk  of  said  Munici- 
pal Court,  the  plaintiff  in  the  judgment,  and  the  chief 
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bailiff  of  said  court,  commanding  them  to  send  up  to 
the  Circuit  Court  a  transcript  of  said  judgment.  One 
of  the  judges  of  the  Circuit  Court  indorsed  on  the  peti- 
tion over  his  hand  an  order  * '  that  said  petition  be  and 
tne  same  hereby  is  granted. ' '  No  return  was  made  to 
the  writ.  April  13,  1907,  the  Circuit  Court  entered  an 
order  that  said  writ  of  certiorari  be  quashed,  at  the 
costs  of  petitioner,  and  from  that  order  this  appeal  is 
prosecuted  by  the  petitioner. 

Louis  Grbenbbeg,  for  appellant. 

James  0.  Bbowdeb  and  Aabon  Cohn,  for  appellee. 

Mr.  Presiding  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

The  order  quashing  the  writ  was  made  upon  the  face 
of  the  petition,  before  return.  Strictly,  perhaps,  the 
order  should  have  been,  if  in  the  opinion  of  the  court 
the  writ  had  been  improvidently  allowed,  that  the  writ 
be  superseded,  under  the  rule  that  the  writ  is  quashed 
or  dismissed  only  after  the  return  has  been  made, 
while  it  is  superseded  before  the  return.  4  Ency.  of 
PL  &  Pr.  234.  But  in  Darmstaedter  v.  Armour,  17 
HI.  App.  285,  where  a  writ  of  certiorari  had  been  im- 
providently allowed,  an  order  that  the  writ  be  quashed, 
made  before  return,  was  affirmed. 

We  shall  consider  the  question  argued  by  counsel 
on  both  sides,  viz.:  whether  the  writ  was  properly 
quashed  or  superseded  because  of  the  delay  of  appel- 
lant in  suing  out  the  writ,  as  properly  brought  before 
us  for  review,  and  also  the  question  whether  the  errors 
in  the  judgment  alleged  in  the  petition  are  of  such  a 
nature  as  made  the  allowance  of  the  writ  proper. 

A  writ  of  certiorari  is  not  a  writ  of  right,  but  its 
issuance  is  to  a  great  extent  discretionary.  So  a 
motion  to  quash  or  supersede  the  writ  is  addressed 
to  the  discretion  of  the  court.  The  remedy  by  ceiiio- 
rari  is  in  the  nature  of  that  afforded  by  a  writ  of  error. 
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*'The  writ  will  not  be  granted  for  the  correction  of 
merely  harmless,  technical  or  formal  errors  which  are 
not  shown  to  have  resulted  prejudicially  or  to  have 
caused  substantial  injustice  to  the  petitioner.'*  4 
Encyc.  of  PL  &  Pr.  34.  So  also,  ''Where  the  appli- 
cant for  the  writ  has  been  guilty  of  unreasonable  de- 
lay in  suing  out  the  writ,  it  will  be  quashed. ' '    Id.  236. 

The  general  rule,  in  the  absence  of  special  facts  or 
circumstances  excusing  the  delay,  is  that  a  common 
law  writ  of  certiorari  will  not  be  issued,  or  if  issued 
will  be  quashed  or  superseded,  where  the  application 
for  the  writ  is  not  made  until  after  the  time  within 
which  a  writ  of  error  must  be  prosecuted  has  elapsed. 
Hyslop  V.  Finch,  99  111.  171-179 ;  People  v.  New  York, 
2  Hill  9.  The  errors  in  the  judgment  alleged  in  the 
petition  are  only  that  the  justice's  transcript  fails  to 
show  that  the  cause  was  called  at  the  hour,  or  heard 
at  the  place,  specified  in  the  summons.  These  errors 
are  very  technical,  and  it  does  not  appear  from  the 
petition  that  they  caused  any  substantial  injustice  to 
the  petitioner.  Again,  more  than  five  years  elapsed 
between  the  rendition  of  the  judgment  and  the  suing 
out  of  the  writ,  and  under  our  statute  a  writ  of  error 
must  be  sued  out  within  five  years. 

The  writ  was  improvidently  allowed,  we  think,  both 
because  the  errors  alleged  were  merely  formal  and 
technical,  and  because  of  the  laches  of  the  petitioner, 
and  therefore  the  order  quashing  the  writ  was  proper 

and  will  be  affirmed. 

Affirmed. 


Emelia  Bohlen^  Appellee,  y.  Chicago   City  Sallway 

Company,  Appellant. 

Gen.  No.  14,002. 

1.  CoimtiBUTOBT  WEOLIOEWCE — What  docs  not  eatahUah,  Held, 
that  under  the  facts  of  this  case,  It  was  not  contributory  negli- 
gence for  the  driver  of  a  vehicle  to  fail  to  turn  out  of  street  car 
tracks  to  the  left  or  east 
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2.  Negligence — when  doctrine  of  imputed,  does  not  apply.  The 
negligence  of  a  husband  cannot  be  imputed  to  his  wife  who  is 
riding  with  him  in  a  vehicle  over  which  she  is  exercising  no 
management  or  control. 

Action  In  case  for  persona]  injuries.  Appeal  from  the  Superior 
Court  of  CooIe  county;  the  Hon.  Robert  W.  Wright,  Judge,  presid- 
ing. Heard  In  the  Branch  Appellate  Court  at  the  October  term, 
1907.    Affirmed.     Opinion  filed  BCay  19,  1908. 

William  J.  Hynes,  JoHi^  E.  Kehoe  and  Watson  J. 
Ferry,  for  appellant. 

Edward  B.  Litzinoeb,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
for  $1,000,  recovered  in  an  action  on  the  case  for  per- 
sonal injuries. 

Defendant  had  a  double  track  electric  street  railway 
in  Hals  ted  street,  a  north  and  south  street.  About  two 
hundred  feet  south  from  the  bridge  over  the  south 
branch  of  the  Chicago  river  Hals  ted  street  runs  in  a 
subway,  the  full  width  of  the  street,  under  the  elevated 
tracks  of  the  Alton  railroad.  Plaintiff  was  going 
south  in  Halsted  street  in  a  wagon  on  which  was  an 
empty  hay  rack,  from  the  rear  of  which  a  binding 
pole  extended  about  two  feet.  Plaintiff  sat  on  a  lad- 
der laid  across  the  front  part  of  the  hay  rack,  with 
her  feet  near  the  front  end  of  the  pole.  Plaintiff's  hus- 
band drove  the  team.  As  the  wagon  passed  through 
the  subway  it  was  in  the  west,  the  south-bound  track. 
A  south-bound  car  of  the  defendant  ran  against  the 
projecting  end  of  the  binding  pole,  and  thereby  the 
front  end  of  the  pole  was  made  to  strike  against  and 
injure  the  foot  and  leg  of  the  plaintiff. 

The  evidence  as  to  where  in  the  street  the  hay  wagon 
ran  betwen  the  bridge  and  the  subway  is  conflicting. 
That  for  the  plaintiff  tended  to  show  that  it  ran  in 
the  west  track  from  the  bridge  to  the  subway;  that 
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when  it  reached  the  subway  there  was  an  ice  wagon 
west  of  and  about  four  feet  from  the  car  track,  and 
another  wagon  in  the  car  track  in  front  of  the  hay- 
wagon;  that  the  wagon  in  the  car  track  stopped  and 
the  hay  wagon  drove  up  to  that  wagon  and  stopped; 
that  the  wagon  in  front  started  forward  and  turned 
out  of  the  car  track  to  the  west,  and  the  driver  of  the 
hay  wagon  also  started  to  turn  out  to  the  west,  and 
when  the  fore  wheels  of  the  wagon  only  were  out  of 
the  track  the  collision  occurred.  The  evidence  for  the 
defendant  tended  to  show  that  .the  hay  wagon  ran  west 
of  and  at  such  distance  from  the  car  track  that  there 
was  room  for  the  car  to  pass  the  wagon  until  the  car 
was  within  a  few  feet  of  the  wagon,  when  it  suddenly 
turned  to  the  east  into  the  car  track,  and  that  after 
the  wagon  started  to  turn  to  the  east  it  was  hnpossible 
to  stop  the  car  in  time  to  avoid  striking  the  end  of 
the  binding  pole. 

The  contention  of  appellant  that  if  the  driver  could 
not  turn  out  to  the  right  and  west,  he  should  have 
turned  out  to  the  left  and  east,  and  was  guilty  of  neg- 
ligence in  failing  so  to  do,  cannot  be  sustained.  There 
was  a  row  of  columns  in  the  subway  between  the  rail- 
road tracks,  which  rendered  it  diflScult,  if  not  impos- 
sible, to  turn  out  to  the  east.  Again,  to  turn  out  to 
the  east  was  to  go  upon  the  north-bound  track,  and  if 
that  track  was  safely  crossed,  to  go  upon  the  left  side 
of  the  street  in  violation  of  the  *  *  rule  of  the  road. ' ' 

But  the  question  in  this  case  is  not  between  the 
plaintiff's  husband,  the  driver  of  the  team,  and  the 
defendant,  but  between  the  plaintiff  and  the  defend- 
ant. There  is  no  evidence  tending  to  show  that  the 
plaintiff  had  or  exercised  any  control  over  her  hus- 
band in  the  management  of  his  team.  His  negligence, 
if  he  was  negligent,  cannot  be  imputed  to  her,  nor  be 
held  to  be  her  negligence.  W.  S.  St.  R.  B.  Co.  y.  Det- 
loff,  92  HI.  App.  547 ;  C.  C.  By.  Co.  v.  Wall,  93  id.  411. 
The  question  whether  plaintiff 's  husband  was  guilty  of 
negligence  is  therefore  immaterial  unless  it  can  be 
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held  that  his  negligence  was  the  sole  cause  of  the  in- 
jury, and  therefore  excludes  the  conclusion  that  the 
defendant  was  guilty  of  negligence  which  contributed 
to  such  injury.  We  do  not  think  that  the  evidence 
shows  that  the  negligence  of  the  driver  was  the  sole 
cause  of  the  collision,  but  think  that  from  the  evidence 
the  jury  were  warranted  in  finding  that  the  defendant 
was  guilty  of  negligence  which  directly  contributed  to 
plaintiff's  injury,  and  the  contention  of  appellant  that 
the  verdict  is  not  justified  by  the  evidence  cannot 
therefore  be  sustained. 

We  find  no  reversible  error  in  the  rulings  of  the 
court  on  questions  of  evidence. 

We  see  no  objection  to  defendant's  instruction  No. 
21,  which  was  refused,  but  so  much  of  said  instruc- 
tion as  defines  ordinary  care  was  given  in  instruction 
No.  11,  and  so  much  of  said  instruction  as  tells  the 
jury  that  if  they  ** believe  from  the  evidence  that  the 
defendant  and  its  servants  at  the  time  and  place  in 
question  exercised  towards  plaintiff  ordinary  care  and 
caution  to  avoid  injuring  her,  but  that  nevertheless 
the  accident  occurred,  it  is  your  duty  to  find  the  de- 
fendant not  guilty,"  was  given  in  substance  in  given 
instruction  No.  3,  which  concludes  as  follows:  **If  you 
believe  from  the  evidence  that  the  motorman  in  ques- 
tion was  at  and  before  the  happening  of  the  accident 
conducting  his  car  with  reasonable  and  ordinary  skill, 
care  and  caution,  and  that  the  accident  happened  with- 
out negligence  on  his  part,  then  it  is  your  duty  to  find 
the  defendant  not  guilty";  for  the  only  negligence  of 
the  defendant  which  the  evidence  tended  to  prove  was 
the  nei^ligence  of  the  motorman  in  charge  of  defend- 
ant's car.  The  substance  of  refused  instruction  16  is 
contained  in  given  instruction  3.  We  do  not  think  it 
was  reversible  error  to  refuse  to  give  to  the  jury  said 
instructions  16  and  21. 

We  do  not  think  that  the  damages  awarded  the 
])laintiff  are  so  excessive  as  to  justify  a  reversal  of 
the  judgment  on  that  ground. 
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Finding  in  the  record  no  reversible  error,  the  judg- 
ment will  be  affirmed. 

Affirmed. 


Mary  J.  Zollman,  Appellant,  t.  Jackson  Trust  &  Say- 
ings Bank  et  al.,  Appellees. 

Gen.  No.  13,907. 

1.  Negotiable  instruments — who  innocent  purchaser  for  value. 
The  purchase  of  notes  secured  by  trust  deed,  which  notes  and 
trust  deed  represent  a  building  loan,  may  be  enforced  at  law  not- 
withstanding the  consideration  for  the  notes  has  failed,  if  the 
purchaser  thereof  acquired  the  same  for  value  before  maturity  and 
without  notice  of  the  lack  of  consideration,  even  though  such 
purchaser  acquired,  together  with  the  notes  and  trust  deed  securing 
the  same,  an  insurance  policy  which  contained  an  indorsement 
granting  permission  to  the  insured  to  complete  the  building  covered 
by  the  trust  deed. 

2.  Pleading — when  relief  sought  hy  cross-hill  appropriate. 
Where  an  action  is  instituted  to  enjoin  the  enforcement  of  promis- 
sory notes,  a  cross-bill  praying  a  decree  for  the  amount  due 
under  the  notes  is  appropriate  upon  the  principle  that  where  a 
court  of  equity  obtains  jurisdiction  for  one  purpose,  it  will  retain 
It  for  all  purposes  necessary  to  do  complete  Justice  between  the 
parties  in  interest. 

Bill  to  remove  cloud,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Lockwood  Honore,  Judge,  presiding.  Heard 
In  the  Branch  Appellate  Court  at  the  October  term,  1907.  .Affirmed. 
Opinion  filed  May  19,  1908. 

Statement  by  the  Court.  Appellant  filed  her  bill 
of  complaint  in  which  she  states  inter  plia  that  she  is 
erecting  an  apartment  building  on  certain  described 
property  which  she  owns  and  is  in  possession  of;  that 
in  order  to  complete  said  building  she  negotiated  a 
building  loan  from  one  Henry  W.  Howe  in  January, 
1906,  and  gave  a  trust  deed  on  said  property  to  secure 
her  note  for  $7,000,  with  interest  notes,  which  notes 
were  made  payable  to  her  own  order  and  by  her  in- 
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dorsed ;  that  said  notes  were  delivered  to  said  Howe,  he 
agreeing  to  pay  the  complainant  the  said  $7,000  as  the 
building  progressed;  that  said  Howe  never  paid  her 
any  part  of  that  sum  and  that  the  consideration  has 
wholly  failed ;  that  Howe  delivered  said  notes,  together 
with  the  trust  deed  and  policies  of  insurance  on  said 
premises,  to  appellee,  the  Jackson  Trust  &  Savings 
Bank,  which  now  claims  to  be  the  legal  holder  thereof. 
She  avers  that  appellees  knew  at  the  time  they  re- 
ceived the  notes  that  no  consideration  had  been  paid 
for  them  and  that  the  buildings  were  unfinished.  The 
bill  alleges  that  the  trust  deed  is  a  cloud  upon  appel- 
lant's property,  and  prays  it  may  be  decreed  null  and 
void,  and  that  appellees  may  be  compelled  to  cancel 
and  deliver  up  the  note  for  $7,000,  with  the  interest 
notes,  trust  deed,  insurance  policies  and  abstract  of 
title  to  said  premises. 

Appellees  answered,  neither  admitting  nor  denying 
most  of  the  allegations  of  the  bill,  alleging  that  if  com- 
plainant negotiated  a  loan  from  said  Howe  the  latter 
was  her  agent ;  and  denying  that  Howe  never  paid  her 
any  part  of  the  amount  of  said  loan  and  that  no  con- 
sideration was  paid  for  the  notes  or  that  such  con- 
sideration has  wholly  failed. 

Later,  on  petition  of  appellant,  an  order  was  entered 
restraining  the  Jackson  Trust  and  Savings  Bank  from 
further  prosecution  of  a  suit  at  law  then  pending  in 
the  Superior  Court  against  appellant  as  defendant. 
Thereupon  the  bank  filed  a  cross-bill  in  this  suit,  set- 
ting forth  that  it  obtained  the  said  notes  in  the  ordi- 
nary course  of  business  from  Henry  W.  Howe  for  a 
valuable  consideration  and  in  good  faith,  as  security 
for  an  indebtedness  of  said  Howe  to  said  bank  approx- 
imating $20,000;  that  it  never  had  any  notice  of 
equities  alleged  to  have  existed  between  appellant  and 
said  Howe;  that  appellant  made  default  in  the  pay- 
ment of  the  first  interest  coupon  April  1,  1906;  that 
May  3,  1906,  the  cross-complainant  elected  to  and  did 
declare  the  whole  principal  sum,  with  accrued  interest^ 
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due  and  payable  at  once,  and  that  there  is  due  from 
appellant  $7,000,  with  interest  at  4%  per  cent,  from 
and  after  April  1,  1906,  to  the  third  day  of  May,  1906, 
and  7  per  cent,  per  annum  from  and  after  said  last 
mentioned  date,  together  with  $73.80  and  interest 
theron  from  April  1,  1906,  at  the  rate  of  7  per  cent, 
per  annum,  no  part  of  which  has  been  paid  and  for 
which  cross-complainant  is  entitled  to  judgment  against 
appellant. 

It  is  further  averred  that  the  cross-complainant  filed 
its  suit  at  common  law  against  appellant  in  the  Supe- 
rior Court  of  Cook  county,  which  suit  the  court  re- 
strained until  the  final  outcome  of  this^  cause  and  that 
therefore  cross-complainant  files  the  cross-bill  to  ob- 
tain the  same  relief  it  might  have  had  in  said  suit  at 
law. 

Appellant  answered  said  cross-bill  alleging  that  said 
notes,  trust  deed  and  policies  of  insurance  were  de- 
livered to  said  Howe  in  trust  to  be  held  until  the  title 
to  said  lots  should  show  the  record  of  said  trust  deed 
and  until  the  amount  of  said  notes  became  due  and 
payable  to  the  contractors  and  material  men  for  work 
and  material  on  said  building  in  process  of  construc- 
tion; that  said  loan  is  what  is  known  as  a  building 
loan  and  that  Howe  promised  to  pay  the  bills  for  ma- 
terial and  labor  as  the  building  progressed,  which 
promise  has  been  wholly  disregarded ;  that  no  part  of 
said  sum  evidenced  by  said  notes  has  been  paid  and 
no  consideration  given  for  said  notes  or  alleged 
trust  deed.  Appellant — cross-defendant — further  de- 
nies that  said  bank  obtained  said  notes  in  the  ordinary 
course  of  business  and  for  a  valuable  consideration 
from  said  Howe  and  in  good  faith  as  security  for  a 
loan  prior  to  maturity,  and  denies  that  said  bank  never 
had  notice  of  the  equities  between  appellant  and  said 
Howe;  alleges  that  said  bank  took  said  notes,  trust 
deed  and  certain  insurance  policies  with  full  knowl- 
edge that  the  notes  were  executed  for  the  purpose  of 
a  building  loan,  and  that  said  building  was  not  com- 
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pleted  and  that  no  consideration  had  been  paid  for 
said  notes.  The  answer  denies  other  allegations  of 
the  cross-bill  and  denies  that  the  cross-complainant  is 
entitled  to  the  relief  it  seeks  and  that  the  court  has 
jurisdiction  to  grant  such  relief. 

The  cause  was  referred  to  a  master,  who  reported 
that  an  alleged  law  of  1901  making  mortgages,  trust 
deeds  and  other  conveyances  in  the  nature  of  mort- 
gages negotiable  instruments  is  void;  that  the  trust 
deed  securing  said  notes  is  also  void;  but  the  master 
recommends  a  money  judgment  on  the  cross-bill. 
Eventually  a  decree  for  money  against  appellant  for 
the  amount  alleged  to  be  due  on  the  notes,  with  interest 
and  costs,  was  entered,  from  which  this  appeal  is  pros- 
ecuted. 

Ebnest  Sbverly,  for  appellant. 

Ada3is  &  Froehlioh,  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

It  appears  from  the  evidence,  as  to  which  there  is 
no  material  controversy,  that  appellant  began  about 
October  1,  1905,  the  erection  of  an  apartment  building 
on  the  land  described  in  the  trust  deed  in  question,  and 
that  to  complete  the  building  she  obtained  a  building 
loan  of  $7,000  from  one  Henry  W.  Howe,  for  which 
sum  she  executed  her  promissory  note  payable  to  her 
own  order  and  by  her  indorsed,  together  with  seven 
interest  notes,  and  to  secure  such  loan  executed  a  trust 
deed  conveying  the  property  in  question  to  the  Chicago 
Title  &  Trust  Company  as  trustee.  The  trust  deed 
was  filed  for  record  January  15,  1906.  The  notes, 
the  trust  deed  and  certain  insurance  policies  were  all 
placed  in  the  hands  of  Howe,  with  an  agreement  or 
understanding  that  February  1,  1906,  and  afterward 
as  occasion  required,  appellant  should  fill  out  a  blank 
form  showing  what  bills  were  to  be  paid  and  Howe 


Chicago— First  District— A.  D.  1908.    269 

Zollman  y.  Jackson  Trust  ft  Savings  Bank. 

should  pay  them  out  of  the  amount  so  to  be  loaned  by 
him  to  appellant.  None  of  this  money  supposed  to  be 
represented  by  the  note  and  trust  deed  executed  and  de- 
livered to  Howe  by  appellant  was  ever  paid  over  to  ap- 
pellant or  to  anyone  on  her  account.  On  the  second  of 
February,  1906,  Howe  committed  suicide. 

Meanwhile,  on  January  20,  1906,  Howe  had  turned 
over  to  the  Jackson  Trust  and  Savings  Bank  the  note 
for  $7,000  executed  by  appellant,  together  with  the 
interest  coupons,  trust  deed  securing  the  same  and  two 
policies  of  insurance  on  the  incomplete  buildings.  Said 
policies  contained  a  permit  for  the  completion  of  the 
buildings.  The  notes  and  other  documents  were  re- 
ceived by  the  bank  as  collateral  security  for  loans  made 
by  the  bank  to  Howe. 

It  is  argued  in  behalf  of  appellant  that  there  can 
be  no  innocent  purchaser  for  value  without  notice  of 
mortgage  securities  in  this  state,  that  the  purchaser 
takes  the  same  subject  to  equities  between  the  original 
parties  to  the  mortgage,  and  that  different  instruments 
executed  at  the  same  time  constitute  in  law  but  a  single 
instrument.  In  support  of  such  contention  appellant 
quotes  what  is  said  in  Y.  M.  C.  A.  G.  Co.  v.  Bank,  179 
111.  599-605:  ''We  have  frequently  held  that  the  as- 
signee of  a  mortgage  holds  it  and  the  indebtedness  se- 
cured by  it  subject  to  the  same  defenses  which  might 
have  been  urged  against  the  mortgage. ' '  In  the  same 
case,  however  (p.  604),  it  is  said  that  where  nego- 
tiable paper  is  ''transferred  to  an  innocent  purchaser 
for  value  before  due,  without  any  notice  of  the  absence 
of  title  in  the  assignor,  the  transferee  will  obtain  the 
legal  title  even  against  the  true  owner. ' '  The  appellee 
in  this  case  holds  the  note  in  controversy,  a  negotiable 
instrument,  upon  the  same  terms  and  conditions  as  the 
note  involved  in  Buehler  v.  McCormick,  169  111.  269- 
273.  The  note  in  this  case,  as  in  that,  was  indorsed 
in  blank  by  the  maker  and  delivered  to  appellee  with 
the  trust  deed  given  to  secure  it.  Appellee,  as  in  that 
case,  became  "an  assignee  of  the  note,  and  by  virtue 
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of  that  fact  an  assignee  of  the  mortgage  also,  though 
as  to  the  mortgage  only  an  equitable  assignee.  Be- 
cause the  mortgage  secured  the  payment  of  the  note 
to  the  legal  holder,  cannot,  upon  any  legal  principle 
which  we  are  aware  of,  make  any  difference  •  *  • 
and  the  not6  secured  would  be  negotiable  and  would 
pass  free  from  all  equities  between  the  parties ;  but  the 
legal  and  equitable  character  of  the  mortgage  remained 
the  same."  To  the  same  effect  is  Martina  v.  Muhlke, 
186  111.  327-330.  There  the  distinction  between  an 
equitable  claim  under  a  trust  deed  given  to  secure 
notes  under  conditions  similar  to  those  in  the  case  at 
bar,  and  the  **  legal  claim,  quite  independent  of  any 
lien  upon  the  premises  in  question,  which  legal  claim 
was  acquired  by  the  defendant  as  purchaser  of  the 
notes  for  value  and  before  maturity  and  without  notice ' ' 
of  any  defense  by  the  maker  of  the  notes,  is  clearly 
stated.  It  was  held  that  an  equitable  defense  against 
the  lien  of  a  trust  deed  is  no  defense  against  a  judg- 
ment on  the  notes.  It  was  said  by  this  court  in  Met- 
calf  V.  Draper,  98  111.  App.  399-408,  that  if  one  care- 
lessly and  without  consideration  lets  his  note  go  into 
circulation,  and  an  innocent  party  purchases  it  in  the 
usual  course  of  business,  upon  the  former  must  fall 
the  loss,  for  he  it  was  whose  conduct  made  it  possible 
for  the  purchaser  to  be  deceived.  In  Bradwell  v. 
Pryor,  221  111.  602-605,  the  rule  is  stated  to  be  that  the 
indorsee  or  assignee  of  commercial  paper  who  takes 
the  same  before  maturity  for  a  valuable  consideration 
without  knowledge  of  any  defects  and  in  good  faith 
will  be  protected  against  the  defenses  of  the  maker, 
and  the  only  thing  which  will  defeat  his  title  is  bad 
faith  on  his  part;  and  to  establish  such  bad  faith  by 
a  preponderance  of  the  evidence  the  burden  of  proof 
is  upon  the  person  assailing  the  assignee's  right. 

In  the  case  at  bar  appellant  had  borrowed  money 
from  Howe  which  she  had  left  in  his  hands  for  dis- 
bursement on  her  order  as  the  building  progressed. 
The  notes  evidencing  the  loan  were  turned  over  to  him. 
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To  all  appearance  at  least,  if  not  in  fact  and  law,  he 
was  at  liberty  to  sell  or  otherwise  dispose  of  them  .is 
he  might  see  fit,  provided  of  course  as  between  him- 
self and  appellant  it  was  his  duty  to  advance  to  her 
the  money  as  agreed  between  them.  By  the  transfer 
of  the  notes  to  appellee  for  an  actual  consideration  ad- 
vanced by  the  latter  in  good  faith,  before  maturity  and 
without  notice  of  any  equities  in  favor  of  appellant 
against  Howe,  appellee  became  a  bona  fide  holder  for 
value.  The  evidence  clearly,  we  think,  sustains  the 
contention  that  appellee  was  in  fact  an  innocent  pur- 
chaser before  maturity  for  value,  notwithstanding  that 
the  insurance  policies  delivered  to  appellee  with  the 
notes  and  trust  deed  contained  an  indorsement  grant- 
ing permission  to  the  insured  to  complete  the  building 
covered  by  the  trust  deed.  We  are  unable  to  concur 
in  the  contention  of  appiellant's  counsel  that  these  in- 
dorsements were  ** equivalent  to  the  statement''  that 
the  notes  were  for  a  building  loan  upon  a  building 
in  course  of  construction,  and  that  the  money  had  not 
yet  been  paid  over  by  Howe;  and  that  they  tend  to 
show,  therefore,  the  bank  was  not  an  innocent  pur- 
chaser for  value.  The  fact  that  it  was  a  building  loan 
was  in  no  way  equivalent  to  notice  that  the  money  had 
not  been,  much  less  that  it  would  not  be,  paid  over. 
It  might  have  been  paid,  so  far  as  the  notes  or  other 
papers  showed;  but  whether  so  or  not,  appellant  had 
trusted  Howe  to  pay  it  over  as  required,  and  had 
trusted  him  with  the  notes.  Appellee  was,  we  think, 
entitled  to  assume  that  she  had  protected  herself 
against  fraud  or  failure  on  his  part.  That  he  failed 
to  pay  it  was  her  misfortune,  not  the  fault  of  appellee. 
In  Sigel  V.  Chicago  Trust  and  Savings  Bank,  131  HI. 
569-572,  the  court  quotes  approvingly  from  State  Nat. 
Bank  v.  Carson,  39  La.  Ann.  865,  that '  *  it  cannot  aflfect 
the  negotiability  of  a  note  that  its  consideration  is  to 
be  hereafter  realized  or  that  from  contingency  it  may 
never  be  enjoyed.''  That  the  note  is  given  for  an  ex- 
ecutory contract  or  promise  on  the  part  of  the  payee 
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will  not  destroy  its  negotiability,  it  is  said,  unless  the 
recital  on  the  instrument  *' qualifies  the  promise  to  pay 
and  renders  it  conditional  or  uncertain,  either  as  to 
the  time  of  payment  or  the  sum  to  be  paid.**  There 
are  no  such  qualifying  recitals  in  the  case  at  bar. 

It  is  urged  there  is  no  equity  in  the  cross-bill,  and 
that  it  gave  the  court  no  jurisdiction,  that  when  a 
cross-bill  seeks  relief  it  must  be  equitable  relief;  citing 
Cotes  V.  Bennett,  183  HI.  82,  and  Phelan  v.  lona  Sav. 
Bank,  48  111.  App.  171.  The  case  at  bar,  however,  is 
not  a  foreclosure  proceeding.  Appellee  had  begun  a 
suit  at  law  in  the  Superior  Court  on  the  notes.  Ap- 
pellant enjoined  its  prosecution  and  forced  appellee 
into  chancery.  It  is  a  rule  of  equity  procedure  that 
where  a  court  obtains  jurisdiction  for  one  purpose  **it 
will  retain  it  for  all  purposes  necessary  to  do  com- 
plete justice  between  the  parties  interested,  although 
that  may  require  that  some  matters  be  passed  upon 
which  alone  would  not  be  cognizable  in  such  a  court." 
Correll  v.  Freeman,  29  111.  App.  39-44.  In  such  case 
*'the  right  of  the  defendant  to  maintain  a  cross-bill 
that  is  germane  to  the  original  bill  is  not  dependent 
upon  the  validity  of  the  claim  made  in  the  original 
bill.''  Biegler  v.  Merchants  L.  &  T.  Co.,  164  HI.  197- 
209.  In  the  same  case  the  Appellate  Court  (62  111. 
App.  560)  said:  ** Parties  resorting  to  equity  and  in- 
viting its  administration  are  not  permitted,  after  the 
filing  of  a  cross-bill  which  prays  for  relief  germane  to 
the  original  suit,  and  after  being  defeated  in  equity  or 
anticipating  defeat  there,  to  retrace  their  steps  and 
compel  the  defendant  who  has  filed  his  cross-bill  to 
again  return  to  the  court  of  law  from  proceeding  in 
which  he  had  been  enjoined." 

It  is  urged  that  appellee  had  no  right  to  compromise 
with  parties  claimed  to  have  been  liable  on  any  of  the 
collateral  security  which  it  held.  Whatever  may  be 
said  as  to  such  right,  it  is  apparent  in  any  event  that 
appellant  was  not  injured  by  its  exercise  in  this  in- 
stance.   Had  such  compromises  not  been  made  and  the 
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whole  of  the  amounts  compromised  been  paid  to  ap- 
pellee, there  would  still  have  been  due  the  latter  more 
than  it  will  obtain  on  this  judgment  and  any  other 
collateral  it  holds. 

We  find  no  material  error  in  the  decree,  and  it  must 
be  affirmed. 

Affirmed. 


Anton  Fatz^  Appellee^  t.  Continental  Manufacturing 

Company^  Appellant. 

Oen.  No.  13,998. 

iNSTBUcnows — when  erroneous  in  ignoring  defense  of  assumed 
risk.  An  Instruction  as  follows,  with  respect  to  the  preponderance 
of  the  evidence,  is  erroneous  in  ignoring  the  defense  of  assumed 
risk. 

"While  the  burden  is  on  the  plaintiff  to  prove  his  case  by  a 
preponderance  of  the  evidence,  still  if  the  Jury  find  that  the  evi- 
dence bearing  upon  the  plaintiffs  case  preponderates  in  his  favor, 
although  but  slightly,  that  would  be  sufllcient  to  warrant  the  jury 
in  finding  in  his  favor.  If  you  find  from  the  evidence  that  the 
plaintiff  has  proved  his  case  as  laid  in  the  first  count  of  his 
declaration  by  a  preponderance  of  the  evidence,  then  you  should 
find  the  issues  for  the  plaintiff." 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Chasles  M.  Walkmi,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  t^e  October  term, 
1907.    Reversed  and  remanded.    Opinion  filed  May  19,  1908. 

Statement  by  the  Court.  This  is  an  action  for  per- 
sonal injuries  in  which  appellee  recovered  a  judgment 
for  $500. 

At  the  time  of  the  injury  appellee  was  operating  a 
planer  in  appellant's  furniture  factory,  dressing,  it  is 
said,  one-inch  boards  down  to  a  thickness  of  seven- 
eights  of  an  inch.  A  board  was  in  process  of  being 
planed  and  had  passed  nearly  through  the  planer, 
within  five  inches  of  the  end,  it  is  said,  when  the  board 
was  ** kicked  back,''  striking  appellee,  who  was  stand- 
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ing  about  sixteen  feet  in  front  of  the  machine,  inflict- 
ing the  injuries  complained  of.  Appellee  states  that 
when  he  first  started  to  work  on  the  machine  he  noticed 
that  it  was  not  quite  right;  that  the  plates  or  **chip 
breakers ' '  which  pressed  down  on  and  held  the  boards 
as  they  were  being  planed  were  three-sixteenths  of  an 
inch  longer  on  one  side  than  the  other,  so  that  the 
roller  would  catch  the  board  more  on  one  side  than 
the  other.  He  states  that  he  mentioned  this  to  the 
foreman,  who  said  he  '*  would  have  it  fixed.  ^'  About 
two  days  before  the  accident  the  foreman  sent  a  man 
to  fix  the  rollers,  but  it  is  claimed  that  the  screws  or 
bolts  with  which  the  rollers  were  adjusted  were  too 
short  and  that  this  prevented  the  roller  from  gripping 
the  board  tightly  enough.  The  foreman  is  said  to  have 
been  told  of  this  and  he  said  a  man  from  the  machine 
shop  would  come  and  fix  it.  It  is  claimed  that  very 
often,  sometimes  as  often  as  every  other  day,  **  boards 
would  get  stuck  in  the  machine, ' '  and  that  then  a  man 
'  Vould  come  and  fix  the  machine  and  it  would  run  all 
right  again.'' 

The  declaration  charges  that  appellant  allowed  the 
planer  to  become  and  remain  in  an  unsafe  condition 
and  out  of  repair  so  that  it  became  *^wom  out  and  de- 
fective so  that  the  feed  rollers  by  means  of  which 
boards  were  carried  under  and  through  the  knives  of 
said  planer"  became  ineffective,  etc. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  appellant. 

J.  W.  Sutton,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

It  ]s  contended  in  behalf  of  appellant  that  the  proof 
utterly  fails  to  sustain  the  charge  of  negligence  in  the 
declaration ;  that  plaintiff  had  been  a  regular  and  con- 
stant operator  of  planers  for  nearly  seven  years  be- 
fore the  accident,  and  under  the  law  must  be  held  to 
have  had  full  knowledge  of  the  condition  of  the  planer. 
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whatever  it  was,  and  that  the  rule  of  assumed  risk  is 
a  complete  bar  to  recovery  by  appellee.  It  is  urged, 
therefore,  that  it  was  erroneous  to  instruct  the  jury 
that  a  servant  assumes  only  those  risks  incident  to  the 
work,  omitting  the  class  of  risks  which  the  servant 
assumes  by  continuing  the  work  with  full  knowledge 
of  the  danger;  and  that  by  a  further  instruction  the 
court  eliminated  entirely  the  defense  of  assumed  risk. 
The  instruction  last  referred  to  is  as  follows: 

**  While  the  burden  is  on  the  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence,  still  if  the 
jury  find  that  the  evidence  bearing  upon  the  plaintiff  ^s 
case  preponderates  in  his  favor,  although  but  slightly, 
that  would  be  sufficient  to  warrant  the  jury  in  finding 
in  his  favor.  If  you  find  from  the  evidence  that  the 
plaintiff  has  proved  his  case  as  laid  in  the  first  coimt 
of  his  declaration  by  a  preponderance  of  the  evidence, 
then  you  should  find  the  issues  for  the  plaintiff." 

This  instruction  was  erroneous,  inasmuch  as  it 
wholly  ignores  the  question  of  assumed  risk."  Mont- 
gomery Coal  Co.  V.  Barringer,  218  HI.  327.  The  in- 
struction directs  the  jury  that  they  ''should  find  the 
issues  for  the  plaintiff"  if  they  find  from  the  evidence 
that  the  plaintiff  has  proved  by  a  preponderance  of 
evidence  his  case  as  laid  in  the  first  count  of  his  dec- 
laration, the  only  count  upon  which  the  cause  was  sub- 
mitted. We  said,  through  Mr.  Justice  Baker,  in  The 
Lak«  Street  Elevated  Railroad  Company  v.  Fitzgerald, 
136  111.  App.  281 :  '  *  In  a  case  where  the  assumption  of 
risk  is  involved,  it  is  error  to  instruct  the  jury  that  if 
the  plaintiff  has  made  out  his  case  as  alleged  in  his  dec- 
laration or  any  count  thereof  he  is  entitled  to  a  verdict, 
for  the  reason  that  such  instruction  ignores  the  as- 
sumption of  risk."  In  the  opinion  filed  in  that  cause 
the  question  here  involved  is  fully  considered  and  the 
authorities  cited.  The  instruction  above  quoted  was 
clearly  erroneous  and  requires  that  the  judgment  of 
the  Circuit  Court  shall  be  reversed  and  the  cause  re- 

manded.    It  will  be  so  ordered. 

Reversed  and  remanded. 
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Matthew  H.  McCarthy,  Appellant,  y.  Henry  Crawford 

et  aL,  Appellees. 

Oen.  No.  18,988. 

1.  Res  judicata — when  judgft^ent  not,  of  meriU  of  oontroverny, 
A  judgment  upon  a  demurrer  sustained  upon  jurisdictional  grounds 
is  not  conclusive  of  the  merits  of  the  oontrovefsy  inyolved  in  a 
proceeding. 

2..  Receiveb's  CEBTincATE — noture  and  effect  of,  A  receiver's 
certificate  is  not  a  negotiable  Instrument  and  likewise  It  is  not  a 
gtMMi-negotiable  instrument;  it  is  not  a  substantive  obligation, 
but  is  mere  evidence  of  an  Indebtedness  proven  against  an  estate 
under  an  administrative  order  for  the  purpose  of  administering 
the  estate,  and  entitles  the  holder  to  a  distributive  share  when 
the  amount  thereof  has  been  determined  and  distribution  ordered. 

3.  Recei\'eb*8  certificates — when  title  fo,  does  not  pass.  The 
title  to  a  receiver's  certificate  does  not  pass  by  delivery  where 
such  certificate  has  been  issued  pursuant  to  an  order  of  court 
which  required  the  registration  of  such  certificate  and  provided 
that  interest  was  to  be  paid  only  to  the  registered  owner  and  that 
title  thereto  should  be  recognized  only  on  condition  of  a  surrender 
thereof  and  the  making  of  a  new  registration. 

4.  Receiveb's  certificates — when  purchaser  bound  to  investigate 
extent  of  hroker*s  authority  to  sell.  One  who  undertakes  to  pur- 
chase trust  property  of  a  broker,  such  as  a  receiver's  certificate, 
is  bound  to  investigate  and  ascertain  the  power  of  such  broker 
to  make  sale  thereof;  and  this  rule  Is  not  changed  by  the  fact 
that  the  owner  of  such  certificate  may  have  signed  the  transfer 
and  power  of  attorney  on  the  "back  of  the  certificate,  as  no  estoppel 
arises  against  such  owner  by  reason  of  the  execution  thereof.  Koch 
V.  Willi,  63  111.  144,  and  Otis  v.  Gardner,  105  111.  436,  distinguished. 

Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Gborqe  A.  Duput,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1907.  AflLrmed. 
Opinion  filed  May  19,  1908. 

Statement  by  the  Court.  The  appellant  filed  his 
bill  in  the  court  below  against  appellee  Crawford,  the 
Chicago  Union  Traction  Company  and  James  H. 
Eckels  and  Marshall  E.  Sampsell  as  receivers  of  said 
traction  company  appointed  by  the  Federal  Court.   He 
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therein  alleged  that  he  was  the  equitable  owner  by  pur- 
chase from  brokers  of  a  certain  instrument  in  writing 
executed  by  the  said  receivers,  called  a  certificate  of 
indebtedness,  No.  323,  and  officially  certifying  that  the 
Chicago  Union  Traction  Company  was  for  value  re- 
ceived indebted  to  Henry  Crawford  in  the  sum  of  $10,- 
815.24,  with  interest  at  6  per  cent,  per  annum,  pay- 
able to  the  registered  holder  quarterly  on  the  first  day 
of  October,  January,  April  and  July  at  the  office  of 
the  treasurer  of  said  company.  **This  certificate  is 
one  of  the  series  bearing  like  interest  made  and  exe- 
cuted by  the  undersigned  as  receivers  of  the  Chicago 
Union  Traction  Company  in  conformity  with  an  order 
of  the  United  States  Circuit  Court,  Northern  District, 
Illinois,  Northern  Division,  entered  July  10,  1903,  in 
suit  of  Guaranty  Trust  Company  of  New  York  v.  Chi- 
cago Union  Traction  Company,  reference  to  which 
order  is  hereby  made.^' 

It .  was  further  recited  therein :  *  *  The  claim  upon 
which  this  certificate  is  issued  has  been  audited  and 
approved  by  the  undersigned  as  receivers  under  said 
order  as  a  valid  obligation  against  the  Union  Traction 
Company.  This  certificate  is  registered  and  transfer- 
able only  upon  the  books  of  the  said  company  by 
or  his  attorney  upon  sur- 
render of  this  certificate/^ 

The  order  of  court  under  which  the  certificate  was 
issued  and  the  petition  of  the  judgment  creditor  on 
which  the  order  was  based  are  in  the  record.  Such 
order  makes  such  certificate  a  lien  on  all  the  assets  in 
custody  subject  to  the  bonded  indebtedness.  The  order 
provides  in  substance  that  any  unsecured  creditor  of 
the  traction  company  shall  have  the  right  to  present 
his  claim  to  the  receivers,  who  should  thereupon  inves- 
tigate and  audit  them,  and  if  found  correct,  the  re- 
ceivers should  issue  and  deliver  to  such  creditor  a  cer- 
tificate that  the  debt  represented  thereby  had  been  duly 
proven  as  a  valid  debt  against  the  estate  of  the  Chi- 
cago Union  Traction  Company. 
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The  bill  of  appellant  made  an  exhibit  of  such  certi- 
ficate and  alleged  that  Crawford,  the  payee  thereof, 
delivered  the  same  to  Whipple  &  Co.,  who  were  brokers, 
at  Chicago,  *Ho  effect  a  sale  thereof  on  account  of 
Crawford";  that  when  so  placed  in  the  hands  of  the 
brokers  the  printed  form  of  assignment  had  been 
signed  by  Crawford,  but  the  three  blanks  in  such  form 
for  the  name  of  the  assignee,  the  attorney  in  fact  to 
transfer  and  the  date  had  not  been  filled. 

Appellant  thereupon  alleged  that  on  August  24, 1905, 
he  had  employed  Whipple  &  Co.  to  purchase  stocks  for 
him  and  deposited  with  such  brokers  $9,100  to  be  ap- 
plied to  such  purchase;  that  Whipple  &  Co.  failed  to 
purchase  the  stocks  which  complainant  ordered  them 
to  buy,  and  thereupon  offered  to  complainant  the  cer- 
tificate of  indebtedness  delivered  to  them  by  Crawford, 
to  be  sold  by  them  as  brokers,  in  the  place  of  the  stocks 
which  the  complainant  had  directed  them  to  buy;  that 
complainant  accepted  said  certificate,  and  by  virtue 
of  implied  authority  of  Crawford  he  had  filled  the 
blanks.  The  conclusion  of  law  is  then  averred  that 
by  means  of  the  premises  complainant  became  the 
equitable  owner  of  such  certificate  as  against  Craw- 
ford, Whipple,  the  traction  company  and  its  receivers. 

The  bill  alleged  that  on  request  the  receivers  had  re- 
fused to  accept  the  surrender  of  the  certificate  or  to 
issue  a  new  one  to  McCarthy.  The  prayer  was  that 
the  court  adjudge  that  he  was  the  equitable  owner  of 
the  certificate  and  entitled  to  a  transfer  and  reissue; 
that  the  receivers  be  decreed  to  accept  such  surrender 
and  to  issue  a  new  certificate  to  complainant,  and  that 
Crawford  be  enjoined  from  setting  up  any  claim  of 
right,  title  or  interest  in  such  certificate. 

The  answer  of  appellee  Crawford  admits  the  admin-, 
istration  suit  against  the  traction  company,  the  issue 
to  him  by  the  receivers  of  certificate  No.  323 ;  that  he 
employed  Whipple  &  Co.  as  brokers  to  negotiate  the 
sale  of  his  certificate  for  cash  at  a  designated  price; 
the  certificate  itself  was  not  delivered  to  such  brokers 
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when  such  defendant  employed  them,  or  for  a  consid- 
erable period  thereafter.  It  was  so  delivered  on  the 
request  of  the  brokers  in  order  that  any  intending  pur- 
chasers jould  inspect  it ;  the  signature  of  defendant  on 
the  blank  assignment  on  the  back  had  been  placed  there 
long  before  the  employment  of  said  brokers. 

At  divers  times  prior  to  October  9,  1905,  the  brokers 
reported  that  they  had  been  unable  to  obtain  an  offer 
for  the  purchase  of  the  certificate  on  the  terms  fiixed 
by  defendant.  On  October  9,  1905,  defendant  de- 
manded the  immediate  return  of  his  certificate.  The 
brokers  informed  him  that  it  had  been  sent  to  New 
York  to  their  correspondent.  Defendant  at  once  noti- 
fied said  brokers  that  such  action  was  without  author- 
ity and  illegal  and  that  such  certificate  must  be  imme- 
diately returned  from  New  York  and  delivered  to  him. 
This  was  promised,  but  the  certificate  was  not  returned. 
On  October  13, 1905,  a  petition  in  bankruptcy  was  filed 
against  the  brokers  and  with  their  consent  they  were 
on  that  day  adjudicated  bankrupts  and  a  receiver  was 
appointed.  After  such  adjudication  the  defendant  as- 
certained that  the  statements  of  the  brokers  that  they 
had  sent  his  certificate  to  New  York  were  false  and 
fraudulent,  and  that  the  following  facts  were  true: 

In  August,  1905,  McCarthy,  the  complainant,  had 
employed  the  said  brokers  to  purchase  for  his  account 
100  shares  of  Atchison,  Topeka  &  Santa  Fe  Railroad 
stock.  The  brokers  through  their  New  York  corres- 
pondent, purchased  the  stock  on  a  margin  of  $500  paid 
them  by  appellant.  Thereafter,  on  August  28,  1905, 
McCarthy  paid  over  to  the  brokers  cash  sufficient  to 
fully  complete  payment  for  the  shares  and  directed 
the  brokers  to  fully  pay  for  such  shares  and  deliver 
them  to  him.  The  brokers  reported  that  they  had 
used  the  money  paid  them  for  that  purpose  and  had 
ordered  the  shares  so  fully  paid  for  to  be  sent  to 
Chicago.  All  such  statements  were  false  and  fraudu- 
lent. None  of  the  money  received  by  them  from  Mc- 
Carthy was  in  fact  used  to  pay  for  the  stock  purchased 
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for  him.  The  entire  amount  was  misappropriated  by 
the  brokers  and  used  to  pay  their  own  debts,  and  they 
were  financially  embarrassed  and  insolvent. 

In  answer  to  the  repeated  demands  of  McCarthy  for 
the  delivery  of  his  stock  the  brokers  responded  that 
the  shares  had  been  paid  for  in  full,  but  that  there 
might  be  a  few  days'  delay  before  they  would  be  re- 
ceived in  Chicago.  About  September  8,  1905,  the 
brokers  having  misappropriated  the  money  received 
from  McCarthy,  secretly  and  without  authority  de- 
livered defendant's  certificate  of  indebtedness  to  Mc- 
Carthy, stating  that  he  might  hold  it  until  the  firm 
should  deliver  to  him  the  100  shares  of  Atchison  stock 
which  they  reported  they  had  bought  for  him.  No 
consideration  passed,  at  the  time.  It  was  a  gratuitous 
and  unlawful  bailment  of  defendant's  property  by  his 
brokers. 

That  McCarthy  ever  since  has  held  the  unlawful 
possession  of  such  certificate  and  after  the  revocation 
of  the  brokers'  agency  on  October  9,  1905,  and  the 
adjudication  in  bankruptcy,  he  filled  out  the  blank 
transfer  to  himself  and  tried  to  surrender  the  same 
and  take  out  a  new  certificate  to  himself  as  registered 
holder. 

At  the  same  time  appellee  Crawford  filed  his  cross- 
bill setting  up  the  same  matters  which  are  included 
in  hia  answer. 

He  therein  prayed  that  the  court  would  decree  that 
he  was  the  lawful  owner  of  the  certificate  and  entitled 
to  the  provision  thereof  that  the  present  assignment 
therein  to  McCarthy  was  placed  there  without  con- 
sideration or  authority  and  should  be  cancelled,  and 
the  plaintiff  should  be  enjoined  from  setting  up  any 
title  or  right  of  possession  and  the  certificate  be  sur- 
rendered to  its  true  owner. 

Appellant's  answer  to  such  cross-bill  recites  that 
possession  of  the  certificate  was  obtained  from  the 
brokers  under  circumstances  radically  variant  from 
the  averments  of  his  original  bill. 
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The  answer  expressly  avers  that  the  certificate 
''was  sold  to  cross-defendant  in  the  manner  herein- 
after more  particularly  set  forth  by  the  agents  of 
cross-complainant,  in  whom  he  had  vested  such  power 
of  disposition  over  said  certificate  as  to  bind  cross- 
complainant  by  the  sale  of  said  certificate  by  said 
agents  of  this  defendant. ' ' 

The  answer  of  appellant  to  the  cross-bill  further 
alleged  the  employment  of  the  brokers  by  McCarthy 
to  purchase  100  shares  of  Atchison  stock  and  his  pay- 
ment to  them  of  the  full  price  of  all  such  shares,  but 
in  response  to  his  pressure  to  deliver  such  stock  the 
brokers  replied  that  although  such  stock  had  been  paid 
for  there  was  some  delay  before  the  shares  would 
reach  Chicago.  It  admits  that  on  ''September  11, 
1905,  the  brokers  delivered  said  certificate  to  this 
cross-defendant,  stating  that  he  might  hold  the  same 
until  brokers  should  deliver  his  100  shares  of  Atchi- 
son stock/* 

It  admits  that  he  has  had  possession  of  certificate 
No.  323  "ever  since  September  11,  1905,  when  he  ac- 
quired it.**  He  alleges  that  he  lawfully  filled  in  the 
blanks  on  the  prescribed  assignment  over  the  signa- 
ture of  Crawford  because  he  purchased  the  certificate 
from  the  brokers  for  a  valuable  consideration. 

It  is  then  averred  that  on  August  25,  1905,  appel- 
lant paid  such  brokers  $9,116.30,  to  be  used  by  them 
in  the  purchase  of  Atchison  stock.  They  failed  to  buy, 
and  thereupon  they  offered  in  place  of  the  stock  certi- 
ficate No.  323  for  ninety-five  per  cent,  of  its  face  value, 
which  McCarthy  accepted.  Thereupon  appellant  paid 
for  said  certificate  by  the  application  to  said  purchase 
price  of  $9,116.30,  which  the  brokers  had  received 
from  McCarthy  as  bailees,  and  the  balance  of  said 
agreed  purchase  price  amounting  to  $1,158.19,  the  said 
McCarthy  agreed  to  pay  to  the  brokers. 

On  final  hearing  the  original  bill  of  appellant  was 
dismissed  for  want  of  equity,  and  the  court  rendered 
a  decree  on  the  cross-bill  of  Crawford,  finding  that  he 
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was  the  lawful  owner  of  certificate  No.  323,  subject  to 
a  lien  of  $875  for  advances  by  the  brokers.  That  the 
assignment  to  appellant  on  the  back  of  the  certificate 
was  null  and  void  because  he  had  obtained  the  same 
from  Crawford's  brokers  without  paying  any  present 
consideration  therefor,  and  not  in  the  usual  course  of 
business. 

JuLE  F.  Bboweb  and  Samuel  B.  King,  for  appel- 
lant. 

Julius  A.  Johnson,  for  appellee;  Chables  H.  Al- 
DRicH,  of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  controversy  here  involved  is  over  the  owner- 
ship of  the  certificate  of  indebtedness. 

Appellant  insists  that  the  decree  of  the  Circuit 
Court  be  reversed  and  appellant  be  granted  the  relief 
prayed  in  his  original  bill,  upon  the  following  grounds, 
stated  in  his  brief : 

First.  The  question  of  the  merits  of  the  case  was 
presented  to  the  United  States  Circuit  Court  by  the 
seventh  ground  of  demurrer  to  the  ancilliary  bill  filed 
in  that  court,  which  demurrer  was  sustained  in  its 
entirety  and  a  decree  for  costs  was  rendered  therein 
against  appellee,  the  complainant  in  that  suit. 

Second.  The  instrument  in  question  was  qtuisi- 
negotiable  in  its  character,  and  Crawford  is  estopped 
from  disaffirming  the  act  of  the  brokers  whom  he  had 
constituted  his  general  agents  for  the  sale  thereof,  by 
the  fact  that  Crawford  bad  clothed  his  special  agents, 
the  brokers,  with  the  indicia  of  ownership  and  with 
the  unqualified  power  of  disposition  of  the  certificate; 
and  Crawford  is  further  estopped  by  the  fact  that  he 
had  recited,  over  his  signature,  that  he,  **for  value 
received,  have  bargained  and  sold  and  by  these  pre- 
sents do  bargain,  sell  and  assign  •  •  •  the  within 
certificate  of  indebtedness.*' 
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Third.  That  Crawford  had  made  a  valid  and  bind- 
ing sale  of  all  this  right  in  or  to  said  certificate  on 
October  11,  1905,  and  his  only  right  with  respect  to 
said  certificate  is  his  right  to  recover  of  the  brokers 
the  amount  of  money  he  had  agreed  to  accept  there- 
for. 

Fourth.  The  court  erred  in  excluding  the  evidence 
of  the  fact  that,  according  to  the  usual  course  of  busi- 
ness between  the  brokers  and  their  bank,  the  check 
tendered  by  the  brokers  in  payment  of  the  certificate 
would  have  been  paid  by  the  bank  upon  presentation. 

B^ifth.  Since  the  cancellation  of  a  past  indebtedness 
or  obligation  is  all  the  consideration  a  bona  fide  pur- 
chaser need  show,  the  theory  of  the  decree  is  wrong. 

Sixth.  Since  the  only  basis  for  the  finding  of  the 
decree  that  appellant  did  not  acquire  the  certificate  in 
the  usual  course  of  business,  is  the  fact  that  he  paid 
no  present  consideration  for  it,  that  theory  of  the 
decree  must  fail  for  the  reason  stated  in  the  fifth 
ground  above. 

We  do  not  think  the  proceedings  in  the  United 
States  Circuit  Court  shown  by  the  record  are  a  bar 
to  the  prosecution  of  this  suit.  The  special  demurrer 
filed  in  that  court  presented  the  ground  that  no  diver- 
sity of  citizenship  between  the  parties  was  averred 
in  that  bill,  and  other  jurisdictional  grounds,  and  that 
therefore  the  court  was  without  jurisdiction  as  a  fed- 
eral court  to  hear  and  determine  the  controversy  pre- 
sented in  the  bill.  The  conclusion  is  obvious  from 
the  record  that  the  demurrer  was  sustained  on  juris- 
dictional grounds,  and  not  on  the  ground  that  the  bill 
did  not  show  any  equity  in  favor  of  the  complamant 
against  the  defendant.  This  is  shown  conclusively  by 
the  opinion  of  the  United  States  Circuit  Court  of  Ap- 
peals  in  that  case,  appearing  in  the  record  before  us. 
A  decree  for  costs  would  logically  follow  when  the 
complainant  elected  to  stand  by  his  bill,  and  this 
should  not,  in  our  opinion,  be  held  to  be  a  bar  m  this 
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case  to  relief  on  the  merits  on  the  cross-bill  of  ap- 
pellee. 

In  form  and  substance  the  bill  of  appellant  seeks  to 
obtain  a  specific  performance  of  an  alleged  lawful  sale 
of  the  certificate  of  indebtedness  made  by  Whipple  & 
Co.  as  the  agents  of  appellee  who  was  the  registered 
owner  of  the  indebtedness  or  claim  evidenced  by  the 
certificate.  The  theory  of  relief  presented  is  based 
upon  the  ownership  of  Crawford,  his  employment  of 
Whipple  &  Co.  as  brokers  and  a  lawful  sale  made  by 
them  to  appellant.  And,  in  line  with  that  theory,  it  is 
here  contended  that  the  sale  by  the  brokers  was  not 
in  violation,  but  in  fulfillment  of  the  purpose  for 
which  the  certificate  was  placed  in  their  hands;  and 
that  the  wrong  of  the  brokers  consists,  not  in  having 
sold  the  certificate  to  appellant,  but  in  their  failure 
to  account  to  Crawford  for  the  purchase  price  thereof. 

Appellant  *s  pleadings  admit  that  Crawford  was  the 
registered  and  absolute  owner  of  the  certificate  at  the 
time  of  the  alleged  sale  thereof,  and  that  as  such 
owner  he  employed  the  brokers  to  negotiate  a  sale  for 
his  account.  And  appellant's  pleadings  set  up  that 
he  obtained  his  title  through  a  lawful  sale  by  Craw- 
ford's agents,  who  had  possession  of  the  certificate 
as  bailees  and  fiduciaries,  without  any  color  of  owner- 
ship or  right  of  property  therein. 

The  record  thus  presents  the  question  whether  the 
pleaded  and  proven  acts  of  the  brokers  in  respect  of 
the  certificate  were  within  the  scope  of  their  agency, 
and  were  legally  sufficient  to  transfer  ownership  of 
the  indebtedness  evidenced  by  the  certificate  from 
Crawford  to  McCarthy. 

We  deem  it  important  at  this  point  to  consider  what 
this  certificate  is, — ^what  is  its  legal  eflFect  and  pur- 
pose. 

In  appellant's  briefs,  and  in  oral  argument,  it  is 
contended  and  spoken  of  as  a  security  of  a  gwa^i-ne- 
gotiable  character,  and  that  McCarthy's  alleged  pur- 
chase of  it  should  be  considered  upon  the  same  basis 
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as  if  he  had  acquired  in  good  faith  before  maturity 
and  for  value  an  instrument,  the  title  to  which  could 
be  passed  by  mere  delivery. 

This  view  of  the  instrument  is  not  sound.  The  or- 
der of  court  appearing  in  the  record  under  and  in 
pursuance  of  which  the  certificate  was  issued  pro- 
vides that,  with  the  consent  of  all  parties,  the  re- 
ceivers of  the  Chicago  Union  Traction  Company  au- 
dit claims  of  creditors  who  may  present  them,  and 
if  found  to  be  a  just  and  valid  debt  of  said  company, 
they  shall  issue  for  such  claim  one  or  more  certifi- 
cates as  such  receivers,  declaring  that  the  claim  has 
been  audited  and  approved  by  the  receivers  as  a  valid 
debt  against  the  estate  of  said  company  for  the 
amount  stated  therein  and  interest;  and  that  the  law- 
ful holder  of  each  of  such  certificates  is  entitled  to 
share  in  all  payments  and  distribution  of  assets  of 
said  company,  and  shall  stand  on  a  parity  with  the 
complainant  in  said  suit.  The  court  *s  order  makes 
the  claim  represented  by  the  certificate  a  charge  on 
the  corporate  assets  subject  to  the  bonded  debt. 

When  a  certificate  is  issued  under  this  order  it 
represents  a  fully-matured  liability  and  entitles  the 
holder  thereof  to  a  standing  in  that  receivership  case. 
It  is  not  an  unconditional  promise  of  anyone  to  pay 
a  specified  sum  of  money.  No  suit  could  be  brought 
thereon  against  anyone  for  a  money  recovery.  It  is 
not  a  substantive  obligation,  but  is  mere  evidence  of 
an  indebtedness  proven  against  an  estate  under  an 
administrative  order  for  the  purpose  of  administer- 
ing the  estate,  and  entitles  the  holder  to  a  distribu- 
tive share  when  the  amount  thereof  has  been  deter- 
mined and  distribution  ordered. 

The  office  and  effect  of  such  a  certificate  is  stated 
in  Richmond  v.  Irons,  121  U.  S.  52,  as  follows:  **If 
he  proves  such  a  claim,  then  he  does  prove  himself 
to  be  a  creditor,  and  as  such  is  entitled  to  come  in 
imder  the  decree,  and  has  a  right  to  be  considered 
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as  a  party  complainant  from  the  beginning  by  rela- 
tion  to  the  time  of  filing  the  bill/' 

This,  we  think,  is  the  sole  office  or  effect  of  the 
certificate;  and  it  is  neither  negotiable  nor  quasi-ne- 
gotiable.  Tnmer  et  al.  v.  P.  &  S.  E.  E.  Co.,  95  HI. 
134. 

When  it  is  further  considered  that  the  order  of 
court  required  the  certificate  to  be  registered  by  the 
court  officials,  and  that  interest  was  to  be  paid  only 
to  the  registered  owner,  and  that  the  title  of  any  al- 
leged assignee  would  not  be  recognized  except  on  con- 
dition of  a  surrender  of  the  old  certificate  and  taking 
out  a  new  registration,  the  theory  that  title  thereto 
could  be  passed  by  mere  delivery  finds  little  support 
in  the  record. 

By  the  allegations  of  the  original  bill  it  appears 
that  Crawford  placed  the  certificate  in  the  hands  of 
the  brokers  for  sale,  and  at  the  same  time  signed  the 
assignment  and  power  of  attorney  on  the  back  of  the 
certificate  leaving  the  blank  for  the  name  of  the  trans- 
feree and  of  the  attorney  in  fact  and  the  date  not 
filled;  that  the  same  brokers  had  been  employed  by 
McCarthy  to  purchase  certain  stocks  for  him,  and  that 
on  August  24,  1905,  McCarthy  had  paid  to  them  nine 
thousand  one  hundred  dollars  to  be  applied  by  the 
brokers  to  the  purchase  of  such  stocks.  The  brokers 
had  failed  to  purchase  the  stocks  as  ordered,  but  of- 
fered to  McCarthy  the  certificate  in  question  in  place 
of  the  stocks,  and  that  McCarthy  accepted  the  certifi- 
cate and  filled  la  the  blanks  in  the  assignment  and 
power  of  attorney. 

Crawford's  answer  and  cross-bill  averred  that  the 
brokers  had  misappropriated  all  the  moneys  which 
they  had  received  from  McCarthy  to  buy  stock  for 
him  and  did  not  make  any  purchase  for  him,  and  be- 
ing pressed  by  McCarthy  to  deliver  the  stock,  they 
falsely  reported  to  him  that  the  shares  had  been  pur- 
chased but  there  was  some  delay  attending  the  trans- 
fer thereof;  and  that  on  or  about  September  8,  1905, 
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the  brokers  fraudulently  delivered  the  certificate  then 
in  their  custody  as  brokers  to  McCarthy  to  hold  in 
pledge  until  they  should  deliver  the  stock  which  he 
had  ordered  purchased.  These  averments  are  ad- 
mitted by  McCarthy  in  his  answer  to  the  cross-bill, 
and  the  facts  are  proved  by  the  testimony  of  Mc- 
Carthy and  Nugent,  the  brokers '  casMer.  Nugent  also 
testified  that  the  certificate  did  not  come  into  the  pos- 
session of  the  brokers  until  after  McCarthy  paid  the 
money  to  the  brokers  for  the  purchase  of  the  stock, 
and  it  had  all  been  used  and  paid  out  by  the  brokers, 
who  were  then  insolvent  and  in  a  failing  condition, 
for  their  own  use. 

McCarthy  states  in  his  testimony  that  at  the  time 
the  certificate  was  delivered  to  him  he  did  not  agree 
to  buy  it,  or  pay  any  money  for  it.  He  simply  signed 
a  receipt  for  it,  acknowledging  the  receipt  of  the  cer- 
tificate as  security  for  the  delivery  of  the  stock.  After 
holding  the  certificate  in  this  way  four  or  five  days, 
McCarthy  testifies,  he  asked  Whipple  if  it  was  for 
sale,  and  Whipple  replied  it  was  for  sale.  McCarthy 
questioned  Whipple  as  to  the  ownership,  and  a  price 
was  agreed  upon  for  the  certificate,  and  McCarthy 
purchased  it  from  Whipple  by  applying  his  credit  on 
Whipple  &  Co.'s  books  of  $9,116.30  on  the  purchase 
price  of  the  certificate,  and  a  memorandum  was  made 
to  that  effect,  dated  October  11,  1905.  The  price 
agreed  upon  for  the  certificate  was  ninety-five  cents 
on  the  dollar  for  the  face  value  of  the  certificate 
amounting  to  $10,274.49.  The  balance  of  the  purchase 
price,  $1,158.19,  was  never  paid. 

The  certificate  on  its  face  notified  appellant,  Mc- 
Carthy, that  the  indebtedness  which  it  evidenced  was 
due  to  Crawford,  and  pointed  him  to  the  order  of 
court  under  and  in  pursuance  of  which  it  was  issued ; 
and  that  the  certificate  itself  was  transferable  only  on 
the  books  of  the  company.  This  was  notice  that  at  the 
time  he  received  the  certificate  and  at  the  time  of  his 
alleged^  purchase  Crawford  was  its  owner,  and  that 
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Whipple  &  Co.  were  not  its  owners.  It  put  McCarthy 
on  inquiry  as  to  Whipple  &  Co.'s  authority  to  deal 
with  the  paper  in  their  hands.  It  pointed  out  the 
person  of  whom  such  inquiry  should  be  made.  The 
certificate,  and  the  well  known  fact  to  him  that  Whip- 
ple &  Co.  were  brokers  were  notice  to  appellant  of  the 
fiduciary  characrter  of  the  brokers,  and  that  the  certifi- 
cate was  trust  property  in  their  hands  and  that  they 
could  not  deal  with  it  for  their  own  personal  benefit. 
In  Meacham  on  Agency,  sec.  994,  the  learned  author 
thus  states  the  doctrine  on  this  subject : 

''Nor  does  it  make  any  difference  that  the  pledgee 
was  ignorant  of  the  extent  of  the  factor's  authority, 
or  supposed  him  to  be  the  real  owner  of  the  goods. 
As  in  the  case  of  other  agents,  the  person  dealing  with 
the  factor  must  ascertain  the  extent  of  his  authority, 
and  omits  to  do  so  at  his  peril. 

This  rule  operates  to  prevent  a  transfer  or  indorse- 
ment of  the  bill  of  lading  by  way  of  security  for  the 
factor's  debt,  as  well  as  the  actual  delivery  of  the 
goods  themselves  in  pledge.  Nor  can  the  power  arise 
from  usage." 

Chancellor  Kent  held  in  the  early  case  of  Rodrigues 
V.  Hefferman,  5  Johnson's  Ch.,  417-429:  *'It  is  an 
old  settled  and  understood  rule,  that  a  factor  cannot 
pledge,  even  though  the  creditor^  have  no  notice  of  his 
character  as  factor.  In  such  a  case  every  creditor 
trusts  and  deals  at  his  peril." 

This  doctrine  was  adopted  by  the  Supreme  Court 
in  Potter  v.  Dennison,  5  Gilm.  590-598,  in  the  follow- 
ing language:  *'And  yet  the  principal,  whenever  his 
factor  has  bartered  or  otherwise  disposed  of  the  goods 
in  a  manner  not  within  the  ordinary  and  accustomed 
modes  of  transacting  the  like  business,  may  follow  and 
reclaim  the  property;  and  in  such  a  case,  it  is  wholly 
immaterial  whether  the  person  dealing  wit^  the  factor, 
knew  him  to  be  such  or  not. ' '  Citing  Story 's  Agency, 
sees.  224,  225;  Dunlap's  Paley's  Agency,  219.  To 
the  same  effect  are  many  later  cases  in  this  state. 
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Berry  v.  Allen,  59  111.  App.  149 ;  Bertholf  v.  Quinlan, 
68  HI.  297 ;  Gray  v.  Agnew,  95  id.  319 ;  First  National 
Bank  v.  Schween,  127  id.  573;  Clemmer  v.  Drovers 
Nat.  Bank,  157  id.  206. 

In  the  Federal  Courts  the  absolute  disability  of 
brokers  to  pledge  or  otherwise  transfer  property  con- 
trary to  the  usage  of  trade,  and  for  their  own  benefit, 
is  declared  by  many  decisions.  In  Warner  v.  Martin, 
11  How.  209,  it  was  held  that  a  factor  has  no  power 
to  transfer  the  title  of  his  principal  to  goods  consigned 
to  him  for  sale,  in  payment  of  a  precedent  debt  due 
from  himself.  And  a  creditor  who  receives  the  goods 
under  such  an  arrangement,  as  well  as  his  vendee, 
though  acting  in  good  faith,  and  in  ignorance  of  the 
fact  that  the  goods  did  not  belong  to  the  factor,  ac- 
quires no  title  as  against  the  principal.  The  case  of 
Union  Stock  Yards  Bank  v.  Gillespie,  137  U.  S.  411, 
is  directly  in  point. 

The  evidence  is  undisputed  and  abundantly  war- 
rants the  inference  that  Whipple  &  Co.  undertook  to 
pledge  the  certificate  to  appellant  as  security  for  their 
debt  to  him;  and  they  afterwards  attempted  to  sell  it 
to  appellant  for  the  same  consideration  in  part. 
These  transactions  were  fraudulent  and  void  as  to 
Crawford  and  did  not  pass  Crawford's  title  to  appel- 
lant. 

In  our  opinion  the  fact  that  Crawford  signed  the 
transfer  and  power  of  attorney  on  the  back  of  the 
certificate  does  not  estop  him  to  deny  the  facts  re- 
cited therein.  Appellant  is  not  entitled  to  protection, 
upon  the  evidence  in  the  record,  against  the  fraud  of 
the  brokers,  upon  the  principle  that  where  one  of  two 
innocent  persons  must  suffer  for  the  fraud  of  a  third, 
he  who  made  it  possible  for  the  loss  to  occur  must 
bear  the  loss.  McCarthy  was  not  an  innocent  person 
in  the  transaction  under  consideration.  As  we  have 
seen,  he  was  put  upon  inquiry,  and  is  chargeable 
with  all  the  knowledge  which  such  inquiry  would  have 
brought  to  him.    He  had  no  right  to  infer  from  the 
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assignment  in  blank  that  Whipple  &  Co.  were  the 
owners  of  the  certificate,  or  had  the  right  to  pledge 
or  otherwise  dispose  of  it  for  their  own  use. 

Appellant  relies  with  apparent  confidence  upon 
Koch  V.  Willi,  63  111.  144,  and  Otis,  Admr.,  v.  Gardner 
et  al.,  105  111.  436.  We  think  these  cases  differ  so 
materially  in  their  controlling  facts,  and  the  relations 
of  the  parties  to  each  other,  from  the  case  at  bar, 
that  they  required  the  application  of  different  princi- 
ples from  those  which  should  be  applied  to  the  facts 
disclosed  in  this  record. 

We  think  the  decree  of  the  lower  court  is  right  and 
must  be  affirmed. 

Affirmed. 


John  F.  Devine,  Administrator^  Appellant,  t.  Mary  E. 

Healy,  Executrix,  Appellee. 

Gen.  No.  13,993. 

1.  Statutory  law — rule  of  construction.  Where  a  statute  pre- 
viously existing  In  another  state  or  in  England  has  been  adopted 
in  this  state,  the  construction  which  at  the  time  of  adoption  had 
been  placed  upon  such  statute  by  the  courts  of  such  other  state 
and  England,  will  be  given  great  weight  by  the  courts  of  this 
state  in  ascertaining  its  meaning. 

2.  Lord  Campbell's  Act — effect  of  adoption  of  IlUnois  statute. 
The  -statute  of  this  state  which  is  a  substantial  copy  of  Lord 
Campbell's  Act,  which  gives  a  right  of  action  to  the  personal  rep- 
resentative of  a  person  killed  by  the  wrongful  act  of  another, 
does  not  work  a  simple  devolution  of  the  cause  of  action  which 
the  deceased  would  have  had  to  and  upon  his  personal  representa- 
tive, but  it  is  an  entirely  new  cause  of  action,  created  by  the  stat- 
ute. This  statute,  likewise,  does  not  in  terms  or  by  necessary 
implication  make  any  change  in  the  common  law  rule  as  to  the 
liability  or  non-liability  of  the  executor  or  administrator  of  the 
wrong-doer. 

3.  Neoltgenge — when  action  for,  does  not  lie  against  personal 
representative  of  wrqng-doer.  No  action  lies  against  the  executor 
or  administrator  of  one  whose  wrongful  act  has  caused  the  death 
of  another.    Mclntyre  v.  Sholty,  121  111.  660,  dlatlogulBhed. 
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Action  in  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Superior  Ck>urt  of  Cook  county;  the  Hon.  Axel  Cht- 
TRAUS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  May  19,  1908. 

EuNNEiiLs,  BuBBY  &  JoHNBTONB,  f  or  appellant ;  Guy 
M.  Pbtbbs,  of  counsel. 

GoBHAM  &  Wales,  for  appellee ;  Whuam  H,  Dtjval, 
of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  plaintiff  below  from  a  judg- 
ment of  the  Superior  Court  sustaining  a  demurrer  to 
the  plaintiff's  amended  declaration  and  dismissing  the 
suit  at  the  costs  of  the  plaintiff. 

The  amended  declaration  avers  that  John  M.  Healy, 
defendant's  intestate,  was  on  April  20,  1906,  a  gen- 
eral contractor  engaged  in  laying  water  mains  in 
Lake  county,  Illinois,  in  a  public  street.  On  that  date 
Frank  Biggs,  plaintiff's  intestate,  was  in  the  employ 
of  said  Healy  as  a  calker,  and  was  working  at  the 
bottom  of  a  ditch  which  had  been  dug  by  Healy 's  men, 
engaged  in  calking  a  water  main,  and  a  large  part  of 
the  wall  of  the  ditch  caved  in  and  fell  upon  Eiggs, 
killing  him  instantly;  that  Frank  Eiggs  left  him  sur- 
viving his  father,  his  mother,  and  brothers  and  sisters, 
naming  them,  and  that  all  of  them  are  still  living  and 
were  dependent  upon  said  Frank  Eiggs,  in  whole  or 
in  part,  for  their  support,  and  have  been  deprived  of 
his  support  because  of  his  death. 

The  amended  declaration  was  filed  July  18,  1907, 
and  alleges  that  July  16,  1906,  Healy  died,  and  Mary 
E.  Healy,  the  defendant,  was  appointed  executrix  of 
his  will ;  and  that  in  April,  1907,  letters  of  administra- 
tion on  the  estate  of  Frank  Eiggs,  deceased,  were 
taken  out  by  the  plaintiff  as  public  administrator. 

A  general  demurrer  was  filed  to  the  amended  decla- 
ration.   The  defendant  insisted  that  the  cause  of  ac- 
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tion  was  not  one  that  survived  against  the  representa- 
tive of  the  defendant.  The  demurrer  was  sustained. 
The  plaintiff  elected  to  stand  by  his  declaration,  and 
the  case  was  dismissed. 

The  question  presented  is :  Can  this  action  be  main- 
tained against  the  personal  representative  of  the  tort- 
feasor ? 

At  common  law,  there  was  no  action  in  favor  of  the 
representative  of  one  whose  death  was  caused  by  the 
wrongful  act  of  another.  For  an  injury  to  another 
negligently  inflicted  the  wrongdoer  had  to  respond. 
If  his  negligence  caused  the  death  of  the  injured 
party,  the  wrongdoer  went  free.  This  was  felt  to  be 
an  injustice,  and  accordingly  Parliament  passed  what 
is  known  as  Lord  Campbell's  Act  (9th  and  10  Vict. 
C.  93),  giving  a  right  of  action  for  death  of  a  person 
caused  by  wrongful  act,  neglect  or  default,  for  the 
benefit  of  certain  designated  surviving  relatives.  New 
York  passed  a  similar  statute  in  1847,  and  Illinois  fol- 
lowed by  adopting  the  Act  of  February  12, 1853,  which 
was  a  copy  of  the  New  York  statute,  and  under  which 
this  action  is  brought. 

Section  1  of  the  Act  of  1853  is  said  to  be  a  verbatim 
copy  of  the  corresponding  section  of  Lord  Campbell's 
Act,  and  is  as  follows  (Revised  Statutes,  ch.  70,  sec. 

1): 

''Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect 
or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then  in  every 
such  case,  the  person  who,  or  company  or  corporation 
which,  would  have  been  liable  if  death  had  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances 
as  amount  in  law  to  a  felony.'' 

Since  this  statute  is  a  copy  of  the  New  York  statute 
which  in  turn  is  taken  from  Lord  Campbell's  Act,  the 
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construction  placed  upon  it  by  the  English  and  New 
York  courts  should  have  great  weight  in  determining 
the  construction  to  be  placed  upon  it.  From  these  au- 
thorities we  think  it  is  clear  that  the  present  action 
is  not  brought  to'  enforce  the  right  which  the  common 
law  gave  to  the  deceased.  The  statute  does  not  work 
a  simple  devolution  of  a  cause  of  action  which  the 
deceased  would  have  had  to  and  upon  his  personal 
representative,  but  it  is  an  entirely  new  cause  of  ac- 
tion, created  by  the  statute,  which  is  here  sought  to  be 
enforced.  The  statute  does  not  profess  to  revive  the 
cause  of  action  which  deceased  would  have  had,  if 
death  had  not  ensued,  in  favor  of  the  executor  or  ad- 
ministrator. That  was  extinguished  by  his  death. 
But,  as  said  in  Holton  v.  Daly,  Admr.,  106  HI.  131, 137, 
after  quoting  the  second  section  of  the  Act :  *  *  In  con- 
struing this  section  this  court  said  in  City  of  Chi- 
cago V.  Major,  18  111.  349,  356:  *The  legislature  in- 
tended that  the  money  recovered  should  not  be  treated 
as  a  part  of  the  estate  of  the  deceased.  They  de- 
signed to  exclude  the  creditors  from  the  benefit  of  it, 
and  to  prevent  its  passing  by  virtue  of  any  provisions 
of  the  will  of  the  deceased.  The  personal  representa- 
tives bring  the  action,  not  in  the  right  of  the  estate, 
but  as  trustees  for  those  who  have  more  or  less  direct 
pecuniary  interest  in  the  continuance  of  the  life  of 
the  deceased,  and  who  have  some  claim  at  least  upon 
his  or  her  natural  love  and  affection. '  *  * 

This  construction  of  the  statute  is  sustained  by 
Legott  V.  The  Great  Northern  By.  Co.,  1  Q.  B.  Div. 
599 ;  Whitf ord  v.  Panama  By.  Co.,  23  N.  Y.  Rep.  470, 
and  cases  cited  in  Holton  v.  Daly,  supra. 

While,  as  we  have  seen,  the  cause  of  action  created 
by  the  statute  is  not  in  right  of  the  estate  of  the  de- 
ceased, but  is  **for  the  exclusive  benefit  of  the  widow 
and  next  of  kin  of  such  deceased  person,"  and  the 
measure  of  recovery  is  not  the  same,  still,  the  cause 
of  action  is  the  ** wrongful  act,  neglect  or  default,'* 
resulting  in  death,  and  the  action  is  for  a  tort.    The 
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demurrer  raises  the  question — Can  this  action  be 
maintained  against  the  personal  representative  of  the 
wrongdoer  t 

Blackstone  says:  **And  in  actions  merely  personal, 
arismg  ex  delicto,  for  wrongs  actually  done  or  com- 
mitted by  the  defendant,  as  trespass,  battery  and 
slander,  the  rule  is,  that  actio  personalis  moritur  cum 
persona;  and  it  never  shall  be  revived,  either  by  or 
against  the  executors  or  other  representatives, — ^for 
neither  the  executors  of  the  plaintiff  have  received, 
nor  those  of  the  defendant  have  committed,  in  their 
own  personal  capacity,  any  manner  of  wrong  and  in- 
jury.''   Vol.  2,  Cooley's  Blackstone,  362. 

At  common  law,  neither  the  executor  nor  heir  was 
to  answer  for  the  personal  tort  of  the  decedent. 
Tooley  v.  Windham,  Cro.  Eliz.,  206;  Baily  v.  Birttes, 
T.  Kaym.  71.  *'No  action,''  said  Lord  Mansfield, 
*' where  in  form  the  declaration  must  be  qtuire  vi  et 
armis  et  contra  pacen,  or  where  the  plea  must  be  that 
the  testator  was  not  guilty,  could  be  against  the  exec- 
utor; upon  the  face  of  the  record,  the  cause  of  action 
arises  ex  delicto;  and  all  private  criminal  injuries  or 
wrongs,  as  well  as  all  public  crimes,  are  buried  with 
the  offender."  Cowp.  375.  "Executors  and  adminis- 
trators," said  Lord  EUenborough,  **are  the  repre- 
sentatives of  the  temporal  property,  that  is  the  debts 
and  goods  of  the  deceased,  but  not  of  their  wrongs, 
except  where  those  wrongs  operate  to  the  temporal 
injury  of  their  personal  estate."  Chamberlain's 
Admr.  v.  Williamson,  2  M.  &  S.,  415;  Vol.  3;  Robin- 
son's Practice,  288;  Mellen  v.  Baldwin,  4  Mass.,  480; 
Cravath  v.  Plympton,  Admr.,  13  Mass.  453. 

The  act  approved  February  12,  1853,  changed  this 
rule,  as  we  have  already  indicated,  as  to  the  right  of 
action,  and  by  whom  and  for  whose  benefit  the  re- 
covery may  be  had.  That  act,  however,  does  not,  in 
terms  or  by  necessary  implication,  make  any  change 
in  the  common  law  rule  above  stated,  as  to  the  liability 
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or  non-liability  of  the  executor  or  administrator  of  the 
wrongdoer. 

It  is  contended  by  counsel  for  appellant  that  this 
act  of  1853  should  be  construed  in  connection  with 
section  122,  chapter  3  of  the  Kevised  Statutes,  which 
is  as  follows: 

**In  addition  to  the  actions  which  survive  by  the 
common  law,  the  following  shall  also  survive:  Ac- 
tions of  replevin,  actions  to  recover  damages  for  an 
injury  to  the  person  (except  slander  and  libel),  ac- 
tions to  recover  damages  for  injury  to  real  or  per- 
sonal property,  or  for  the  detention  or  conversion  of 
personal  property,  and  actions  against  oflScers  for 
misfeasance  or  non-feasance  of  themselves  or  their 
deputies,  and  all  actions  for  fraud  or  deceit. '  * 

And  it  is  argued  that  this  action  is  one  for  the  re- 
covery of  damages  for  injuries  to  the  person  resulting 
in  death,  and  that  the  cause  of  action  is  the  wrongful 
act;  and  since  the  estate  of  one  who  injures  another 
wrongfully  must  respond  in  damages,  there  is  no  rea- 
son in  the  nature  of  things,  why  the  estate  of  the 
wrongdoer  should  escape  if  the  wrong  is  greater,  and 
the  injury  results  in  death. 

We  thmk,  however,  the  survival  statute  above 
quoted  providing  for  the  survival  of  ''actions  to  re- 
cover damages  for  an  injury  to  the  person"  refers  to 
common  law  actions  for  that  purpose,  and  not  to  the 
action  authorized  by  the  statute  of  1853,  which  gives 
an  action,  unknown  to  the  common  law,  not  to  recover 
damages  for  injury  to  the  person,  but  to  recover  for 
the  pecuniary  loss  to  the  widow  and  next  of  kin  oc- 
casioned by  the  death  of  the  person  caused  by  the 
wrongful  act. 

In  Holton  v.  Daly,  Admr.,  supra,  the  court,  after 
discussing  the  acts  under  consideration,  said:  ''We 
feel,  therefore,  constrained  to  hold  the  act  of  1872  was 
not  intended  to  apply  to  cases  embraced  by  the  act  of 
February  12,  1853.'' 

In  Davis  v.  Nichols,  54  Ark.  358,  Curtner,  the  wrong- 
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doer,  died  while  an  action  was  pending  against  him 
under  a  statute  modeled  after  Lord  Campbell's  Act. 
An  attempt  was  made  to  revive  the  action  against  his 
administrator,  and  the  question  was,  could  the  cause 
be  revived  against  his  administrator!  In  the  course 
of  a  well-considered  opinion  the  court,  at  page  361, 
says: 

'^But  the  cause  of  action  which  survives  to  the  ad- 
ministrator upon  the  death  of  one  who  has  received 
physical  injury  does  not  inure  to  the  benefit  of  the 
widow  and  next  of  kin.  The  action  which  is  prosecuted 
for  their  benefit  is  not  founded  on  survivorship,  but 
is  a  new  cause  of  action  which  death  itself  originates. 
It  begins  where  the  action  which  survives  ends. 
*  *  *  It  follows  that  the  action  prosecuted  for  the 
benefit  of  the  widow  abated  upon  the  death  of  Curt- 
ner,  the  wrongdoer."  Norton  v.  Wiswall,  14  How- 
ard's Prac.  42,  and  Hegench  v.  Keddie,  99  N.  Y.  Rep. 
268,  are  interesting  cases,  deciding  the  same  question 
under  similar  statutes. 

Mr.  Justice  Caton,  in  City  of  Chicago  v.  Major, 
supra,  in  discussing  the  act  of  1853,  said:  **This  is  a 
new  cause  of  action  given  by  this  statute  and  un- 
known to  the  common  law  and  should  not  be  extended 
beyond  the  fair  import  of  the  language  used.*' 

If  this  statute  gives  a  new  cause  of  action  for  the 
recovery  of  the  loss  to  the  widow  and  next  of  kin, 
it  alone  controls  the  recovery  thereunder  and  the  terms 
of  the  statute  itself  must  decide  and  determine  the 
scope  of  the  rights  granted  by  it.  The  statute  is 
silent  as  to  any  right  to  hold  the  executor  or  adminis- 
trator of  the  wrongdoer  liable  for  the  cause  of  action 
given  by  it.  The  statute  does  not  extend  that  right 
of  action  beyond  the  wrongdoer  himself.  It  does  not, 
expressly  or  impliedly,  impair  the  familiar  common 
law  rule  that  the  wrongdoer  and  the  wrong  are  buried 
together.  Courts  ought  not  to  extend  the  terms  of 
the  act  beyond  their  natural  and  plain  import,  where 
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the  legislature  has  failed  to  give  any  intimation  of 
such  an  intent  in  the  act  itself. 

It  is  contended,  however,  on  behalf  of  appellant  that 
the  question  of  maintaining  an  action  of  this  character 
against  the  administrator  of  the  tort-feasor  has  been 
settled  in  this  state  in  Mclntyre  v.  Sholty,  121  111. 
6C0. 

It  cannot  be  doubted  that  the  question  was  squarely 
involved  in  that  case.  But  the  only  question  argued 
in  that  case,  and  the  only  question  decided  by  the 
court,  was  the  liability  of  an  insane  person  in  a  civil 
action  for  torts  he  may  have  committed.  We  do  not 
think  the  Supreme  Court  is  bound  by  such  a  decision 
as  to  a  grave  question  of  the  construction  of  a  stat- 
ute, when  the  question,  though  necessarily  involved  in 
the  case,  was  not  suggested  or  argued.  For  that  rea- 
son we  do  not  follow  the  decision. 

We  think  the  ruling  of  the  court  on  the  demurrer 
to  the  declaration  was  correct,  and  the  judgment  is 
affirmed* 

Affirmed, 


Antonlna  Klolbassa,  Appellant,  y.  The  Pollsli  Roman 
Catholic  Union  of  America,  a  corporation^  et  aL^  Ap- 
pellees. 

Oen.  No.  14,012. 

1.  FBATEBif AL  BEiiEFiT  SOCIETIES — what  interest  in  certificate  en- 
forceahle  in  equity.  A  benefit  certificate  issued  to  one  who  may 
be  lawfully  named  as  beneficiary  will  be  enforced  in  equity  in 
favor  of  such  beneficiary  notwithstanding  an  attempted  change 
by  the  members,  if  it  appears  that  such  beneficiary  has  made  a 
loan  to  such  member  upon  the  faith  of  such  certificate. 

2.  Fbatebnal  benefit  societies — when  change  of  beneficiary  ef- 
fected. Held,  under  the  evidence  in  this  case,  that  a  change  of 
beneficiaries  had  been  duly  effected,  notwithstanding  the  old  certifi- 
cate was  not  surrendered  as  provided  by  the  by-laws,  it  appearing 
that  such  old  certificate  had  been  lost  or  misplaced  and  a  written 
request  f6r  a  new  certificate  made. 
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8.  BviDENCs — what  testimony  of  wife  incompetent.  A  wife  is 
not  permitted  to  testify  to  conversations  between  herself  and  her 
husband  where  the  interests  of  a  third  party  are  involved. 

Bill  of  interpleader.  Apx)eal  from  the  Superior  Court  of  Cook 
county;   the  Hon.  Wiixabd  M.  McBwen,  Judge,  presiding.    Heard  I 

in  the  Branch  Appellate  Court  at  the  October  term,  1907.    Afflrmed.  ' 

Opinion  filed  May  19,  1908. 

Statement  by  the  Court.    March  7,  1906,  The  Pol- 
ish Boman  Catholic  Union  of  America,  a  fraternal  in- 
surance society,  filed  its  bill  of  interpleader  in  the  ^ 
Superior  Court,  making  Antonina  Kiolbassa,  appel-  I 
lant,  and  Kosciol  Sw.  Stanislawa  Kostki,  parties  de- 
fendant, and  praying  that  they  be  required  to  inter-  , 
plead  as  to  their  conflicting  claims  for  the  amount  due                    I 
from  complainant  under  certain  certificates  of  mem-  I 
bership  issued  during  his  life  time  to  one  Peter  Kiol- 
bassa, a  deceased  member. 

Both  of  the  defendants  filed  answers  to  the  bill,  and  , 

complainant  filed  its  replications  to  such  answers. 

The  usual  order  for  the  defendants  to  interplead 
was  entered.  Complainant  deposited  with  the  clerk 
of  the  court  the  amount,  $750,  claimed  under  the  cer- 
tificates, and  was  dismissed  out  of  court  with  its  costs. 

Appellant  amended  her  answer  by  alleging  a  loan 
of  $1,000  made  by  her  to  said  Peter  Kiolbassa  and 
the  delivery  by  him  to  her  of  a  certificate  issued  by 
the  complainant,  dated  March  23,  1904,  numbered  181, 
for  $750,  payable  to  her  upon  the  death  of  said  Peter 
Kiolbassa,  as  part  security  for  the  loan ;  and  that  if  a 
certificate  was  issued  by  complainant  under  date  of 
June  15,  1905,  designating  defendant,  Kosciol  Sw. 
Stanislawa  Kostki,  a  beneficiary  she  had  no  knowl- 
edge thereof,  except  from  the  bill,  and  that  such  certifi- 
cate, if  any,  was  not  issued  in  accordance  with  the 
statute,  and  laws  of  said  society,  and  was  void  and  of 
no  effect. 

On  the  hearing  before  the  learned  chancellor  a  de- 
cree was  entered  sustaining  the  validity  of  the  June 
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15,  1905,  certificate,  and  ordering  the  payment  by  the 
clerk  to  said  Kosciol  Sw.  Stanislawa  Kostki  of  the 
sum  of  $450,  and  to  the  appellant  the  sum  of  $300, 
less  complainant's  costs,  taxed  at  $63.50.  This  appeal 
is  prosecuted  from  the  decree. 

Joseph  A.  Casey,  for  appellant. 

N.  L.  PioTBOWSKi,  for  appellee;  John  F.  Mahon, 
of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  beneficiary  certificates  shown  in  the  record  con- 
tain the  usual  provisions  in  such  certificates  to  the 
effect  that  the  member  must  comply  in  the  future  with 
the  constitution,  laws,  rules  and  regulations  governing 
said  Union  and  its  funds,  at  the  time  the  certificate 
was  issued,  and  that  might  thereafter  be  enacted  by 
the  Union,  and  that  such  rules,  regulations  and  laws 
are  made  a  part  of  the  certificate;  and  particularly, 
that  any  benefit  to  be  paid  thereunder  or  any  bene- 
ficiary named  therein  might  be  revoked,  altered  or 
changed,  and  substitution  had  at  the  request  in  writ- 
ing of  the  acceptor  of  the  certificate.  Such  request 
was  to  be  made  in  accordance  with  the  laws  of  the 
Union  then  in  effect  and  governing  the  manner  and 
form  thereof,  and  such  change  must  be  approved  by 
the  proper  oflScers  of  the  Union  before  becoming  ef-  • 
fective. 

Chapter  3,  section  199,  of  the  constitution  and  by- 
laws of  the  Union  provides : 

*'Any  member  holding  a  beneficiary  certificate  de- 
siring at  any  time  to  make  a  new  direction  as  to  its 
payment  may  do  so  by  authorizing  such  change  in 
writing  on  the  back  of  the  certificate  in  the  form  pre- 
scribed, attested  by  the  secretary,  with  the  seal  of  the 
society  attached,  and  by  the  payment  to  the  general 
secretary  of  the  sum  of  50  cents.  But  no  change  of 
direction  shall  be  valid  or  have  any  binding  force 
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or  effect  until  such  change  shall  have  been  reported 
to  the  general  secretary,  the  old  certificate,  if  pos- 
sible, filed  with  him,  the  change  approved  by  the  Exe- 
cutive Council  and  the  new  beneficiary  certificate  is- 
sued and  said  new  certificate  shall  be  numbered  the 
same  as  the  old  certificate  and  be  endorsed  as  having 
been  issued  upon  the  surrender  of  the  old  certificate, 
and  all  other  formalities  provided  for  upon  the  is- 
suance of  an  origmal  certificate  shall  be  complied  with 
upon  the  issuance  of  a  changed,  altered  or  new  certifi- 
cate, provided  should  it  be  impracticable  for  the  re- 
cording secretary  to  witness  the  change  desired  by  the 
member,  attestation  may  be  made  by  a  notary  public 
or  an  officer  of  the  court  of  record,  seal  to  be  attached 
in  attestation.'* 

Section  200  of  the  constitution  and  laws  of  the 
Union  is  as  follows:  ** Parol  evidence  of  a  member's 
intention  or  desire  to  change  his  beneficiary  must  be 
disregarded/' 

Section  201  provides: 

^^In  case  a  benefit  certificate  is  lost  or  beyond  a 
member's  control  the  member  may  in  writing  sur- 
render all  claim  thereto  and  .direct  that  a  new  certifi- 
cate be  issu^ed  to  him  payable  to  the  same  or  a  new 
beneficiary  or  beneficiaries  in  accordance  with  the 
laws  of  the  Union  upon  making  affidavit  of  the  facts 
in  the  case  and  upon  the  approval  of  the  same  by  the 
society,  and  such  facts  being  satisfactory  to  the  Exe- 
cutive Council  and  paying  a  fee  of  50  cents." 

The  record  shows  that  on  or  about  June  15,  1905, 
Peter  Kiolbassa  signed  the  following  document  of  that 
date,  addressed  to  the  general  secretary  of  the  Union : 

**Deab  Sib: 

I,  the  undersigned,  ask  to  have  the  certificate 
wherein  my  wife,  Antonina  Kiolbassa,  is  the  beneficiary 
for  the  sum  of  Seven  Hundred  and  Fifty  ($750.00) 
Dollars,  issued  to  me  by  said  Union  cancelled  and 
made  null  and  void,  and  direct  that  a  new  one  be  is- 
sued to  me  for  the  same  amount,  as  follows :  To  An- 
tonina Kiolbassa,  my  wife,  the  sum  of  Three  Hundred 
($300.00)  Dollars,. and  to  the  Church  of  Sw.  Stanis- 
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lawa  Kostkiy  Chicago,  Illinois,  the  sum  of  Four  Hun- 
dred Fifty  ($450.00)  Dollars,  hereby  revoking  and 
cancelling  all  other  certificates  issued  to  me  prior  to 
above  date  by  the  Polish  Eoman  Catholic  Union  of 
America. 
Signed  in  presence 

Pbtbb  Kiolbassa.'' 

On  that  date  the  Union  issued  a  new  certificate  to 
Peter  Kiolbassa  wherein  appellant,  his  wife,  was 
made. a  beneficiary  for  $300,  and  appellee  Kosciol  Sw. 
Stanislawa  Kostki,  Chicago,  HI.,  was  made  a  benefi- 
ciary for  $450. 

It  is  conceded  that  the  complainant  Union  was 
formed  to  include  in  its  membership  only  the  mem- 
bership of  the  Roman  Catholic  Church.  Under  the 
amendment  of  the  statutes  relating  to  Fraternal  In- 
surance Associations  made  in  1901,  benefits  might  be 
made  payable  to  religious  or  charitable  institutions. 
No  question,  therefore,  of  want  of  authority  under  the 
statute,  and  by-laws  of  the  Union,  to  make  appellee 
a  beneficiary  in  the  certificate  is  raised  by  the  record 
or  presented  for  consideration. 

The  claim  of  appellant  to  the  entire  fund  of  $750 
named  in  the  certificate  No.  181  issued  March  23, 1904, 
is  based  upon  an  alleged  loan  of  $1,000  which  she 
testifies  she  made  to  her  husband  about  the  date  of 
the  certificate,  upon  his  promise  to  have  his  life  in- 
sured for  $1,000  for  her  benefit.  She  testifies  that  she 
gave  liiTTi  the  money  which  he  used  for  his  own  sepa- 
rate use,  and  that  he  thereafter  handed  her  the  certifi- 
cate of  March  23,  1904,  for  $750  in  which  she  was  the 
sole  beneficiary;  that  she  accepted  the  certificate  as 
security  for  the  repayment  of  the  money  loaned  to 
hiTTij  and  that  it  has  remained  in  her  possession  from 
its  delivery  to  her.  No  part  of  the  sum  loaned  by 
her  to  her  husband  has  ever  been  repaid  to  her. 

Appellant  also  testifies  that  about  two  weeks  before 
her  husband  ^s  death,  she  went  to  his  bedside  in  com- 
pany with  Theresa  Gorski,  a  young  lady  who  lived  in 
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the  same  bnilding,  and  that  her  husband  drew  from 
under  the  pillow  of  his  bed  an  unexecuted  policy  and 
a  written  request  for  a  change  of  beneficiary,  and  told 
her  that  the  Rev.  Andrew  Spetz  and  Frank  Kwasigiock 
had  left  the  papers  for  him  to  sign  and  that  he  had 
refused.  He  also  said  to  her  that  the  money  which 
would  come  in  the  event  of  his  death,  as  the  proceeds 
of  the  certificate  of  March  23,  1904,  belonged  to  her, 
and  was  little  enough;  that  he  owed  her  a  great  deal 
more,  and  asked  her  where  the  certificate  was,  and 
upon  being  informed,  he  told  her  to  take  the  unexe- 
cuted papers  and  carefully  preserve  them  with  her 
certificate. 

Theresa  Gorski  substantially  corroborates  in  her 
testimony  appellant's  account  of  the  bedside  conversa- 
tion between  appellant  and  her  husband. 

Appellant  contends  upon  this  testimony  that  Kiol- 
bassa  pledged  and  transferred  equitable  rights  in  the 
certificate  as  security  for  the  loan  made  by  her  to 
appellant,  which  will  be  enforced  in  equity;  and  that 
appellee,  designated  as  a  beneficiary  in  the  new  certifi- 
cate, a  mere  volunteer,  having  parted  with  no  con- 
sideration, will  not  be  protected  in  equity,  as  against 
appellant,  the  beneficiary  in  the  original  certificate 
who  has  a  vested  equitable  interest  therein. 

It  cannot  be  questioned  successfully  that  if  appel- 
lant's contention  as  to  the  facts  is  established  by  the 
evidence  her  equitable  rights  may  be  enforced  in 
equity.  Ptacek  v.  Pisa,  231  111.  522.  If  the  evidence 
shows  that  appellant  made  the  loan  to  her  husband, 
as  testified  to  by  her,  and  the  original  certificate  was 
taken  payable  to  her  as  security  therefor,  and  the  loan 
was  never  paid,  appellant  has  equitable  rights  in  the 
certificate  and  the  proceeds  thereof  which  a  court  of 
equity  ought  to  enforce. 

It  appears  from  the  evidence  in  the  record  that  the 
only  testimony  tending  to  show  a  loan  from  appellant 
to  her  husband,  and  that  he  procured  the  certificate 
in  question  to  be  issued  to  him  payable  to  her,  as  se- 


Chicago— FiBST  District— A.  D.  1908,    303 


Kiolbassa  y.  Polish  Roman  Catholic  Union. 


curity  for  the  loan,  in  pursuance  of  an  agreement  with 
appellant  to  that  effect,  is  the  testimony  of  appellant 
as  to  certain  conversations  between  herself  and  her 
husband.  No  evidence  in  writing  of  the  agreement 
is  shown  in  the  record.  Objection  was  made  by  appel- 
lee to  the  testimony  of  appellant  to  the  conversations, 
and  appellee  now  insists  that  her  evidence  as  to  such 
conversations  was  not  competent  under  the  proviso  in 
section  5,  chapter  51,  of  the  Kevised  Statutes. 

In  our  opinion,  appellant  was  not  a  competent  wit- 
ness to  testify  to  the  conversations  detailed  in  her 
testimony,  and  her  testimony  on  that  subject  must  be 
disregarded. 

The  theory  and  the  facts  set  up  in  appellant's  an- 
swer and  testified  to  by  her  are  contradicted  and 
proven  to  be  untrue  by  the  facts  and  circumstances 
shown  by  the  evidence  offered  in  behalf  of  appellee.  It 
appears  that  the  deceased,  Kiolbassa,  was  a  member  of 
the  complainant  society  from  its  organization,  and  that 
he  was  at  one  time  prior  to  the  taking  out  oif  the  cer- 
tificate dated  March  23,  1904,  payable  to  fippellant, 
the  general  president  of  complainant ;  that  he  had  held 
from  the  organization  of  the  society  a  certificate  for 
the  same  sum  of  money  payable  to  Paulina  Kiolbassa, 
his  first  wife,  and  after  her  death  and  his  marriage 
to  appellant,  he  caused  his  certificate  to  be  changed 
and  made  to  appellant.  The  Rev.  Father  Spetz  and 
Frank  Kwasigiock  both  flatly  deny  that  they  left  the 
papers — an  unexecuted  certificate  and  a  request  for  a 
change  of  beneficiary — ^with  Kiolbassa.  And  Theo- 
dore Ostrowski,  treasurer  of  the  complainant,  gives  in 
detail  a  conversation  with  Kiolbassa  in  which  the  lat- 
ter expressed  his  wish  to  have  a  change  made  in  his 
certificate;  and  that  the  papers  were  prepared  by  the 
witness  and  were  left  with  Kiolbassa  by  the  witness. 
He  further  testified  that  new  papers  were  prepared, 
and  he  left  them  with  Kiolbassa 's  physician  in  the 
hospital  to  which  he  had  been  removed. 

It  appears  from  the  evidence  that  Kiolbassa  in  a 
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conversation  with  the  president  of  the  complainant 
Union  expressed  his  intention  to  change  his  certifi- 
cate so  that  it  should  be  made  payable  $300  to  his  wife, 
and  $450  to  St.  Stanislaus  Church,  and  thereupon  the 
president  of  the  Union  instructed  the  secretary  to  pre- 
pare the  papers  accordingly. 

In  our  opinion  the  evidence  shows  that  the  change 
in  the  certificate  was  made  at  Eaolbassa's  request,  and 
disproves  any  theory  of  fraud  upon  appellant,  or  un- 
due influence  upon  the  deceased,  to  change  the  designa- 
tion of  the  beneficiary  in  his  certificate  in  favor  of  the 
appellee. 

We  think  the  conclusion  is  warranted  from  the  evi- 
dence that  no  vested  rights  in  the  certificate  dated 
March  23,  1904,  or  the  proceeds  thereof,  existed  in 
favor  of  appellant  when  Kiolbassa  caused  a  new  cer- 
tificate to  be  issued  changing  the  beneficiaries  as 
therein  stated. 

As  to  the  apparent  irregularity  in  issuing  the  new 
certificate  without  requiring  a  surrender  of  the  exist- 
ing certificate  as  provided  in  the  by-laws  of  the 
Union,  the  evidence  shows  that  the  deceased  made 
search  for  the  certificate  in  his  desk  where  he  sup- 
posed it  was,  and  that  he  failed  to  find  it.  Supposing 
it  to  be  misplaced  or  lost,  he  then  signed  the  written 
request  for  a  new  certificate  shown  in  the  record. 
Niblack  on  Benefit  Societies  and  Accident  Ins.  (2nd 
ed.),  sec.  222;  Martin  v.  Stubbings,  126  HI.  387. 

The  evidence,  we  think,  supports  the  decree,  and 
the  decree  is  affirmed. 

Affirmed. 


Chicago — Fibst  District — A.  D.  1908.    306 

Beth  Moshav  Z'Keinlm  ▼.  Grand  L.  I.  W.  S.  O. 


Beth  Moshay  Z'Keinlm  of  Chicago,  Appellant,  t.  Grand 
Lodge  Independent  Western  Star  Order  et  al.^  Ap- 
pellees. 

Gen.  No.  14,017. 

1.  Fbatebnal  BEia:Frr  societies— ^/Tecf  of  assignment  of  certifi- 
cate, A  fraternal  benefit  certificate  is  not  assignable  at  law,  but 
all  beneficial  interests  therein  may  be  enforced  in  equity,  except 
insofar  as  the  statute  operates  to  prevent  assignment. 

2.  FsATEBNAL  BENEFIT  SOCIETIES — tohen  assignment  of  certificate 
win  not  he  enforced  in  equity.  The  assignment  of  a  benefit  certifi- 
cate to  one  not  a  lawful  beneficiary  under  the  statute,  will  not 
be  enforced  in  equity  where  the  question  of  the  unlawfulness  of 
the  beneficiary  is  set  up  by  the  society,  and  this  notwithstanding 
the  acceptance  of  dues  and  assessments  from  such  unlawful  bene- 
ficiary. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1907.  Af- 
firmed.   Opinion  filed  May  19,  1908. 

Statement  by  the  Conrt.  Appellant,  Beth  Moshav 
Z'Keinim  of  Chicago,  a  charitable  corporation  sup- 
porting and  conducting  a  Jewish  Home  for  the  Aged, 
filed  its  original  bill  in  the  Circuit  Court  for  the  pur- 
pose of  restraining  appellee,  Grand  Lodge,  Independ- 
ent Western  Star.  Order,  from  paying  to  appellee, 
Bertha  Greenbaum,  the  sum  of  $500  due  under  a  bene- 
fit certificate  of  her  husband  Wolf  Greenbaum,  is- 
sued by  the  Western  Star  Order,  a  fraternal  benefi- 
ciary society,  organized  under  the  laws  of  this  State. 

The  bill  sets  forth  that  the  complainant  is  carrying 
on  and  supporting  an  Orthodox  Jewish  Home  for  the 
Aged  in  Chicago,  and  that  it  is  supported  entirely  by 
voluntary  contributions^  that  no  particular  requisite 
for  admission  to  the  home  is  required,  except  that  ap- 
plicants be  worthy,  and  that  they  conform  to  the  laws, 
rules  and  regulations  of  the  home. 

It  alleges  that  on  or  about  February  1,  1904,  one 
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Wolf  Greenbamn  and  his  wife,  Bertha  Greenbaum,  de- 
fendant, applied  for  admission  to  the  home ;  that  they 
were  without  means  of  support,  and  were  required  to 
sign  in  accordance  with  the  rules  of  the  home  applica 
tions  for  admission  setting  forth  that  they  were 
holders  of  certificates  in  the  defendant  order  in  the 
sum  of  $500  each,  and  that  the  by-laws  of  said  home 
had  been  read  and  explained  to  them  and  that  they 
made  the  statements  therein  contained  as  to  property 
or  income  in  compliance  therewith;  arid  sets  out  the 
rules  and  by-laws  of  the  home.  In  said  application 
the  appellee  promised  if  admitted  to  the  home  to  ob- 
serve all  the  laws,  rules  and  regulations  then  in  force, 
and  all  others  to  be  thereafter  adopted. 

The  bill  further  alleges  that  in  the  by-laws  of  the 
home  it  is  provided  that  any  person  entering  the  home 
as  an  inmate  shall  deliver  all  property  of  any  and  all 
description  to  said  home;  that  section  6  of  article  10 
provides :  *  *  That  applicants  who  are  members  of  any 
endowment  society,  shall  be  required  to  assign  to  the 
home  before  admission,  all  benefits  resulting  from 
said  membership.'*  These  provisions  are  set  out  at 
length  in  the  applications. 

Said  Greenbaums  signed  applications  and  entered 
the  home  about  July  15,  .1904,  and  lived  there  respect- 
ively as  follows :  said  Wolf  Greenbaum  until  August 
19,  1906,  when  he  died,  and  said  Bertha  Greenbaum 
resided  there  until  the  day  before  the  filing  of  the  bill 
of  complaint  herein. 

The  bill  shows  that  in  accordance  with  said  by-laws, 
both  said  Wolf  Greenbaum  and  the  said  Bertha 
Greenbaum  delivered  to  complainant  their  respective 
benefit  certificates  in  the  said  Western  Star  Order, 
numbered  respectively  102  and  103,  which  are  still 
in  the  hands  of  complainant;  that  complainant  has 
paid  since  January  1,  1905,  all  the  dues  and  assess- 
ments due  upon  both  the  said  certificates  amounting 
to  the  sum  of  $31.45. 

Upon  the  death  of  said  Wolf  Greenbaum,  T^omplain- 
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ant  requested  said  Bertha  Greenbamn  to  sign  certain 
papers,  and  to  give  certain  assistance  to  enable  com- 
plainant to  realize  the  snm  of  $500  on  the  benefit  cer- 
tificate of  said  Wolf  Greenbamn,  but  she  refused  so 
to  do;  and  that  thereupon  complainant  gave  notice  to 
the  defendant  Order  that  it  claimed  the  said  amoimt 
by  reason  of  being  the  assignee  of  said  certificate,  and 
that  said  Order  has  acquired  and  holds  a  voucher  for 
$500  which  it  claims  it  will  pay  over  to  Bertha  Green- 
bamn unless  restrained  by  the  injunction  of  some 
court.  The  insolvency  of  said  Bertha  Greenbamn,  and 
her  inability  to  respond  to  any  claim  or  suit  for  $500 
or  any  part  thereof  is  averred. 

Defendants  demurred,  generally,  to  the  bill,  and  after 
the  demurrer  had  been  sustained,  the  complainant 
amended  its  bill  averring  that  the  defendant  order 
and  its  officers  had  full  knowledge  of  the  assignment 
by  Bertha  Greenbaum  of  her  interest  in  the  benefit 
certificate  issued  to  Wolf  Greenbaum,  and  that  said 
order  received  such  dues  and  assessments  paid  by  com- 
plainant withTmowledge  of  said  assignment  and  with 
knowledge  that  said  dues  and  assessments  were  being 
paid  by  complainant. 

The  amendment  sets  forth  that  since  the  said  Green- 
baums  entered  said  home  they  were  supported  and 
maintained  by  complainant  exclusively,  were  fed, 
clothed,  lodged  and  taken  care  of  .by  complainant,  and 
furnished  medical  treatment,  in  consideration  of  and 
relying  upon  the  assignment  of  said  benefit  certificates, 
all  of  which  was  reasonably  worth  for  each  of  said 
parties  the  sum  of  five  dollars  per  week,  which  is  less 
than  the  actual  cost  thereof.  The  amendment  then 
asks  the  additional  relief  that  said  order  be  decreed  to 
pay  to  complainant  the  sum  of  five  dollars  per  week  for 
each  of  said  Greenbaums  respectively  while  they  were 
80  maintained  and  cared  for,  and  also  such  sums  as 
complainant  has  laid  out  for  dues  and  assessments. 

Upon  a  general  demurrer  to  the  bill  as  amended, 
the  court  sustained  the  demurrer,  but  found  the  com- 
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plainant  is  entitled  to  be  reimbursed  in  the  snm  of 
$31.45,  being  the  amount  paid  out  by  it  for  dues  and 
assessments  upon  said  certificates ;  and  the  defendants 
having  in  open  court  paid  into  court  said  sum  for  use 
of  the  complainant,  the  bill  of  complaint  as  amended 
was  ordered  to  be  dismissed  for  want  of  equity  at  the 
defendants'  costs.    This  appeal  followed. 

Israel  Cowbn,  for  appellant. 

Wharton  Plummer,  for  appellees ;  Joseph  Epstein, 
of  coimsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  decree  of  the  Circuit  Court  is  peculiar  in  that  it 
recognizes  an  equity  in  the  complainant,  and  upon  the 
payment  into  court  of  a  certain  amount  of  money  for 
the  use  of  the  complainant,  sustains  the  demurrer  to 
the  bill  as  amended,  and  dismisses  the  bill  at  defend- 
ants' costs.  But  appellant  states  in  its  argument  that 
its  purpose  is  to  ask  this  court  to  disregard  any  formal 
pleading  and  to  meet  and  decide  the  legal  questions  in- 
volved, and  no  argument  is  made  on  the  form  of  the 
decree. 

The  case  made  by  the  amended  bill  is  founded  on 
the  certificate  of  the  Western  Star  Order,  which  is  the 
promise  of  the  order  to  pay  the  benefits  accruing  there- 
under on  the  death  of  Wolf  Greenbaum  in  accordance 
with  and  to  the  parties  named  in  the  statute  and 
designated  and  provided  for  by  the  laws  of  the  order, 
and  an  assignment  thereof  to  appellant.  The  bill  does 
not  show  that  appellant  is  a  beneficiary  named  or  pro- 
vided for  by  the  laws  of  the  order,  or  that  it  is  such  a 
society  as  the  statute  authorized  payment  of  benefits 
to  under  a  benefit  certificate.  The  appellee  order  has 
waived  no  right  by  bringing  the  money  into  court,  and 
acknowledging  its  liability  to  pay  it  to  appellant  or  to 
Bertha  Greenbaum,  as  would  have  been  the  case  had 
it  filed  a  bill  of  interpleader  and  brought  the  money  into 
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court,  asking  the  court  to  determine  which  of  the  claim- 
ants is  entitled  to  the  fund.  The  appellee  order  is  here 
standing  upon  its  contract,  ready  to  execute  it  by  pay- 
ing the  money  as  it  agreed  to  pay  it,  but  objecting  to 
paying  the  fund  to  any  person  or  corporation  other 
than  the  beneficiaries  authorized  by  the  statute  under 
which  it  is  organized,  and  the  laws  of  the  order.  A 
different  question  is  therefore  presented  by  the  bill 
from  that  decided  in  Binkley  v.  Jarvis,  102  111.  App.  59. 
That  case  as  stated  by  the  court  was  in  effect  a  bill  of 
interpleader,  and  the  court  said :  '  *  The  company  only 
has  the  right  to  complain  that  this  agreement  (assign- 
ment) is  void  under  its  charter.  But  it  is  entirely  con- 
tent and  makes  no  objection  on  that  ground.  Johnson 
V.  Van  Epps,  110  HI.  561-563.'' 

The  question  presented  by  the  demurrer  to  the  bill 
is,  will  a  court  of  equity  under  the  facts  shown  in  the 
bill  enjoin  appellee.  Western  Star  Order,  from  paying 
the  benefits  to  appellee  Greenbaum,  and  decree  that 
such  benefits  be  paid  to  appellant  as  assignee  thereof 
for  value  t 

**  While  a  certificate  such  as  the  one  here  in  question 
is  not  assignable  in  law,  still  all  beneficial  interests 
therein  may  be  transferred  in  equity,  and  such  equit- 
able rights  may  be  enforced  in  equity. ' '  Ptacek  v.  Pisa, 
231  111.  522.  Except  as  the  statute  modifies  this  right 
of  assignment,  it  will  be  enforced  in  equity. 

It  is  urged  in  behalf  of  appellant  that  the  acceptance 
of  dues  and  assessments  from  appellant,  with  knowl- 
edge of  the  assignment,  operated  as  a  waiver  of  the 
by-laws  of  the  society  providing  that  assignments  shall 
be  made  only  to  blood  relations,  and  as  an  estoppel  of  the 
society  itself,  since  these  by-laws  were  for  the  benefit 
only  of  the  insured  and  may  be  waived  by  the  society. 

In  National  Home  Building  Assn.  v.  Bank,  181 
m.  35-46,  it  is  held :  *  *  The  cases  in  this  court  where  the 
corporation  has  been  held  to  be  estopped  have  been 
where  the  act  complained  of  was  within  the  general 
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scope  of  the  corporate  powers/*  And  in  the  same  case 
it  is  held  that:  **A  party  dealing  with  a  corporation 
of  limited  and  delegated  -powers  conferred  by  law  is 
chargeable  with  notice  of  them  and  their  limitations, 
and  cannot  plead  ignorance  in  avoidance  of  the  de- 
fense.** 

Beneficiary  societies  organized  nnder  the  laws  of  this 
state  are  corporations  of  limited  powers,  and  their  ben- 
efits are  restricted  to  certain  classes  of  persons  named 
and  fixed  by  statute.  A  benevolent  association  of  the 
character  of  appellant  cannot  take  as  a  beneficiary,  as 
it  is  not  within  the  classes  specified  in  the  statute.  Old 
Peoples  Home  Society  v.  Wilson,  176  111.  94.'  In  our 
opinion,  under  the  authorities,  the  appellee,  Western 
Star  Order,  did  not  waive  its  by-laws  by  accepting 
dues  and  assessments  as  averred  in  the  amended  bill, 
and  it  cannot  be  estopped  from  asserting  and  insisting 
upon  its  entire  want  of  power  under  the  law  of  its  or- 
ganization to  agree  to  pay  or  to  pay  its  beneficiary 
funds  to  appellant.  What  it  cannot  agree  to  do,  di- 
rectly or  indirectly,  it  will  not  be  compelled  to  do  in 
equity,  at  the  instance  of  an  equitable  assignee  with  full 
notice  and  knowledge  of  its  charter  powers. 

The  certificates  in  the  possession  of  appellant  on  their 
face  state  that  the  benefits  therein  provided  for  should 
be  paid  to  the  beneficiaries  only  named  in  and  provided 
for  in  the  laws  of  the  order.  Appellant  therefore  was 
put  on  inquiry  and  thereby  notified  that  it  was  not,  and 
could  not  become,  a  beneficiary  of  the  funds  of  the  order 
under  the  laws  and  charter  of  the  order,  for  the  statute 
and  the  laws  of  the  order  were  a  part  of  the  contract 
between  the  order  and  the  Greenbaums. 

As  said  in  Alexander  v.  Parker,  144  111.  355,  363,  and 
quoted  in  Old  Peoples'  Home  Society  v.  Wilson,  supra: 

**  Where  the  statute  under  which  a  benevolent  cor- 
poration is  organized,  and  its  charter  adopted  in  pur- 
suance of  such  statute,  designate  certain  classes  of  per- 
sons as  those  for  whom  a  benefit  fund  is  to  be  ao- 
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cumulated,  a  person  not  belonging  to  either  or  any  of 
such  classes  is  not  entitled  to  take  the  fund.  The  cor- 
poration has  no  authority  to  create  a  fund  for  other 
persons  than  the  classes  specified  in  the  law,  nor  can 
a  member  direct  the  fund  to  be  paid  to  a  person  out- 
side such  classes. ' ' 

A  court  of  equity  will  not,  in  our  opinion,  by  its  de- 
cree compel  a  fraternal  beneficiary  society  organized 
under  the  existing  statute  of  this  state,  to  pay  over  a 
beneficiary  fund,  contrary  to  the  provisions  of  its  char- 
ter and  laws,  at  the  instance  of  an  assignee  outside  of 
the  classes  named  in  the  statute. 

It  is  urged  against  this  view  of  the  case,  that  if  the 
money  is  paid  to  appellant  it  is  really  paid  to  Mrs. 
Greenbaum,  the  beneficiary  named  in  the  certificate  and 
the  charter  and  laws  of  the  order.  We  do  not  think 
this  contention  is  tenable.  It  is  based  on  the  equities 
between  appellant  and  Mrs.  Greenbaum  solely,  and 
leaves  out  of  consideration  the  fact  that  appellee,  West- 
em  Star  Order,  has  done  nothing  by  which  it  has 
waived  its  rights  to  stand  upon  its  charter  rights  and 
insist  upon  the  strict  terms  of  its  contract.  The  rela- 
tion of  appellant  to  the  order  is  not  materially  differ- 
ent from  what  it  would  have  been  if  the  old  certificates 
had  been  surrendered  and  new  certificates  issued  pay- 
able to  appellant.  The  certificates  were  issued  under 
section  258,  chapter  73  of  the  Revised  Statutes,  which 
specifies  the  persons  to  whom  benefits  may  be  paid  and 
limits  such  payments  to  the  persons  named. 

The  decree  is  afBb:ined. 

Affirmed. 
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Thomas  TuUy^  Appellee,  y.  Western  Union  Telegraph 

Company,  Appellant. 

Gen.  No.  4,929. 

1.  ToBTS — When  action  for  delay  in  delivery  of  telegram  will 
not  he  sustained.  Delay  in  the  delivery  of  a  telegram  which  re- 
quests that  a  common  carrier  delay  the  departure  of  its  boat  until 
the  arrival  of  the  sender  of  such  telegram,  will  not  confer  a  cause 
of  action,  in  the  absence  of  proof  that  the  carrier  had  previously 
agreed  to  comply  with  such  request. 

2.  ToETS — when  action  for  delay  in  delivery  of  telegram  will 
not  be  sustained.  Held  that  the  evidence  in  thia  case  did  not 
sustain  a  cause  of  action  for  the  delay  of  the  company  in  falling 
to  deliver  a  telegram  as  follows: 

"JoLiET,  October,  8,  1905. 

J.   BUBKE, 

Graham  ft  Morton  Dock, 
Chicago. 
Train  late,  will  be  in  Chicago  ten  a.  m.;  hold  boat  for  a  few 
minutes. 

Thomas  Tuixy." 

3.  Evidence — how  proof  of  market  price  may  6e  made;  how  may 
not  he  made.  Proof  of  the  market  price  of  a  commodity  at  a  par- 
ticular time  and  place  cannot  be  made  by  hearsay  evidence,  except 
that  in  the  absence  of  witnesses  having  personal  knowledge  of 
such  market  price,  market  quotations  or  reports  in  newspapers  of 
general  circulation  are  competent. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  La  Salle  county;  the  Hon.  Edqab  Eldbedoe,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1907.  Reversed 
and  remanded.    Opinion  filed  March  11,  1908. 
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West,  Eokhabt  &  Taylob,  for  appellant. 

E.  J.  KELiiT  and  Buttebs,  Abmstbonq  &  Febguson, 
for  appellee. 

Mb,  Pbesiding  Justice  Willis  delivered  the  opinion 
of  the  court. 

Thomas  Tully  brought  suit  before  a  justice  of  the 
peace  of  LaSalle  county  against  the  Western  Union 
Telegraph  Company  to  recover  for  the  loss  of  prospect- 
ive profits  claimed  to  have  been  sustained  by  failure 
to  deliver  a  telegram,  and  obtained  judgment.  The 
company  appealed  to  the  Circuit  Court  of  said  county, 
and  Tully  there  obtained  a  verdict  for  $197.  A  motion 
for  a  new  trial  was  overruled,  judgment  was  entered 
on  the  verdict,  and  the  company  prosecutes  this  further 
appeal. 

In  October,  1905,  appellee  was  engaged  in  the  fruit 
business  at  Ottawa,  Illinois,  and  was  accustomed  to 
purchase  his  supply  of  fruit  in  Benton  Harbor,  Mich- 
igan, where  he  had  a  regular  agent  or  commission  man, 
named  Gray.  When  he  wished  to  buy  small  quantities 
of  fruit  he  made  his  purchases  through  Gray,  but  when 
he  wished*  to  purchase  large  quantities,  he  went  to 
Benton  Harbor.  On  Siinday  morning,  October  8,  1905, 
he  left  Ottawa  for  Chicago  on  the  6 :10  train  over  the 
Chicago,  Rock  Island  &  Pacific  Eailroad,  intending  on 
his  arrival  in  Chicago,  to  take  passage  on  a  boat  of  the 
Graham  &  Morton  Dock  Company,  which  was  to  leave 
for  Benton  Harbor  at  ten  o  'clock  a.  m.  on  that  day.  The 
train  upon  which  appellee  was  a  passenger  from  Ot- 
tawa to  Chicago  was  behind  its  schedule  time  and 
reached  Joliet  at  ten  minutes  before  nine.  There  appellee 
stepped  from  the  train  and  delivered  to  appellant's 
operalor  in  the  Rock  Island  depot,  the  following  tele- 
gram, addressed  to  one  Burke  who  controlled  the  de- 
parture of  the  boats  of  the  Graham  &  Morton  Dock 
Company,  over  whose  line  appellee  shipped  produce, 
and  who  was  Chicago  manager  for  said  company : 
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*'JoLiET,  October  8,  1905. 

J.  BURKB, 

Graham  &  Morton  Dock, 
Chicago, 
Train  late,  will  be  in  Chicago  ten  a.  m.  ;  hold  boat  for 
a  few  minutes. 

Thomas  Tullt.** 

He  paid  the  operator  the  snm  of  thirty-one  cents  for 
the  transmission  of  the  telegram,  and  told  him  to 
**rush"  the  message  as  he  had  a  big  fruit  deal  on  in 
Benton  Harbor  and  did  not  wish  to  miss  the  boat.  Ap- 
pellee arrived  at  the  dock  in  Chicago  at  10 :10  a.  m.  and 
found  that  the  boat  had  gone.  The  message  was  de- 
livered at  10:30  a.  m.  Appellee  testified  that  he  in- 
tended to  buy  fruits  of  various  kinds  at  Benton  Har- 
bor that  night  or  the  next  morning,  which  in  the  ordi- 
nary course  of  shipment  would  reach  Ottawa  Tuesday 
morning  following;  that  a  number  of  retail  merchants 
had  told  him  that,  if  his  fruit  was  nice  and  the  price 
suited,  they  would  take  some  peaches  and  other  fruit ; 
that  he  did  not  reach  Benton  Harbor  until  two  o'clock 
Monday  afternoon,  and  did  not  have  in  Ottawa,  Tues- 
day morning,  the  fruit  he  expected  to  have. . 

Appellee  also  testified  over  objection,  that  he  at  one 
time  had  a  conversation  with  Burke,  in  which  he  said 
that  if  appellee  should  ever  desire  to  have  the  boat  de- 
layed, to  notify  him  and  he  would  hold  it  for  ten  or  fif- 
teen minutes.  He  further  testified  that  he  intended  to 
purchase  in  Benton  Harbor,  Sunday  afternoon,  October 
8,  1905,  certain  kinds  and  quantities  of  fruit,  but  that 
he  purchased  nothing  on  that  day.  He  also  testified  as 
to  the  market  price  of  the  fruits  on  that  day,  and  on 
cross-examination,  that  he  learned  the  market  prices 
from  his  agent. 

At  the  close  of  appellee 's  evidence  in  chief,  appellant 
moved  the  court  to  instruct  the  jury  to  find  the  issues 
for  the  plaintiff  and  assess  his  damages  at  the  sum  of 
thirty-one  cents  and  offered  an  instruction  to  that  ef- 
fect, which  ihe  court  refused. 
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There  is  no  evidence  in  this  record  that  the  Graham 
&  Morton  Dock  Company  had,  through  Burke,  entered 
into  a  contract  with  appellee  to  hold  the  boat  for  him. 
No  proof  was  oflfered  that  they  would  have  held  it,  and 
had  such  proof  been  offered,  it  would  have  been  incom- 
petent. Allen  V.  Stout,  51  N.  T.  668 ;  Smith  v.  W.  U. 
Tel.  Co.,  83  Ky.  104;  Weed  v.  Martin,  89  Ala.  587;  Com. 
Bnk.  V.  Firemen's  Ins.  Co.,  87  Wis.  297;  W.  U.  Tel.  Co. 
v.  Ferguson,  157  Ind.  64.  The  only  proof  of  the  price 
of  fruit  in  Benton  Harbor  on  Sunday,  October  8,  1905, 
was  appellee 's  statement  that  Gray,  his  agent,  had  told 
him  what  the  prices  were  that  day  This  proof  was  but 
hearsay  and  clearly  incompetent,  and  should  have  been 
excluded  on  appellant's  motion.  Kost  v.  Bender,  25 
Mich,  515 ;  Carpenter  v.  First  Nat.  Bnk.,  119  Dl.  352 ; 
Grubey  v.  National  Bank  of  Illinois,  133  111.  79.  In  the 
absence  of  witnesses  having  personal  knowledge  of  the 
market  price,  the  market  quotations  or  reports  in  news- 
papers of  general  circulation  would  have  been  a  proper 
source  of  information  and  admissible  to  establish  it. 
Sisson  V.  Cleveland  &  Toledo  Railroad  Company,  14 
Mich.  497;  Cleveland  &  Toledo  Railroad  Company  v. 
Perkins,  17  Mich.  296.  But  private  information  con- 
veyed in  a  conversation  from  Gray  to  appellee  was 
not  admissible.  There  is  no  proof  in  this  record  that 
there  was  on  the  market  in  Benton  Harbor,  at  the  time 
appellee  expected  to  arrive  there  and  make  his  pur- 
chases, any  fruit  such  as  he  contemplated  purchasing, 
nor  that  he  could  have  obtained  such  fruit  at  prices  sat- 
isfactory to  him,  nor  was  there  proof  that  the  fruit 
which  was  on  sale  that  day  in  Benton  Harbor  would 
have  been  satisfactory  to  any  of  his  customers  in  Ot- 
tawa, or  that  the  prices  which  he  would  have  charged 
would  have  been  satisfactory  to  them.  There  is  no 
competent  evidence  tending  to  show  that  he  had  con- 
tracts for  the  sale  of  fruit  on  Tuesday,  nor  is  there  any 
proof  that  he  lost  any  sales  by  the  failure  to  deliver 
the  telegram.  It  appears  from  the  proof  that  he  was  in 
Benton  Harbor  a  few  hours  later  than  he  would  have  ar- 
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rived  there  by  the  boat,  but  there  is  no  proof  in  this  rec- 
ord whether  or  not  he  purchased  the  fruit  he  intended  to 
buy,  or  if  he  purchased  any,  that  it  was  not  of  as  good 
quality  anjd  at  as  good  prices  as  he  could  have  bought 
the  day  before.  There  is  no  proof  that  he  did  not  sup- 
ply his  customers  twenty-four  hours  later  with  as  much 
fruit  and  as  good  fruit  and  for  as  good  prices  as  he 
would  have  supplied  them  if  the  boat  had  been  held. 
There  is  no  proof  that  he  sustained  anj  damages,  ex- 
cept what  he  paid  for  the  telegram,  and  therefore  there 
is' no  occasion  for  us  to  consider  the  many  authorities 
cited  by  counsel.  There  is  no  proof  in  this  record  to 
support  more  than  a  recovery  for  nominal  damages, 
and  the  court  should  have  given  the  instruction  asked 
to  find  the  issues  for  the  plaintiff  and  to  assess  his  dam- 
ages at  thirty-one  cents  and  should  have  entered  judg- 
ment therefor. 

The  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Leo  Singer^  Appellee,  v.  W.  D.  Boyee  Paper  Mills  Com- 
pany, Appellant. 

Gen.  No.  4,894. 

CoNTBiBUTOBT  NEGU6ENCE — When  pcrson  iufured  hy  falling  into 
elevator  shaft  guilty  of.  Held,  under  the  evidence  in  thia  case, 
that  the  plaintiff,  who  was  injured  by  falling  into  an  elevator 
shaft,  was  guilty  of  contributory  negligence  which  precluded  his 
recovery. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  La  Salle  county;  the  Hon.  Edoab  Eldbedob,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1907.  Reversed. 
Opinion  filed  March  11,  1908. 

H.  L.  RiCHOLSON  and  Fbank  M,  Cox,  for  appellant 
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E.  J.  Kelly  and  Buttebs^  Abmstboko  &  Febgxjson, 
for  appellee. 

Mb.  Pbesidino  Justice  Willis  delivered  the  opinion 
of  the  conrt. 

Appellee,  Leo  Singer,  was  injured  while  employed 
by  appellant,  Boyc5e  Paper  Mills  Company.  The  build- 
ing where  he  was  hurt,  sometimes  called  the  **  cement 
mill,*'  contained  the  machinery  room,  the  beater  room 
and  the  elevator  shaft.  The  machinery  room  occupied 
the  east  end  of  the  building.  West  of  the  machinery 
room,  and  connected  with  it  by  a  large  door,  was  the 
beater  room,  in  which  were  taiis  or  vats.  There  were 
windows  on  the  west  side,  opening  upon  a  large  imcov- 
ered  platform.  The  elevator  shaft,  extending  one  or 
more  stories  above  the  first  floor  and  into  a  pit  sixteen 
feet  below  the  floor  of  the  beater  room,  projected  from 
the  south  wall  of  the  beater  room,  having  an  opening 
on  each  of  its  four  sides  about  3.8  feet  wide  by 
seven  feet  in  height.  That  on  the  north  side  was 
the  only  opening  on  the  south  side  of  the  beater  room ; 
that  on  the  south  side  was  over  a  railroad  track  that 
ran  along  the  south  side  of  the  building.  The  east  open- 
ing was  upon  a  platform  extending  east  along  the  south 
side  of  the  building.  The  west  opening  was  upon  a  plat- 
form, at  the  end  of  which  was  a  plank  runway  thirty- 
three  feet  long  that  led  to  the  ground.  There  were 
doors  to  these  openings  which  were  left  open  except 
when  the  weather  was  cold  and  were  open  at  the  period 
here  in  question.  Gates  were  also  provided  that  closed 
automatically  when  the  elevator  went  up  or  down  and 
opened  automatically  when  it  was  on  a  level  with  the 
floor  of  the  beater  room  and  the  platform  east  and 
west  of  the  shaft.  There  was  what  was  called  a  dog 
house  about  twenty  feet  long  by  fifteen  feet  wide,  ad- 
joining the  beater  room  on  the  south  side  of  the  west 
wall,  with  a  door  connecting  the  two  rooms.  There  was 
also  a  door  on  the  south  side  of  the  dog  house  opening 
out  on  ft  small  platform  from  which  steps  led  to  the 
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ground.  Across  switch  tracks,  southwest  of  the  cement 
mill  and  disconnected  with  it,  was  a  pulp  mill.  Appellee, 
nineteen  years  of  age,  entered  the  employ  of  appellant 
on  Monday  morning,  April  23,  1906,  and  worked  Mon- 
day, Tuesday  and  Wednesday  nights  conveying  material 
into  the  beater  room.  At  about  three  o  ^clock,  Thursday 
morning,  he  and  Perry,  a  fellow  workman  went  to  the 
pulp  mill  for  a  drink  of  water,  returning  by  different 
ways.  Appellee,  in  coming  back,  went  up  the  incline  at 
the  west  end  of  the  south  platform,  which  was  west  of 
the  elevator  shaft.  The  elevator  was  up,  the  gates  were 
tied  up  and  planks  were  laid  side  by  side  from  the  west 
platform  to  the  beater  room  on  which  to  walk  over  the 
opening.  Appellee  did  not  notice  these  planks  and  fell 
into  the  shaft. 

He,  by  his  next  friend,  brought  this  suit  in  the  Cir- 
cuit Court  of  LaSalle  county  against  appellant  to  re- 
cover damages  resulting  from  injuries  claimed  to  have 
been  sustained  by  him  from  his  fall  into  the  elevator 
shaft.  His  declaration  contained  two  counts  averring 
in  substance  that  appellant  while  the  elevator  was 
above  the  first  story,  and  the  building  insufficiently 
lighted,  negligently  suffered  the  elevator  shaft  to  be 
open  and  unguarded  by  gates,  whereby  plaintiff,  then 
but  nineteen  years  old,  and  without  experience  and 
knowledge  concerning  the  construction  of  buildings, 
elevators  and  machinery,  and  while  attempting  to  enter 
the  building,  in  the  exercise  of  due  care,  unavoidably 
stepped  and  fell  into  the  elevator  shaft  and  was  thereby 
injured.  Appellant  interposed  the  plea  of  not  guilty. 
There  was  a  trial  and  verdict  of  $2,000  and  a  motion 
for  a  new  trial  by  appellant.  The  court  required  a  re- 
mittitur of  $999.  Appellee  desired  to  remit  $1,000  but 
on  the  objection  of  appellant,  this  was  denied.  He  re- 
mitted $999.  The  motion  for  a  new  trial  was  overruled, 
judgment  was  entered  on  the  verdict  for  $1,001  and  this 
appeal  was  taken. 

The  apparent  preponderance  of  the  evidence  is  that 
about  twelve  o'clock,  Wednesday  night.  Cooper,  en- 
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gineer  of  the  beater  room,  finding  that  the  elevator  was 
stuck  above,  told  appellee  and  Perry  of  the  situation, 
and  said  that  they  would  have  to  put  boards  across  the 
elevator  and  get  in  the  sulphite  at  which  they  were  at 
work,  just  the  same ;  that  with  the  help  of  Erickson,  a 
workman,  he  placed  two  two-inch  planks  eight  or  nine 
feet  long  and  ten  inches  wide,  side  by  side,  across  the 
opening,  diagonally  from  the  west  opening  of  the  ele- 
vator shaft  to  the  floor  of  the  beater  room,  then  raised 
the  gates ;  that  from  that  time  on  until  they  went  to  the 
pulp  mill  for  a  drink,  appellee  and  Perry  continuously 
wheeled  sulphite  over  these  planks  into  the  beater  room. 
Appellee's  proof  tends  to  show,  however,  that  it  was  on 
Tuesday  night  that  this  occurred,  and  that  he  had  not 
been  at  the  elevator  shaft  since  that,  and  was  not  at 
the  shaft  on  the  night  he  was  injured  at  all  until  the 
accident. 

The  situation,  then,  is  this :  Appellee  was  nineteen 
years  old,  had  been  a  student  in  the  public  schools  of 
Ottawa,  and  had  had  some  experiences  with  machinery, 
so  that  inexperience  cannot  be  attributed  to  him.  He 
knew  that  the  elevator  moved  up  and  down ;  that  it  was 
not  always  level  with  the  floor  of  the  beater  room  and 
the  platforms.  He  had  wheeled  sulphite  over  the  open- 
ing when  the  elevator  was  not  there.  He  knew  that 
there  were  gates  to  guard  the  entrance  when  the  ele- 
vator was  up  or  down  below  the  level  of  the  platforms, 
but  he  also  knew  that  sometimes  when  the  elevator  was 
not  there,  the  gates  were  fastened  up  and  planks  were 
put  in  on  which  to  walk  across  the  opening.  He  testi- 
fied himself  that  the  last  time  he  passed  through  there 
or  was  near  the  elevator  shaft  prior  to  his  injury,  he 
knew  the  gates  were  fastened  up,  and  that  he  wheeled 
material  over  the  planks  across  the  shaft  into  the  beater 
room.  He  says,  however,  that  this  was  the  night  be- 
fore the  accident,  and  his  proof  tends  in  a  measure  to 
corroborate  his  claim.  Appellant's  proof  strongly 
tends  to  show  that  it  was  the  night  of  the  accident 
and  immediately  preceding  his   being  hurt.     It  is 
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unnecessary  to  decide  which  is  correct.  In  either  event 
he  walked  into  the  elevator  shaft  with  the  gates  and 
elevator  up,  when  the  last  time  he  had  been  there  he 
had  walked  through  it  on  planks  with  them  in  the  same 
position.  It  is  immaterial  whether  this  was  a  few  min- 
utes before  the  accident  or  the  night  before.  He  could 
not  rely  upon  the  fact  that  the  gates  were  up  to  show 
that  the  elevator  was  there.  While  there  is  some  con- 
flict in  the  evidence  as  to  the  amount  of  light  in  the 
building,  it  is  clear  from  appellee's  own  testimony  that 
the  light  was  sufficient  for  a  person  who  looked  to  see 
the  gates  up  and  the  planks  across  the  shaft. 

We  are  of  the  opinion  that  the  evidence  does  not  tend  to 
establish  appellee's  averments  that  he  lacked  age,  ex- 
perience and  knowledge  concerning  the  construction  of 
the  building,  elevators  and  machinery,  that  the  build- 
ing was  insufficiently  lighted,  that  he  was  in  the 
exercise  of  due  care  or  that  he  unavoidably  fell  into 
the  elevator  shaft.  As  he  had  last  seen  and  walked 
across  the  shaft  in  that  condition,  in  not  looking  to  see 
whether  the  planks  were  still  there  or  whether  the  plat- 
form was  there  he  was  guilty  of  negligence  that  con- 
tributed to  his  injury.  Appellee  knew  the  unguarded 
hole  was  there,  that  the  planks  laid  across  it.  He  knew 
the  extent  and  condition  of  the  light. 

The  judgment  is  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment : 
We  find  that  appellee  at  the  time  he  was  injured  was 
not  in  the  exercise  of  due  care  for  his  own  safety  and 
that  the  lack  of  such  care  contributed  to  the  injury. 
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John  A.  Wohlford,  Plaintiff  in  Error,  y.  Jaeob  Bnrck- 
hardt  et  aL,  Defendants  in  Error. 

Gen.  No.  4,888. 

Pabeitt  and  child — rule  with  respect  to  right  to  custody.  The 
mere  fact  that  other  relatives  or  persons  might  give  better  care, 
and  spend  more  time  and  money  upon  the  child,  is  no  reason 
for  depriving  the  father  of  its  custody.  It  is  not  a  question  of  rel- 
ative ability,  but  the  sole  question  is,  is  the  father  able  and  will 
he  give  the  child  good  care  and  treatment,  and  the  court  is  only 
warranted  in  depriving  a  father  of  the  custody  of  his  child  when 
the  evidence  discloses  that  the  child,  on  his  account,  is  destitute, 
abandoned  or  dependent,  or  that  he  is  living  an  immoral  life  or 
in  vicious  or  disreputable  surroundings,  or  that  he  neglects  or 
treats  the  child  unkindly  or  cruelly,  or  may  do  this,  or  is  wanting 
in  good  principles,  or  is  illy  adapted  to  the  care  of  the  child  on 
account  of  defects  in  his  mental  or  physical  qualities,  which  pre- 
vent him  from  being  a  kind  and  affectionate  father. 

• 

Petition  for  habeas  corpus.  Error  to  the  Circuit  Court  of 
Stephenson  county;  the  Hon.  Richabd  S.  Fabraitd,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1907.  Reversed  and 
remanded.     Opinion  filed  April  14,  1908. 

B,  K.  Welsh,  for  plaintiflf  in  error. 
Douglas  Pattison,  for  defendant  in  error. 

Mb.  Pbbsiding  Justice  WniLis  delivered  the  opinion 
of  the  conrt. 

At  the  March  term,  1907,  of  the  Circuit  Court  of 
Stephenson  county,  a  writ  of  habeas  corpus  was  issued 
upon  the  petition  of  John  A.  Wohlford,  plaintiff  in 
error,  for  the  custody  of  his  infant  child,  Hazel  Wohl- 
ford. The  petition  alleged  that  plaintiff  in  error 
was  the  father  of  the  child  and  that  she  was  restrained 
of  her  liberty  by  Jacob  Burckhardt  and  Bertha  Burck- 
hardt, her  maternal  grandparents,  defendants  in  error. 
Plaintiff  in  error  was  therein  designated  as  the  peti- 
tioner and  defendants  in  error  as  respondents,  but  will 
hereinafter  be  called  plaintiff  and  defendants.    In  the 
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return  to  the  writ  the  defendants  admitted  the  child 
had  been  in  their  custody  since  about  October  22,  1903, 
and  averred  they  were  the  grandparents  of  said  child, 
and  that  on  or  about  October  22,  1903,  plaintiff  turned 
over  said  infant  child  to  them  under  an  agreement 
that  they  should  care  for  and  raise  her ;  that  the  child 
weighed  less  than  four  pounds  and  was  expected  to 
die;  that  they  had  expended  a  great  amount  of  care 
and  attention  upon  her  and  provided  her  with  the  best 
of  attention  and  a  good  home;  that  they  were  finan- 
cially able  to  do  so  and  would  continue  to  do  so  if 
the  child  was  left  in  their  custody.  The  return  fur- 
ther averred  that  the  plaintiff  had  failed  to  provide 
for  said  child  since  its  birth  and  had  never  shown 
any  affection  for  her,  and  that  they  believed  plaintiff 
would  not  provide  a  good  home  for  her  and  that  he 
had  not  the  means  to  give  her  the  care  and  attention 
her  tender  years  needed,  and  that  the  best  interests 
of  the  child  demanded  that  she  continue  to  reside  with 
defendants  until  she  became  older  and  more  mature. 
Plaintiff 's  traverse  denied  that  he  turned  the  child 
over  to  defendants  under  an  agreement  that  they 
should  care  for  and  raise  her,  and  averred  that  de- 
fendants came  to  him  and  said  they  wanted  the  child 
and  that  they  would  care  for  her  and  he  could  take 
her  home  any  time,  and  denied  that  he  had  failed  to 
provide  for  said  child,  and  denied  defendants*  aver- 
ment that  he  had  never  shown  her  affection  and  that  he 
would  not  provide  a  good  home  for  her  and  that  he 
had  no  means  to  give  her  the  care  and  attention 
needed,  and  denied  that  it  would  be  for  the  best  in- 
terests of  the  child  to  reside  with  defendants  until  she 
became  older. 

Evidence  was  heard  upon  the  issues  made  by  the 
traverse  to  the  return,  and  an  order  was  made  deny- 
ing the  prayer  of  the  petition  and  remanding  the  child 
to  the  custody  of  defendants,  and  judgment  was  en- 
tered on  such  order  and  that  plaintiff  pay  the  costs* 
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To  review  such  judgment  this  writ  of  error  was  sued 
out. 

The  evidence  shows  that  plaintiff  was  married  to 
Clara  Burckhardt,  daughter  of  defendants,  February 
10,  1903.  Hazel,  the  child  in  controversy,  was  born 
September  26,  1903,  and  the  mother  died  October  15, 
1903.  After  her  death  plaintiff's  mother  had  the  cus- 
tody of  the  child  for  a  time,  during  which  period  there 
was  some  discussion  as  to  where  she  should  be  placed, 
and  she  was  finally  taken  by  defendants  about  October 
22,  1903.  In  February,  1904,  plaintiff  went  to  Minne- 
sota and  remained  there  until  December,  1906.  Prior 
to  going  to  Minnesota  plaintiff  visited  the  child  fre- 
quently, and  while  in  Minnesota  wrote  defendants  a 
number  of  times  inquiring  about  her.  After  his  re- 
turn, he  visited  the  home  of  defendants  every  other 
Sunday  up  to  a  short  period  prior  to  the  commence- 
ment of  the  proceedings,  he  insists,  for  the  purpose  of 
seeing  his  child;  defendants  claiming,  however,  that 
his  visits  were  more  on  account  of  a  sister  of  his  de- 
ceased wife  than  the  child.  Whatever  the  motive  for 
his  visits,  an  estrangement  grew  between  plaintiff  and 
defendants'  family,  and  plaintiff  demanded  the  cus- 
tody of  his  infant  daughter  of  defendant,  Jacob  Burck- 
hardt.  Burckhardt  replied,  *'If  you  take  her  you  got 
to  pay  me."  To  which  plaintiff  answered:  **If  you 
will  tell  me  what  you  want  and  you  are  reasonable,  I 
will  pay  you.'*  Burckhardt  then  said,  **That  is  not 
it.  The  law  will  have  to  make  the  costs  and  I  will 
charge  you  every  cent  the  law  allows  me  and  I  will 
see  the  doctors  toof  Plaintiff  subsequently  renewed 
the  demand  and  was  again  refused  the  custody  of  the 
child,  following  which  he  instituted  this  proceeding. 

The  evidence  also  shows  that  plaintiff  lives  with  his 
father  and  mother,  and  helps  his  father  carry  on  his 
farm,  for  which  he  receives  about  the  equivalent  of  $40 
per  month,  and  that  he  owns  120  acres  of  land  in  Min- 
nesota worth  about  $40  per  acre,  which  is  mortgaged 
for  $1,400,  bearing  interest  at  5  per  cent,  per  annmn. 
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Plaintiff's  family  consists  of  his  father,  sixty-six  years 
of  age,  and  his  mother,  sixty-three  years  of  age.  He 
is  thirty-three.  Defendants  are  aged  respectively 
sixty-one  and  fifty-three  years  and  their  family  con- 
sists of  two  daughters,  women  grown,  and  two  sons, 
one  twenty-two  and  the  other  twenty  years  old.  De- 
fendant, Jacob  Burckhardt,  has  208  acres  of  land,  en- 
cumbered for  $2,000,  a  lot  in  town  and  one-half  section 
of  land  in  Minnesota.  Both  families  are  Germans  and 
reside  in  a  German  community.  The  Burckhardts  keep 
beer  and  wine  in  the  house,  and  the  male  members,  like 
plaintiff,  occasionally  frequent  saloons.  Some  effort 
was  made  to  show  that  plaintiff's  habits  were  such  as 
to  render  him  an  unfit  person  to  have  the  custody  of 
his  infant  child. 

Plaintiff's  father,  mother,  sister  and  three  appar- 
ently disinterested  witnesses  testified  that  plaintiff's 
habits  were  good,  and  that  he  was  industrious  and,  in 
their  opinion,  a  suitable  person  to  have  the  custody 
and  education  of  an  infant  child.  Furthermore,  while 
some  of  the  witnesses  for  defendants  testified  that 
plaintiff  sometimes  frequented  saloons  and  drank  beer 
and  occasionally  played  cards,  none  of  them  testified 
that  in  their  opinion  he  was  an  unfit  person  to  have 
the  care  of  his  infant  child.  It  is  apparent  to  us  that 
plaintiff  and  his  family  and  the  defendants  are  equally 
fitted  and  financially  able  to  have  the  care  and  custody 
of  the  infant  in  question,  and  that  she  would  have  as 
good  a  home  with  her  father  and  his  parents  as  she 
has  with  the  defendants. 

Section  4,  chapter  64,  of  Hurd's  R.  S.  1905,  provides 
that  '*the  parents  of  a  minor,  if  living,  and  in  case  of 
the  death  of  either  of  the  parents,  the  surviving  par- 
ent, they  being  respectively  competent  to  transact  their 
own  business,  and  fit  persons,  shall  be  entitled  to  the 
custody  of  the  person  of  the  minor  and  the  direction  of 
his  education." 

In  the  case  of  Cormack  v.  Marshall,  211  111.  523,  the 
Supreme  Court  says:  '*We  regard  the  rights  of  the 
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parent  as  superior  to  those  of  any  other  person,  when 
that  parent  is  a  fit  person  to  have  the  custody  of  chil- 
dren and  is  so  circumstanced  that  he  can  provide  the 
necessaries  of  life  and  administer  the  requirements  of 
such  a  charge."  This  rule  is  in  accordance  with  a 
long  line  of  decisions,  and  there  can  be  no  longer  any 
doubt  as  to  the  law  governing  this  class  of  cases. 

Unless  the  evidence  is  clear  that  the  parent  of  the 
child  is  unfit  to  care  for  it,  the  father  should  have  the 
custody.  The  mere  fact  that  other  relatives  or  per- 
sons might  give  better  care,  and  spen<J  more  time  and 
money  upon  the  child,  is  no  reason  for  depriving  the 
father  of  its  custody.  It  is  not  a  question  of  relative 
ability  of  the  parents,  but  is  the  sole  question  of 
whether  the  father  is  able  and  will  give  the  child  good 
care  and  treatment.  The  court  is  only  warranted  in 
depriving  the  father  of  the  custody  of  the  child  when 
the  evidence  discloses  that  the  child,  on  his  account, 
is  destitute,  abandoned  or  dependent,  or  that  he  is 
living  an  immoral  life  or  in  vicious  or  disreputable 
surroundings,  or  that  he  neglects  or  treats  the  child 
unkindly  or  cruelly,  or  may  do' this,  or  is  wanting  in 
good  principles,  or  is  illy  adapted  to  the  care  of  the 
child  on  account  of  defects  in  his  mental  or  physical 
qualities,  which  prevent  him  from  being  a  kind  and 
affectionate  father.  The  evidence  in  this  case  fails  to 
establish  any  of  these  causes.  No  definite  rule  has  been 
laid  down  as  to  what  constitutes  fitness  in  law  that  a 
parent  must  have  to  have  the  contro^l  of  his  child. 

After  a  thorough  examination  of  authorities,  we 
think  that  unfitness  is  not  to  be  found  merely  because 
the  father  may  be  in  straitened  circumstances,  or  may 
not  be  as  discreet  or  judicious  as  could  be  wished,  nor 
because  other  persons  of  greater  means  or  better 
social  standing  are  ready  and  willing  to  take  the  child 
and  give  it  greater  advantages.  If  such  were  the  test, 
the  father  ^s  right  would  be  reduced  to  a  mere  shadow, 
of  the  most  unsubstantial  character.  But  it  must  ap- 
pear that  the  father  had  so  conducted  himself,  or 
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shown  himself  to  be  a  person  of  such  description,  or 
is  placed  in  snch  a  position,  as  to  render  it  not  merely 
better  for  the  children,  but  essential  to  their  safety 
or  to  their  welfare,  in  some  very  serious  and  important 
respect,  before  his  rights  should  be  treated  as  lost  or 
suspended,  or  should  be  superseded  or  interfered  with. 
Although  it  may  be  a  hardship  to  deprive  the  de- 
fendants of  the  custody  of  the  child  after  they  have 
cared  for  it  so  long  and  so  tenderly,  yet  it  is  our  duty 
to  follow  the  law,  and  there  not  being  sufficient  evi- 
dence in  the  record  to  show  that  the  father  should  be 
deprived  of  the  custody  of  the  child,  we  therefore  re- 
verse the  judgment  and  remand  the  cause. 

Reversed  and  remanded. 


Edward  Losee,  Appellee,  t.  Arthur  Branson,  Appellant. 

Gen.  No.  4,934. 

1.  CoHTRACTB — what  tends  to  show  ambiguity  in.  The  harsh 
or  unreasonable  results  flowing  from  a  particular  construction  of  a 
contract  should  cause  the  court  to  search  the  contract  diligently 
to  see  if  it  is  capable  of  some  more  reasonable  construction  which 
the  parties  really  intended. 

2.  Ck>NTRACTs — quasi-partnership  agreement  construed,  A  par- 
ticular  contract  set  forth  in  haec  verba  in  the  opinion,  which  wss 
a  contract  of  employment  of  a  QtMUt-partnership  nature,  is  con- 
sidered and  construed. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  De  Kalb 
county;  the  Hon.  CHiutLEs  A.  Bishop,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
April  14,  1908. 

Caknes,  Faissler  &  Cochran,  for  appellant. 

L.  B.  Olmstead,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 
Brunson,  a  clothing  merchant,  hired  Losee,  an  ex- 
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« 

perienced  salesman  in  that  line,  to  act  as  buyer  and 
salesman,  and  they  entered  into  a  written  contract, 
the  body  of  which  was  as  follows : 

**  Articles  of  Agreement  entered  into  between  Arthur 
Brunson,  party  of  the  first  part  and  Edward  Losee, 
party  of  the  second  part,  this  25  day  of  January,  1904, 
Witnesses  that  the  party  of  first  part  agrees  to  pay 
to  the  party  of  the  second  part  the  sum  of  $60  (sixty 
dollars)  per  month  and  one-half  of  the  profits  of  the 
business  less  the  salary,  and  the  party  of  the  second 
part  agrees  to  do  the'  buying  and  overseeing  of  the 
stock  to  the  best  of  his  ability.'' 

Losee  began  his  service  for  Brunson  under  the  con- 
tract on  February  7,  1904,  and  continued  thereunder 
and  was  paid  $60  per  month  till  December  31,  1904, 
when  Brunson  sold  out  his  business  and  thus  termi- 
nated the  contract.  On  February  7, 1905,  Losee  filed  a 
bill  in  equity  against  Brunson  for  an  accounting  of 
the  profits  of  the  business,  which  the  bill  alleged  Brun- 
son had  refused  him,  and  for  a  decree  for  the  pay- 
ment of  one-half  of  said  profits  to  Losee.  Brunson 
answered,  denying  the  construction  placed  upon  the 
contract  by  Losee,  and  asserting  that  the  meaning  of 
the  contract  was  that  Brunson  and  Losee  should  share 
equally  in  the  profits,  but  that  Brunson  guaranteed 
that  Losee 's  one-half  thereof  should  not  be  less  than 
$60  per  month,  and  that  in  ascertaining  the  profits 
the  $60  per  month  should  not  be  regarded  as  an  ex- 
pense ;  and  defendant  alleged  that  there  were  no  profits 
and  that  the  business  was  conducted  at  a  loss.  The 
answer  was  also  made  a  cross-bill,  in  which  Brunson 
alleged  that  by  the  oral  contract  between  the  parties, 
made  before  the  written  contract  was  drawn,  Brunson 
was  to  contribute  the  entire  capital  and  Losee  his  skill 
as  a  salesman  and  a  buyer,  and  that  Losee  should  re- 
ceive one-half  the  profits,  and  that  Brunson  should 
guarantee  that  Losee 's  one-half  of  the  profits  would 
not  be  less  than  $60  per  month;  that  if  said  written 
contract  bears  the  meaning  attributed  to  it  by  the  bill 
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of  complaint,  then  it  does  not  express  the  actual  agree- 
ment between  the  parties,  and  the  cross-bill  prayed  for 
its  reformation.  The  answer  to  the  cross-bill  asserted 
that  the  written  contract  had  the  meaning  attributed 
to  it  by  the  original  bill,  and  that  it  truly  expressed 
the  actual  agreement  between  the  parties.  The  cause 
went  to  a  master,  who  took  and  reported  the  proofs 
with  his  conclusions  and  a  statement  of  the  account. 
His  findings  were  favorable  to  Losee.  Exceptions  to 
the  report  were  overruled,  and  Losee  had  a  decree  for 
$258.88  and  costs,  from  which  Brunson  prosecutes  this 
appeal. 

We  conclude  that  one  who  reads  the  written  contract 
without  a  knowledge  of  the  negotiations  which  pre- 
ceded it  would  naturally  understand  by  it  that  Brun- 
son agreed  to  pay  Losee  a  salary  of  $60  per  month 
and  in  addition  thereto  to  pay  him  one-half  of  the 
profits  of  the  business,  and  that  in  ascertaining  the 
profits  the  salary  was  to  be  deducted  from  the  gross 
proceeds  as  an  expense.  Losee  contends  that  that  is 
the  only  meaning  of  which  the  words  are  capable  and 
that  that  meaning  is  so  plain  and  certain  that  there 
is  no  room  for  any  construction  that  would  give  the 
contract  a  different  meaning,  and  that  to  reform  the 
contract  as  sought  by  Brunson  would  be  to  overturn 
the  contract  the  parties  made  and  to  write  an  entirely 
different  contract  for  them.  The  master  and  the  court 
seem  to  have  taken  this  view.  The  period  of  service 
under  the  contract  was  a  little  less  than  eleven  months. 
As  we  understand  it,  the  master  found  a  profit  of  the 
business  during  that  time  of  $517.76  and  gave  Losee 
one-half  thereof.  Brunson  put  in  the  entire  capital  of 
some  $6,000  or  $7,000  and  assumed  all  the  risk  of  loss 
in  the  business  and  put  in  his  own  time  as  salesman 
and  buyer,  while  Losee  only  put  in  his  time,  without 
the  investment  of  any  capital  or  liability  for  any 
losses.  Yet  the  result  of  the  decree,  if  executed,  would 
be  that  Losee  will  receive  $911.38,  while  Brunson  will 
receive  $258.88  for  the  same  period.    Of  course  Brun- 
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son  had  power  to  make  such  a  contract,  and  if  he  in- 
tentionally agreed  to  pay  his  employe  so  much  more 
than  he  would  receive  himself,  or  if  he  carelessly  made 
a  contract  to  that  effect  without  due  consideration  of 
the  result  which  it  would  produce,  the  contract  should 
be  enforced  against  him ;  but  employers  are  not  likely 
to  make  contracts  bearing  so  unreasonably  against 
themselves,  and  when  the  true  meaning  of  the  contract 
is  in  dispute  the  harsh  or  unreasonable  results  flowing 
from  one  construction  should  cause  the  court  to  search 
the  contract  diligently  to  see  if  it  is  capable  of  some 
more  reasonable  construction  which  the  parties  really 
intended. 

The  construction  of  the  contract  above  stated  as 
apparently  the  more  natural  is  reached  by  assuming 
that  it  is  the  natural  meaning  of  the  words  employed 
that  *Hhe  profits  of  the  business  less  the  salary"  is 
the  thing  which  is  to  be  divided  and  of  which  Losee 
was  to  have  one-half.  But  it  is  not  an  impossible  con- 
struction to  assume  that  ''one-half  of  the  profits  of 
the  business"  was  that  from  which  the  salary  was  to 
be  taken.  This  would  be  but  another  way  of  stating 
the  contention  of  Brunson  in  his  answer  and  cross- 
bill. In  order  to  authorize  either  such  a  construction 
of  the  contract  or  such  a  reformation  as  would  cause 
it  to  have  such  a  meaning,  Brunson  offered  evidence, 
first  as  to  the  oral  agreement  which  preceded  the 
writing,  and  second  as  to  a  construction  placed  upon 
said  contract  by  both  parties  after  the  contract  rela- 
tion terminated. 

Brunson  testified  that  the  contract  between  himself 
and  Losee  was  verbally  made  at  a  meeting  at  an  earlier 
date  than  the  written  contract,  and  that  they  then 
agreed  that  Losee  should  receive  a  guaranteed  salary 
of  $60  per  month,  and  if  one-half  the  profits  should 
exceed  $60  per  month,  Losee  was  also  to  receive  the 
difference  between  one-half  the  profits  and  $60  per 
month.  Losee  did  .not  testify  what  said  prior  verbal 
agreement  was,  but  did  testify  that  the  writing  was 
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made  on  January  25th  at  his  request  and  that  at  the 
previous  meeting  they  had  settled  the  terms  of  his 
employment  and  that  those  terms  were  not  materially 
changed  on  January  25th.  The  contract  was  written 
by  Brunson,  while  Losee  prompted  and  made  sugges- 
tions. 

Before  this  suit  was  begun,  the  parties  submitted 
their  differences  to  three  arbitrators,  Danielson,  Du- 
pee  and  Newton,  who  entered  upon  the  work  of  arbi- 
tration. When  the  arbitrators  came  to  this  contract 
they  disagreed  as  to  its  meaning,  and  thereupon  called 
in  Brunson  and  Losee  together  and  asked  them  what 
the  contract  meant.  Danielson  and  Dupee  were  called 
to  testify  to  statements  made  by  Bnmson  and  Losee  in 
answer  to  this  inquiry.  Danielson  testified  that  Brun- 
son stated  that  Losee  was  to  have  one-half  of  the 
profits  of  the  business  on  a  guaranteed  salary  of  $60 
per  month ;  if  one-half  of  the  profits  exceeded  $60  per 
month,  Losee  was  to  get  the  difference,  and  if  one-half 
the  profits  did  not  equal  $60  per  month  he  was  to  get 
just  the  $60 ;  and  that  Losee  agreed  exactly  with  Brun- 
son as  to  what  the  contract  meant.  On  cross-examina- 
tion Danielson  testified  that  Losee  said  that  he  would 
not  consider  a  position  unless  Brunson  would  guaran- 
tee him  at  least  $60  per  month,  and  if  he  could  work 
the  business  up  to  a  point  where  one-half  of  the  profits 
would  exceed  that  he  was  to  have  that  difference. 
Dupee  testified  that  Losee  answered  the  arbitrators 
that  as  he  understood  the  agreement  he  was  to  have 
a  guaranteed  salary  of  $60  per  month,  whether  there 
were  any  profits  or  not,  and  if  one-half  the  profits 
of  the  business  amounted  to  more  than  that  he  was 
to  have  one-half  the  profits  less  the  $60  and  that  the 
$60  was  not  to  be  carried  to  expense  account.  Dupee 
further  testified  that  both  Brunson  and  Losee  said 
that  Losee  was  to  have  a  guaranteed  salary  of  $60 
per  month,  and  one-half  the  profits  less  the  $60  guar- 
anteed salary.  On  cross-examination  of  Dupee  a  letter 
was  put  in  evidence  which  he  had  previously  written 
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in  answer  to  an  inquiry  as  to  what  Branson  and  Losee 
had  said  to  the  arbitrators,  in  which  letter  he  stated 
that  Branson  and  Losee  both  agreed  that  Losee  was 
to  have  a  guaranteed  salary  of  $60  per  month  and  one- 
half  the  profits  remaining  after  deducting  Losee 's  sal- 
ary. This  was  practically  the  language  of  the  letter 
and  equally  subject  to  two  constructions. 

If  the  foregoing  were  all  the  oral  testimony  on  thisf 
subject,  we  should  hold  that  justice  and  the  proofs 
required  either  that  the  contract  be  construed  to  con- 
form to  Branson's  contention  or  else  that  it  be  re- 
formed so  as  to  express  that  meaning.  But  Branson 
during  his  examination  was  further  asked  what  his 
understanding  of  the  agreement  was  and  he  answered : 
*'He  was  to  have  one-half  of  the  promts  if  the  profits 
exceeded  $60  per  month,  but  he  was  to  have  a  guaran- 
teed salary  of  $60  per  month;  in  case  the  profits  did 
not  exceed  $60  he  was  just  to  receive  his  guaranteed 
salary."  He  was  then  asked  what  he  stated  to  the 
arbitrators  as  his  imderstanding  of  the  agreement 
when  he  and  Losee  were  called  before  them,  and  he 
answered:  *'I  told  them  that  my  understanding  was 
that  Mr.  Losee  was  to  receive  one-half  the  profits  if 
the  profits  exceeded  the  salary.  In  case  the  profits  did 
exceed  the  $60  per  month,  then  the  $60  was  to  be  de- 
ducted." It  will  be  seen  that  this  is  entirely  incon- 
sistent with  all  the  other  oral  evidence  which  we  have 
above  stated,  and  is  in  harmony  with  the  view  taken 
by  the  court  below.  In  this  last  stated  evidence  Bran- 
son testifies,  not  that  the  salary  was  to  be  deducted 
from  one-half  the  profits,  or  that  if  one-half  the  profits 
exceeded  $60  per  month  Losee  was  to  have  that  excess, 
but  he  says  that  if  the  entire  profits  exceeded  the  $60 
per  month,  then  Losee  was  to  receive  one-half  of  said 
profits.  In  other  words,  the  salary  was  to  be  taken 
out  of  the  gross  proceeds,  and  the  profits  thus  ascer- 
tained were  to  be  divided.  While  that  is  inconsistent 
with  the  other  evidence  given  by  Branson  and  with  the 
testimony  of  Danielson  and  Dupee,  yet  Branson  was 
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the  defendant  seeking  to  establish  an  unusual  construc- 
tion of  the  words  employed  in  the  written  contract, 
and  Branson  having  given  this  construction  to  it  m 
the  evidence  last  quoted,  we  think  the  court  might  well 
conclude  either  that  that  was  the  true  version  of  what 
the  contract  meant  or  else  that  his  contradictory  tes- 
timony as  to  the  prior  negotiations  and  as  to  the  con- 
versation before  the  arbitrators  showed  that  his  own 
mind  was  in  confusion  as  to  what  the  contract  was. 
Witb  this  last  evidence  by  Branson  in  the  record,  we 
are  of  opinion  the  conclusion  of  the  master  and  the 
court  as  to  the  meaning  of  the  contract  should  not  be 
disturbed. 

It  is  contended  that  the  master  made  errors  in 
stating  the  account  as  to  certain  items  and  that  as  the 
result  thereof  the  amount  of  profits  found  by  the  mas- 
ter is  too  great.  Without  discussing  these  items  in 
detail,  we  think  it  sufficient  to  say  that  we  think  the 
master's  conclusions  warranted  by  the  testimony  and 
the  stipulations  which  were  used  as  evidence. 

The  decree  is  therefore  affirmed. 

Affirmed. 


Laura  Luckey,  Appellee,  t.  Yeomen  of  America,  Ap- 
pellant. 

Gen.  No.  4,937. 

1.  Res  judicata — tohat  does  not  bar  proceeding  under  coram 
nohis  section  of  Practice  Act.  A  decree  In  a  bill  in  equity  seeking 
relief  against  a  Judgment  at  law  does  not  bar  an  application  for 
relief  under  section  66  of  the  Practice  Act  of  1872,  where  such 
bill  in  equity  has  been  dismissed  because  of  the  existence  of  a 
remedy  at  law. 

2.  Insurance — section  1  of  act  of  June  21,  1895,  conceminff  the 
jurisdiction  of  Circuit  Courts  in  cases  against  insurance  companies, 
construed.  Held,  that  the  provision  of  section  1  of  said  act  of 
June  21,  1895,  which  provides  that  the  courts  of  record  of  the 
county  where  the  plain tifT  resides  shall  have  jurisdiction  of  ac- 
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tions  commenced  by  IndiyidualB  against  an  Insurance  company 
and  that  process  in  any  such  cause  may  be  directed  to  any  county 
in  the  state  for  service,  should  not  be  so  construed  as  to  require 
the  sending  of  the  process  to  the  home  office  of  the  insurance  com- 
pany, but  the  smnmons  may  properly  issue  to  the  sherifC  of  the 
county  in  which  the  action  is  instituted  and  served  upon  any 
proper  officer  of  the  defendant  company  who  may  be  found  in  such 
county. 

3.  Sebvick  of  pbocess — tDhen  upon  fraternal  "benefit  society  suf- 
ficient. Held,  that  the  service  in  this  case  upon  a  fraternal  bene- 
fit society,  defendant,  was  sufficient  by  being  had  upon  the  secre- 
tary of  one  of  the  subordinate  lodges  of  said  defendant  society. 

4.  Fraternal  benefit  societies — who  proper  plaintiff  to  recover 
disability  benefits  under  certificate.  The  beneficiary,  and  not  the 
member,  Is  the  proper  plaintifC  to  recover  disability  benefits  under 
a  certificate  which  promises  to  pay  to  such  beneficiary  upon  "the 
death  or  disability  of  said  member,"  and  contains  no  other  promise 
to  pay. 

5.  Practice  Act — section  66  construed.  Held,  that  under  appro- 
priate facts,  the  amount  of  a  Judgment  at  law  may  be  corrected 
by  motion  made  under  section  66  of  the  Practice  Act  of  1872. 

Assumpsit     Appeal  from  the  Circuit  Court  of  La  Salle  county; 

the  Hon.  Edoab  EIldredge,  Judge^  presiding.     Heard  in  this  court 

at  the  October  term,  1907.  Reversed  and  remanded.  Opinion  filed 
April  14,  1908. 

Statement  by  the  Court.  On  January  8,  1907,  at 
the  October  term,  1906,  appellee  recovered  a  judgment 
against  appellant  in  the  La  Salle  Circuit  Court  for 
$2,150  in  an  action  of  assumpsit.  Afterwards,  at  the 
March  term,  1907,  of  said  court,  appellant  entered  its 
motion  in  said  court  to  vacate  said  judgment  and  to 
correct  errors  in  fact  committed  in  the  proceedings 
resulting  in  the  entry  of  said  judgment.  This  motion 
was  under  section  66  of  the  Practice  Act  of  1872,  which 
is  in  part  as  follows:  ''The  writ  of  error  coram  nobis 
is  hereby  abolished,  and  all  errors  in  fact  committed 
in  the  proceedings  of  any  court  of  record,  and  which 
by  the  common  law  could  have  been  corrected  by  said 
writ,  may  be  corrected  by  the  court  in  which  the  error 
was  committed,  upon  motion  in  writing  made  at  any 
time  within  five  years  after  the  rendition  of  final  judg- 
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ment  in  the  case,  upon  reasonable  notice.'*  The 
motion  by  appellant  was  in  writing  and  set  np  in  detail 
varions  grounds  on  which  the  motion  was  based,  and 
it  showed  that  the  snit  was  upon  a  certain  life  insur- 
ance policy  or  beneficiary  certificate  issued  by  appel- 
lant; and  there  was  included  in  the  motion  certain 
sections  of  the  by-laws  of  appellant,  and  there  was 
attached  thereto  a  certain  application  on  which  said 
beneficiary  certificate  was  issued  and  also  a  copy  of 
the  entire  constitution  and  by-laws  of  appellant.  Upon 
a  hearing  of  the  motion  appellant  read  in  evidence  the 
affidavit  of  FVed  B.  Silsbee,  the  national  president  of 
appellant ;  the  affidavit  of  John  L.  Walker,  the  national 
secretary  of  appellant;  the  application  for  the  bene- 
ficiary certificate  in  question  and  all  papers  attached 
thereto ;  and  the  prtBcipe,  summons  and  return,  decla- 
ration and  pleadings  leading  up  to  the  judgment  which 
the  motion  sought  to  have  vacated.  Appellant  then 
read  in  evidence  a  transcript  of  what  was  alleged  to 
be  the  evidence  heard  by  the  court  before  the  entry  of 
said  judgment  and  also  the  certificate  of  incorporation 
of  appellant  and  certain  sections  of  its  by-laws;  and 
then  examined  Silsbee  as  a  witness  in  open  court. 
Appellee,  upon  the  hearing  of  said  motion,  read  in  evi- 
dence the  affidavit  of  George  H.  Haight  and  a  certified 
copy  of  a  bill  of  complaint  filed  in  a  certain  chancery 
cause  brought  by  the  Yeomen  of  America  against 
Laura  Luckey  in  said  La  Salle  Circuit  Court  after  the 
entry  of  said  judgment  and  before  the  making  of  the 
motion  now  in  question,  the  object  of  which  bill  was 
to  enjoin  the  collection  of  such  judgment  and  to  obtain 
a  decree  setting  aside  said  judgment  and  ordering  a 
new  trial  at  law  with  leave  to  said  Yeomen  of  America 
to  defend  therein;  also  a  demurrer  of  said  Laura 
Luckey  thereto;  also  a  decree  sustaining  said  de- 
murrer and  dismissing  said  bill  for  want  of  equity; 
all  of  which  was  before  the  entry  of  the  motion  now 
in  question.    The  motion  was  denied  at  the  costs  of 
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appellant.     This  is  an  appeal  from  that  order  and 
judgment. 

From  this  proof  it  appears  that  the  certificate  in 
question  was  issued  to  ''Charley*^  Luckey,  a  member 
of  Qrand  Bidge  Council,  No.  212,  of  the  Yeomen  of 
America,  located  at  Qrand  Eidge  (which  is  in  LaSalle 
county),  and  providing  for  payment  of  not  exceeding 
$2,000  to  Laura  Luckey,  his  mother,  in  case  of  his 
death  or  disability,  which  certificate  was  dated  August 
28,  1903,  and  was  countersigned  by  the  Grand  Bidge 
Council  on  September  9,  1903.  On  June  1,  1906, 
Charles  Luckey,  by  Amos  Luckey,  his  father  and  next 
friend,  sued  out  a  summons  against  appellant  from 
the  Circuit  Court  of  LaSalle  county,  directed  to  the 
sheriff  of  said  county  to  serve,  and  afterwards  it  was 
filed  in  court  with  a  return  of  service  thereon  by  the 
sheriff  of  said  county,  the  body  of  which  was  as  fol- 
lows: **I  have  duly  served  the  within  summons  on 
the  within  named  The  Yeomen  of  America,  by  reading 
the  same  and  by  leaving  a  copy  thereof  with  J.  T. 
Bute,  secretary  and  an  agent  of  the  within  named 
The  Yeomen  of  America,  this  1st  day  of  June,  1906. 
The  president  of  the  within  named  The  Yeomen  of 
America  is  not  found  in  my  county. '  ^  Afterwards,  on 
June  16,  1906,  on  motion  of  the  plaintiff  in  said  cause, 
an  order  was  entered  giving  leave  to  substitute  Laura 
Luckey  as  plaintiff  in  place  of  Charles  Luckey,  by 
Amos  Luckey,  his  father  and  next  friend.  Afterwards, 
on  September  24,  1906,  Laura  Luckey  filed  in  said 
cause  a  declaration  against  appellant  upon  said  bene- 
ficiary certificate.  On  January  8,  1907,  appellant  was 
ruled  to  plead  instanter  in  said  cause  and  was  de- 
faulted and  proofs  were  heard  and  the  judgment  in 
question  was  entered. 

Aldbioh  &  WoBCESTEB  and  Elmeb  E.  Bobebts,  for 
appellant. 

D.  B.  Snow  and  Hall  &  Haight,  for  appellee. 
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Mb.  Justice  Bibsll  delivered  the  opinion  of  the 
court. 

It  is  contended  by  appellee  that  the  decree  sustain- 
ing the  demnrrer  to  appellant's  bill  in  equity,  which 
prayed  for  the  same  relief  here  sought,  and  dismissing 
said  bill  for  want  of  equity,  is  a  bar  to  this  proceeding 
at  law  under  section  66  of  the  Practice  Act  of  1872, 
which  is  substantially  the  same  as  section  89  of  the 
Practice  Act  of  1907.  We  are  of  opinion  that  it  was 
not  such  a  bar,  under  the  principles  laid  down  in 
Farmers'  &  Mechanics'  Life  Assn.  v.  Caine,  123  HI. 
App.  419,  and  224  111.  599. 

The  home  office  of  api>ellant  was  in  Kane  county. 
Section  1  of  the  act  of  June  21,  1895,  concerning  the 
jurisdiction  of  Circuit  Courts  in  cases  against  insur- 
ance companies,  provides  that  the  courts  of  record  of 
the  county  where  the  plaintiff  resides  shall  have  juris- 
diction of  actions  commenced  by  any  individual  against 
any  insurance  company  and  that  process  issued  in  any 
such  case  may  be  directed  to  any  county  in  the  state 
for  service.  Appellant  insists  that  the  words  "may" 
in  that  statute  should  be  read  "shall,"  and  that  it 
was  essential  to  jurisdiction  that  the  summons  in  this 
case  should  have  been  sent  to  the  sheriff  of  Kane 
county  to  execute.  We  conclude  that  the  statute  just 
referred  to  was  intended  for  cases  against  insurance 
companies  where  the  plaintiff  could  not  find  in  his 
own  county  where  he  instituted  the  suit  any  agent  of 
the  insurance  company  upon  which  service  of  process 
against  such  insurance  company  could  lawfully  be  had; 
but  that  section  4  of  the  Practice  Act  of  1872  was  not 
intended  to  be  repealed  thereby  or  to  be  made  inappli- 
cable to  insurance  companies  who  had  in  the  county 
where  the  suit  was  brought  an  agent  upon  whom  serv- 
ice might  be  had.  That  section  authorizes  service  upon 
an  incorporated  company  by  leaving  a  copy  thereof 
with  the  president,  if  he  can  be  found  in  the  county 
where  the  suit  was  brought,  and  if  he  shall  not  be 
found  in  such  county,  then  by  leaving  a  copy  with  any 
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clerk,  secretary,  agent,  etc.  We  are  of  opinion  that 
this  summons  was  properly  addressed  to  the  sheriff  of 
La  Salle  county,  if  any  person  could  be  found  in  said 
county  upon  whom  service  could  lawfully  be  had. 

The  return  to  the  summons  in  this  case  showed  serv- 
ice upon  the  within  named  Yeomen  of  America  by 
reading  the  same  to  and  by  leaving  a  copy  thereof 
with  ' '  T.  J.  Bute,  secretary  and  an  agent  of  the  within 
named  The  Yeomen  of  America/'  the  president  of  said 
The  Yeomen  of  America  not  being  found  in  the  county. 
Appellant  contends  that  Bute  was  not  a  person  upon 
whom  service  of  a  summons  against  appellant  could 
lawfully  be  had.  At  the  close  of  the  certificate  upon 
which  this  suit  was  brought,  as  it  appears  upon  page 
48  of  the  record,  where  it  is  apparently  reproduced 
substantially  in  facsimile,  the  attestation  clause  is  on 
the  right-hand  side,  while  on  the  left-hand  side  is  the 
seal  of  the  supreme  council,  and  underneath  it,  still 
opi)osite  said  attestation  clause,  is  a  seal  bearing  the 
following  impression:  '^ Grand  Eidge  Council  No.  212 
Grand  Ridge  (Seal)  Illinois.  Yeomen  of  America." 
Below  this  are  the  signatures  of  the  supreme  president 
and  the  supreme  secretary,  followed  by  an  acceptance 
of  the  certificate  by  Charles  Luckey,  underneath  which 
is  the  following:  ''We  the  undersigned.  President  and 
Secretary  of  Grand  Eidge  Council  No.  212  of  the  Yeo- 
men of  America,  do  hereby  countersign  and  attach  the 
seal  of  this  council  hereto  this  9th  day  of  September, 
1903.  T.  J.  Bute,  Secretary.  J.  S.  Dearth,  Presi- 
dent.'* It  will  therefore  be  seen  that  the  certificate 
itself  bears  evidence  that  Bute  was  the  secretary  of 
the  local  council  of  appellant  at  Grand  Eidge  and  that 
his  oflScial  signature  as  secretary  and  his  affixing  of 
the  seal  of  the  local  council  were  essential  to  the  valid- 
ity of  the  certificate.  The  proof  shows  that  he  con- 
tinued to  hold  that  ofiice  from  that  time  till  the  service 
of  this  summons  upon  him  and  until  the  hearing  of  the 
proofs  on  default  and  the  entry  of  the  judgment.  Ap- 
pellant offered  in  evidence  a  transcript  of  the  proof 
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taken  before  the  court  upon  default,  upon  which  the 
judgment  was  based.  That  transcript  shows  that  Bute 
was  a  witness  at  that  hearing.  He  there  testified  that 
he  was  ''acting  as  secretary'*  of  appellant,  and  it  is, 
argued  that  a  person  merely  acting  as  secretary  would 
not  be  one  upon  whom  service  of  summons  could  be 
had.  But  it  is  plain  from  his  entire  examination  that 
he  meant  that  he  was  the  secretary  of  the  Grand  Bidge 
Council,  No.  212,  of  the  Yeomen  of  America,  and  has 
ever  since  been  such  secretary.  It  was  held  in  Grand 
Lodge  A.  0.  U.  W.  v.  Lochmann,  199  HI.  140,  that  in 
Illinois  the  relation  of  subordinate  lodges  to  the  grand 
lodge  in  societies  of  this  kind  is  that  of  agancy,  and 
in  Court  of  Honor  v.  Dinger,  221  IlL  176,  that  the 
officers  of  the  subordinate  lodge  act  as  agents  of  the 
supreme  lodge.  While  an  affidavit  read  in  evidence 
by  appellant  denies  that  Bute  was  the  secretary  or 
even  a  member  of  appellant,  it  is  not  denied  but  that 
he  was  when  the  summons  was  served  and  when  the 
trial  was  had  the  secretary  of  the  Grand  Bidge  Coun- 
cil of  appellant  and  a  member  thereof.  We  hold  that 
the  service  upon  him  was  sufficient.  That  service  was 
had  on  June  1,  1906.  The  proofs  show  without  con- 
tradiction that  appellant  had  at  or  about  that  time 
at  Ottawa  an  attorney,  who  was  also  the  local  agent 
of  appellant  at  Ottawa,  who  advised  appellant  of  the 
pendency  of  this  suit  at  its  head  office  in  Aurora  before 
June  15th.  The  president  states  that  he  did  not  know 
of  the  commencement  of  the  suit  until  about  July  10, 
1906,  but  there  is  no  showing  but  that  the  secretary  of 
appellant  at  its  home  office  or  some  other  officer  may 
have  immediately  known  of  the  commencement  of  said 
suit.  The  affidavits  of  Silsbee,  president  of  appellant, 
and  Haight,  attorney  for  appellee,  show  that  in  the 
latter  part  of  June,  or  early  in  July,  1906,  they  were 
in  communication  with  each  other  by  personal  inter- 
view and  by  telephone  concerning  the  pending  suit. 
There  is  a  sharp  controversy  between  them  as  to  ex- 
actly what  occurred.    Silsbee  alleges  that  he  convinced 
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Haight  that  he  should  amend  and  make  Charles  Luckey 
the  plaintiff,  and  that  Haight  agreed  to  do  so  and  to 
send  him  a  copy  of  the  declaration  when  filed;  and 
agreed  that  nothing  further  should  be  done  in  court 
except  to  make  the  amendment  and  to  file  the  declara- 
tion, till  Haight  sent  a  copy  of  the  declaration  to  Sils- 
bee ;  that  then  Silsbee  would  enter  the  general  appear- 
ance of  appellant  and  intended  to  file  pleas  (which  of 
itself  shows  that  he  did  not  then  intend  to  rely  upon 
the  insuflSciency  of  service  now  alleged) ;  that  he  did 
not  receive  a  copy  of  the  declaration,  and  paid  no  fur- 
ther attention  to  the  case,  in  reliance  upon  Haight  *s 
promise,  and  did  not  know  of  the  default  and  judgment 
until  after  that  term  had  expired  and  an  execution 
had  been  placed  in  the  hands  of  the  sheriff  of  Kane 
county.  Haight  alleges  that  there  was  no  agreement 
to  change  the  name  of  the  plaintiff  back  to  Charles 
Luckey;  that  he  applied  to  Silsbee  for  a  copy  of  the 
application  and  of  the  proofs  of  disability,  and  stated 
to  Silsbee  that  he  could  not  well  draw  the  declaration 
without  said  proofs  of  disability;  that  Silsbee  prom- 
ised to  send  them  to  him;  that  later  he  again  called 
upon  Silsbee  for  said  proofs  of  disability  and  had  an- 
other promise  that  they  should  be  sent  him;  that  he 
never  received  such  proofs,  and  became  satisfied  that 
Silsbee  was  deceiving  him,  and  thereafter  proceeded 
without  further  intercourse  with  the  head  office.  It 
will  thus  be  seen  that  from  the  time  the  president  was 
fully  informed  of  the  nature  and  pendency  of  the  suit, 
and  from  the  time  that  defendant's  local  attorney  knew 
thereof,  till  the  judgment  was  rendered,  was  about  six 
months,  and  that  from  the  filing  of  the  declaration  till 
the  default  was  about  three  and  one-half  months. 

Appellant  argues  that  this  action  could  not  be  main- 
tained in  the  name  of  Laura  Luckey,  but  that  the  cause 
of  action  was  in  Charles  Luckey,  the  member,  so  long 
as  he  lived,  and  that  Laura  Luckey  had  no  cause  of 
action  except  in  the  event  of  the  death  of  Charles 
Luckey.    From  an  examination  of  the  various  sections 
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of  the  by-laws  relating  to  this  subject  it  would  seem 
to  be  a  reasonable  inference  from  the  rather  ambig- 
uous language  used  therein  that  they  intend  that  the 
member  shall  be  the  one  who  shall  receive  payment  for 
disabilities,  and  that  the  beneficiary  named  shall  only 
receive  payment  in  case  of  the  death  of  the  member. 
But  this  certificate  does  not  so  read.  It  provides  that 
appellant  **  hereby  promises  and  binds  itself  to  pay  out 
of  its  reserve  fund  to  Laura  Luckey,  related  as  mother, 
a  sum  not  exceeding  $2,000,  in  accordance  with  and 
under  the  provisions  of  section  120  of  the  laws  gov- 
erning said  fund,  upon  satisfactory  evidence  of  the 
death  or  disability  of  said  member,*'  the  member  hav- 
ing been  previously  named  as  "Charley"  Luckey. 
Said  section  120  of  the  by-laws  relates  to  the  death  of 
the  member  only,  and  other  sections  cover  the  subject 
of  partial  disability  and  total  disability.  If,  therefore, 
in  the  part  just  quoted  "or  disability"  had  been  omit- 
ted, then  it  would  be  clear  that  Laura  Luckey  had  no 
cause  of  action  during  the  life  of  the  member.  But  the 
promise  here  is  to  pay  to  Laura  Luckey  upon  **the 
death  or  disability  of  said  member,"  and  there  is  no 
other  promise  in  this  certificate  to  pay  anything  to 
anyone.  It  is  therefore  obvious  that  if  the  suit  had 
been  prosecuted  in  the  name  of  the  member,  he  was 
liable  to  be  met  with  the  defense  that  the  money  by 
the  express  terms  of  the  contract  was  payable  only  to 
his  mother.  How  the  certificate  came  to  be  made  to 
read  as  it  does  is  not  explained.  The  by-laws  in  ques- 
tion had  been  in  force  only  a  little  over  three  months, 
and  it  may  be  that  this  was  an  old  form  of  certificate 
which  conformed  to  previous  by-laws.  Be  that  as  it 
may,  appellee  ought  not  to  be  deprived  of  a  recovery 
because  of  the  by-laws  when  suing  upon  a  contract  ex- 
pressly made  payable  to  herself  alone.  But  we  regard 
this  as  immaterial  for  another  reason.  Charles  Luckey 
brought  the  suit.  On  his  motion  Laura  Lui*kcy  was 
substituted  as  plaintiff.  He  was  a  witness  at  the  hear- 
ing after  the  default.    He  is  bound  by  the  judgment 
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and  would  be  estopped  from  bringing  a  suit  in  his  own 
name  npon  this  certificate  after  his  mother  had  recov- 
ered the  full  amount  due. 

The  disability  alleged  is  total  blindness  of  both  eyes. 
The  bill  in  equity  asserted  that  the  member  is  not 
totally  blind.  No  such  point  was  made  upon  the  motion 
to  vacate  the  judgment.  The  proofs  taken  upon  the 
default  and  offered  by  appellant  upon  the  hearing  of 
this  motion  show  that  Charles  Luckey  is  practically 
totally  blind  and  irrecoverably  so.  It  is  true  that  he 
can  discern  with  one  eye  the  difference  between  a 
strong  light  and  total  darkness,  but  he  cannot  see  anv 
visible  objects  nor  distinguish  the  windows  in  a  room 
by  looking  at  them,  and  his  affliction  is  undoubtedly 
total  disability. 

There  are  two  respects  in  which  the  judgment  is  not 
in  harmony  with  the  by-laws.  It  is  for  too  large  a 
simi.  The  promise  is  not  to  pay  $2,000,  but  a  sum  not 
exceeding  $2,000.  It  is  clear  that  the  payment  is  to 
be  made  pursuant  to  the  by-laws.  Section  106  thereof 
defines  total  disability  and  includes  the  disability  of 
total  blindness  and  provides  for  the  payment  in  such 
case  of  *'the  full  certificate,  less  unpaid  costs,''  after 
proofs  of  disability,  etc.  Section  108  provides  that  the 
unpaid  balance  of  the  purchase  price  shall  be  deducted 
from  the  certificate.  Section  109  is  as  follows:  ''Our 
Plan — Justice  to  All — Is  understood  to  mean  that  all 
members  shall  pay  the  cost  price  for  their  insurance 
regardless  of  the  date  of  death.  In  computing  the 
cost  of  Insurance  on  our  tables,  the  monthly  payments 
are  figures  to  seventy  years  of  age  on  all  ages  below 
fifty,  and  expectancy  tables  are  used  for  all  ages  above 
and  including  fifty  years  of  age."  Section  110  pro- 
vides, among  other  things,  as  follows:  ''If  death  or 
disability  occurs  previous  to  reaching  seventy  years  of 
age  or  expectancy  period,  the  unpaid  monthly  pay- 
ments for  the  unexpired  time  will  be  deducted  from 
the  certificate.''  Appellant  had  two  classes  of  certifi- 
cates, called  "A"  and  "B."    Section  117  of  the  by- 
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laws  i's  a  table  of  rates  tinder  certificate  **B/^  Charles 
Luckey  *s  nearest  birthday  at  the  time  of  the  applica- 
tion for  insurance  was  the  eighteenth.  The  rates  for 
certificate  '*B'*  required  a  person  of  that  age  to  pay 
forty  cents  per  month  on  each  $1,000  of  insurance. 
He  therefore  paid  eighty  cents  per  month.  Silsbee 
testified  that  up  to  and  including  the  month  of  Decem- 
ber, 1906,  Charles  Luckey  had  paid  into  the  order 
for  forty  months,  or  $32.  As  he  paid  eighty  cents 
per  month,  and  was  insured  at  the  age  of  eighteen, 
the  by-laws  required  him  to  pay  eighty  cents  per 
month  for  fifty-two  years,  or  for  624  months.  The 
total  sum  he  would  therefore  have  to  pay  for  his  in- 
surance, if  he  had  continued  to  pay  till  he  reached 
the  age  of  seventy  years  would  be  $499.20.  That  sum, 
deducted  from  $2,000,  would  leave  $1,500.80.  Accord- 
ing to  the  by-laws  his  certificate,  therefore,  was  treated 
as  worth  the  net  value  of  $1,500.80  at  the  time  it  was 
issued.  He  paid  $32  in  monthly  payments.  Therefore, 
according  to  the  plan  of  the  society,  the  net  value  of 
liis  policy  on  December  31,  1906,  just  before  this  judg- 
ment was  entered,  was  $1,532.80,  and  the  judgment  was 
for  $617.20  more  than  the  liability  of  the  company 
upon  said  certificate.  We  do  not  feel  called  upon  to 
decide  whether  it  was  wise  or  reasonable  for  such  a 
society  to  require  its  members  to  pay  the  cost  of  the 
insurance  till  the  member  would  have  reached  the  age 
of  seventy  years,  regardless  of  whether  the  insurance 
is  kept  in  force  that  long.  It  is  sufficient  in  this  action 
at  law  that  the  certificate  and  by-laws  show  that  that 
is  the  contract  between  the  member  and  the  society. 
It  is'  perhaps  due  to  the  trial  court  to  say  that  if  the 
transcript  of  the  evidence  heard  upon  the  default  con- 
tained all  the  evidence  presented  to  the  court  below, 
as  seems  to  have  been  admitted  on  the  hearing  of  the 
motion,  then  the  trial  court  in  rendering  judgment  did 
not  have  before  it  the  by-laws,  but  acted  on  the  suppo- 
sition that  the  certificate  was  a  promise  to  pay  $2,000 
upon  total  disability. 
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It  is  contended  by  appellee  that  if  the  amount  is  too 
large,  it  cannot  be  corrected  on  this  motion.  The  scope 
and  purpose  of  the  motion  are  defined  in  the  late  cases 
of  Mitchell  v.  King,  187  HI.  452 ;  Consolidated  Coal  Co. 
V.  Oeltjen,  189  HI.  85 ;  Tosetti  Brewing  Co.  v.  Koehler, 
200  111.  369 ;  Pisa  v.  Eesek,  206  111.  344,  and  Domitzski 
V.  Am.  Linseed  Oil  Co.,  221  HI.  161.  From  these  cases 
it  may  well  be  doubted  whether  relief  merely  as  to 
the  amount  of  the  judgment  can  be  granted  on  this 
motion.  But  there  are  two  considerations  tending  to 
the  opposite  conclusion :  First,  the  failure  to  credit  ap- 
pellant with  the  '^unpaid  cost"  was  an  error  in  fact 
arising  from  the  failure  of  appellee  to  present  the  by- 
laws to  the  trial  court.  Second,  appellee  by  her  de- 
murrer has  induced  the  court  to  hold  that  there  was 
no  remedy  in  equity,  obviously  because  there  was  this 
remedy  at  law.  If  we  hold  now  that  relief  against 
this  excess  cannot  be  granted  in  this  motion  at  law, 
we  shall  be  met  at  the  next  term  by  a  writ  of  error  in 
the  chancery  cause  and  shall  be  compelled  to  hold  that 
relief  should  have  been  granted  in  that  cause.  We 
conclude  that  appellee,  having  procured  the  dismissal 
of  the  bill  in  equity  without  a  hearing,  should  not  now 
be  permitted  to  object  to  the  granting  of  this  relief 
here. 

The  judgment  is  unauthorized  by  the  by-laws  in 
another  particular.  This  certificate  belonged  in  class 
**B.''  An  examination  of  sections  108,  110,  117  and 
118  of  the  by-laws  shows  that  certificates  under  class 
*'B"  are  not  to  be  paid  in  cash  down,  but  that  payments 
of  20  per  cent,  annually  will  be  made  for  five  years  in- 
stead of  in  a  lump  sum.  It  would  therefore  seem  from 
the  by-laws  that  appellee  was  entitled  to  recover  $306.56 
annually  for  five  years,  instead  of  $1,532.80  at  once. 
We  however  do  not  feel  called  upon  to  correct  this  in 
this  proceeding.  First.  It  would  be  a  dilatory  defense, 
if  interposed,  and  does  not  affect  the  amount  of  the 
liability  of  appellant.  Second.  Silsbee  testified  that 
the  net  value  of  the  policy  on  December  31,  1906,  was 
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$1,532.80,  and  being  asked  by  the  conrt  whether  his  un- 
derstanding of  the  by-laws  was  that  there  would  have 
to  be  a  suit  for  each  separate  installment  as  it  became 
due,  gave  an  answer  which  showed  that  he  himself  was 
in  doubt  as  to  the  meaning  of  the  by-laws  on  that  sub- 
ject. Third.  In  the  bill  in  equity  filed  by  appellant 
and  sworn  to  by  Silsbee  it  was  alleged  that  under  the 
by-laws  20  per  cent,  was  payable  after  due  proof  of  dis- 
ability and  allowance  of  the  claim  and  that  the  balance 
was  payable  in  sixteen  equal  quarterly  instalments, 
payable  on  the  last  days  of  March,  June,  September  and 
December  following  the  first  payment,  and  this  although 
section  18  of  the  by-laws  attached  to  the  bill  of  com- 
plaint as  an  exhibit  provides  for  * '  five  annual  payments 
in  case  of  disability. ' '  As  the  officers  of  appellant  are 
in  so  much  doubt  as  to  the  meaning  of  the  by-laws  on 
this  subject,  we  shall  not  undertake  to  enforce  theuL 

The  order  is  therefore  reversed  and  the  cause  is  re- 
manded with  directions  to  the  court  below,  if  plaintiff 
shall  remit  $617.20  of  the  principal  of  the  judgment, 
then  to  enter  an  order  for  the  indorsement  of  that 
credit  upon  all  executions,  and  that  the  judgment  shall 
be  satisfied  upon  payment  of  $1,532.80  of  the  principal 
of  the  judgment,  and  interest  thereon,  and  costs  to  the 
date  of  the  judgment,  adjudging  the  costs  of  the  mo- 
tion against  plaintiff;  and  if  plaintiff  shall  not  make 
such  remittitur,  then  to  vacate  the  judgment  and  grant 
the  defendant  leave  to  plead  to  the  merits. 

Reversed  and  remanded  with  directions. 


Ernest  T.  Gonid,  Appellee,  r.  Aurora,  Elgin  &  Chicago 

Railway  Company,  Appellant. 

Gen.  No.  4,893. 

1.  Instruction — lohen  ignores  doctrine  of  assumed  risk.  The 
declaration  not  alleging  that  the  plaintiff  did  not  assume  the  risk 
from  which  his  Injury  resulted,  an  instruction  upon  the  prepon- 
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derance  of  the  evidence,  as  follows,  Is  erroneous  as  Ignoring  the 
doctrine  of  assumed  risk. 

"The  court  Instructs  the  Jury  that  If  they  find  from  the  evi- 
dence that  the  plaintiff  has  made  out  his  case  by  a  preponderance 
of  the  evidence,  as  alleged  in  the  declaration,  then  the  jury  should 
find  the  defendant  guilty,  and  assess  his  damages  at  whatever 
sum  the  evidence  shows.  If  any,  under  the  Instructions  of  the 
court,  he  has  sustained." 

2.  iNSTBUCTioN — What  thould  cofitain  which  concJudet  with  di- 
rection to  jury.  When  an  Instruction  directs  a  verdict  for  either 
party  or  directs  a  verdict  In  case  the  Jury  shall  find  certain  facts, 
it  must  contain  all  the  facts  which  will  authorize  the  verdict 
directed. 

3.  Pleading — what  not  equivalent  to  allegation  of  non-assump- 
tion of  risk.  Held,  that  an  allegation  contained  In  a  declaration 
that  the  plaintiff  had  no  knowledge  of  a  particular  condition  therein 
averred,  is  not  equivalent  to  an  allegation  of  non-assumption  of 
risk. 

4.  New  tbial — when  newly  discovered  evidence  ground  for. 
Newly  discovered  evidence  material  in  character  which  would 
Justify  a  change  in  the  result,  is  ground  for  a  new  trial,  where 
there  was  no  lack  of  diligence  in  ascertaining  its  existence. 

5.  EvmENCE — what  not  part  of  res  gestae,  A  statement  by  a 
foreman  or  superintendent  that  he  knew  that  It  was  dangerous 
for  the  plaintiff  to  work  upon  the  platform  by  reason  of  which 
he  was  Injured,  made  after  and  away  from  the  scene  of  the  acci- 
dent. Is  not  part  of  the  res  gestae  and  does  not  bind  the  master. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henry  B.  Willis,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1907.  Reversed  and 
remanded.    Opinion  filed  April  16,  1908. 

Statement  by  the  Court.  A  power  house  was  in 
course  of  erection  for  appellant  at  Batavia,  in  Kane 
county.  After  the  walls  were  up  and  long  before  the 
completion  of  the  building,  two  freight  elevators  were 
erected  just  inside  the  west  wall  of  the  building  and 
they  were  used  to  carry  material  from  the  ground  floor 
to  the  different  floors  above  as  required.  The  south 
elevator  was  operated  with  eight  or  nine  counter- 
weights weighing  together  about  3,500  pounds,  which 
ran  up  and  down  in  a  shaft  about  sixteen  inches  by 
twenty-four  inches  in  size  on  the  north  side  of  the  ele- 
vator and  back  against  the  wall  being  therefore  just 
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outside  the  northwest  corner  of  the  elevator  shaft. 
When  the  elevator  went  up  the  counter-weights  went 
down  in  this  counter-weight  shaft,  being  controlled  in 
their  direction  by  a  groove  upon  an  upright  iron  beam 
which  formed  a  part  of  the  frame  of  the  shaft.-  When 
the  elevator  went  down  the  weights  went  up.  This 
counter-weight  shaft  was  not  guarded  at  the  time  here 
in  controversy.  Some  considerable  distance  above  the 
ground  floor  there  was  an  iron  or  steel  platform  about 
this  south  elevator  shaft.  This  platform  was  about 
twelve  feet  by  fourteen  feet.  It  was  formed  of  **I'' 
beams  with  other  iron  construction  between  them.  Ap- 
pellee was  a  laborer  engaged  in  strengthening  this  plat- 
form by  placing  angle  irons  upon  the  frame  thereof. 
He  had  to  put  bolts  through  the  angle  irons  and  through 
the  *'I"  beams  and  in  order  to  perform  that  work 
found  it  necessary  or  convenient  to  do  the  work  lying 
upon  his  stomach.  In  that  position  he  moved  from 
place  to  place  about  the  platform.  The  elevator  was 
in  operation  while  he  was  doing  this  work.  Just  prior 
to  the  accident  here  in  question  appellee,  then  work- 
ing between  the  two  elevator  shafts,  found  himself  un- 
able to  get  in  certain  angle  irons  without  help,  and 
he  called  for  the  aid  of  two  men  who  were  operating 
the  elevator.  They  stopped  the  elevator  and  ren- 
dered him  the  required  assistance.  They  told  him 
they  were  going  to  bring  up  some  cinders.  After 
they  finished  helping  him  they  lowered  the  elevator 
to  the  bottom,  took  on  a  fireman  who  wished  lo  oil 
some  machinery,  and  then  went  up  with  the  elevator. 
Just  at  this  instant  appellee  accidently  placed  one  of 
his  feet  over  or  into  the  counter-weight  shaft  of  the 
elevator  in  question,  and  as  the  elevator  ascended  and 
the  counter-weights  sank  they  caught  and  crushed  his 
foot,  which  had  to  be  amputated  afterwards. 

Appellee  brought  this  suit  against  appellant  to  re- 
cover damages  for  said  injury.  He  filed  a  declara- 
tion to  which  a  demurrer  was  confessed,  and  then 
filed  an  amended  declaration  containing  a  single  count. 
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It  averred  that  appellee  was  in  the  service  of  appel- 
lant as  a  workman,  described  the  situation  and  alleged 
that  there  was  a  guard  which  belonged  to  said  counter- 
weight shaft  or  slide  shaft,  as  the  amended  declara- 
tion  named  it,  which  guard  was  necessary  for  the 
safety  of  the  workmen  about  the  shaft,  and  that  by  the 
neglect  of  appellant  it  had  not  been  placed  upon  the 
shaft;  that  plaintiff  had  no  knowledge  of  the  unsafe 
condition  of  the  elevator  shaft  or  of  the  absence  of 
guards  therefrom,  and  that  while  he  was  at  work  and 
necessarily  lying  upon  his  stomach  in  the  performance 
of  his  work  and  exercising  all  care  for  his  personal 
safety  through  the  negligence  of  appellant  in  allowing 
said  weight  to  be  operated  without  a  proper  guard  and 
in  allowing  the  guard  to  be  removed  from  the  shaft, 
or  in  negligently  failing  to  place  a  guard  in  front 
thereof,  and  in  allowing  said  weight  shaft  thereby  to 
become  out  of  repair  and  dangerous,  his  foot  was 
pushed  into  the  slide  and  crushed  and  afterwards 
necessarily  amputated.  Appellant  filed  pleas  of  the 
general  issue  and  of  the  Statute  of  Limitations  to  said 
amended  declaration.  A  demurrer  was  sustained  to 
the  plea  of  the  Statute  of  Limitations.  The  cause 
went  to  trial  upon  the  amended  declaration  and  a  plea 
of  not  guilty.  Appellee  had  a  verdict.  A  motion  by 
appellant  for  a  new  trial  was  denied.  Appellee  had 
judgment  on  the  verdict  and  this  is  an  appeal  there- 
from, 

Hopkins,  Pbffebs  &  Hopkins,  for  appellant. 

Frank  W.  Joslyn  and  Waitb  Joslyn,  for  appellee; 
BoTSFOBD,  Wayne  &  Botsfobd,  of  counsel. 

Mb.  Justice  Dibblij  delivered  the  opinion  of  the 

court. 

The  fourth  instruction  given  to  the  jury  at  the  re- 
quest of  appellee  was  as  follows: 

* '  The  court  instructs  the  jury  that  if  they  find  from 
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the  evidence  that  the  plaintiff  has  made  out  his  case 
by  a  preponderance  of  the  evidence,  as  alleged  in  the 
declaration,  then  the  jury  should  find  the  defendant 
guilty,  and  assess  his  damages  at  whatever  sum  the 
evidence  shows,  if  any,  under  the  instructions  of  the 
court,  he  has  sustained/* 

It  is  argued  that  this  instruction  excludes  the  de- 
fense of  assumed  risk,  and  that  it  was  therefore  error 
to  give  it.  Appellee  was  familar  with  the  place  where 
he  was  at  work  and  with  all  the  surroundings.  The 
open  counter- weight  shaft  was  in  plain  sight  to  any 
one  who  looked.  The  counter-weights  were  six  feet 
high  and  passed  up  and  down  the  shaft  whenever  the 
elevator  moved  and  in  the  opposite  direction  from  the 
elevator.  There  was  nothing  to  obstruct  the  view  of 
the  weights  as  they  passed  up  and  down  the  shaft 
There  was  reasonable  ground  for  appellant  to  con- 
tend before  the  jury  that  appellee  assumed  the  risk 
of  the  condition  to  which  his  injury  was  due.  The 
declaration  did  not  charge  that  this  was  a  risk  which 
appellee  did  not  assume.  It  did  charge  that  appellee 
had  no  knowledge  that  the  counter-weights  had  a  shaft 
of  their  own  outside  of  the  elevator  shaft.  But  that 
did  not  constitute  an  averment  that  appellee  did  not 
assume  the  risk  nor  was  it  equivalent  to  such  an  alle- 
gation. The  servant  assumes  not  only  all  obvious 
dangers  and  all  dangers  which  are  known  to  him,  but 
also  all  dangers  which  ordinary  care  for  his  own 
safety  would  have  revealed  to  him  (Jones  &  Adams 
Co.  V.  George,  227  111.  64),  and  he  is  chargeable  with 
knowledge  of  all  the  conditions  of  which  he,  in  the 
exercise  of  due  care,  has  equal  opportunity  with  his 
employer  to  know.  E.  J.  &  E.  Ry.  Co.  v.  Myers.  226 
111.  358.  The  instruction  under  discussion,  that  if  ap- 
pellee had  made  out  his  case  by  a  preponderance  of 
the  evidence  as  alleged  in  the  declaration  the  jury 
should  find  appellant  guilty  and  assess  damages,  in 
effect  told  the  jury  that  appellant  could  be  found 
guilty,  even  though  appellee  assumed  the  risk  of  that 
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condition  which  caused  his  injury.  This  was  rever- 
sible error.  I.  C.  R.  E.  Co.  v.  Smith,  208  HI.  608,  619 ; 
Terra  Cotta  Lmnber  Co.  v.  Hanley,  214  111.  243 ;  Mont- 
gomery Coal  Co.  V.  Barringer,  218  111.  327;  Pioneer 
Fire  Proofing  Co.  v.  Clifford,  125  HI.  App.  352.  Ap- 
pellee contends  that  the  declaration  negatives  the  as- 
sumption of  risk,  under  the  authority  of  Kirk  &  Co. 
V.  Jajko,  224  111.  338,  to  which  may  be  added  North 
Chicago  St.  R.  R.  Co.  v.  Auffmann,  221  III.  614,  and 
Springfield  Boiler  Co.  v.  Parks,  222  HI.  3^5.  The 
amended  declaration  in  this  case  does  not  contain  any 
such  averments  as  those  set  out  in  the  cases  citied, 
which  were  there  held  to  relieve  those  servants  of  the 
assumption  of  the  risks  of  the  conditions  which  caused 
the  injuries.  Appellee  also  contends  that  the  error  in 
this  instruction  is  cured  by  other  instructions  given 
at  the  request  of  appellant,  which  properly  stated  to 
the  jury  the  law  governing  the  assumption  of  risks  by 
appellee.  There  would  be  force  in  this  contention  if 
the  instruction  in  question  did  not  direct  a  verdict, 
but  when  an  instruction  directs  a  verdict  for  either 
party,  or  directs  a  verdict  in  case  the  jury  shall  find 
certain  facts,  it  must  contain  all  the  facts  which  will 
authorize  the  verdict  directed.  Pardridge  v.  Cutler, 
168  HI.  504;  I.  C.  R.  R.  v.  Smith,  supra;  Pitman  v. 
C.  &  E.  I.  R.  R.  Co.,  231  m.  581.  This  instruction  was 
especially  injurious  in  this  case  because  under  the  evi- 
dence, which  we  have  not  fully  stated,  it  is  a  serious 
question  whether  appellee  did  not  have  such  means  of 
knowledge  as  caused  him  to  assume  the  risk  of  the 
conditions  which  resulted  in  his  injury. 

One  of  the  grounds  upon  which  a  new  trial  was 
asked  was  newly  discovered  evidence.  Appellee  testi- 
fied in  chief  that  he  had  no  knowledge  whatever  of  the 
construction  of  the  elevator  shaft;  that  he  had  never 
before  the  accident  observed  those  counter-balance 
weights  plying  up  and  down ;  and  that  in  all  elevators 
which  he  had  seen  the  weights  go  up  and  down  in  a 
groove  or  slot  inside  the  elevator  shaft  itself.    In  sup- 
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port  of  the  motion  for  a  new  trial  appellant  read  the 
affidavits  of  Arthur  C.  Tremain  and  of  E.  0.  Burg- 
hardt,  who  stated  that  at  the  time  of  and  prior  to 
appellee's  injury  they  were  engaged  in  the  work  of 
construction  at  said  power  house;  that  during  that 
time  appellee  had  been  engaged  in  drilling  holes  in 
the  counter-weight  shaft  of  said  elevator  so  that  a 
wire  screen  might  be  attached  to  inclose  the  shaft  in 
which  said  counter-weights  worked  when  the  elevator 
was  in  operation;  that  prior  to  the  accident  appellee 
repeatedly  rode  up  and  down ;  that  while  appellee  was 
drilling  said  holes  for  fastening  said  screen  to  enclose 
said  counter-weight  shaft,  the  affiant  repeatedly  saw 
him  stand  upon  the  counter-weights  and  had  seen  him 
ride  up  and  down  in  said  counter-weight  shaft  while 
so  standing  on  said  counter-weights,  and  that  appellee 
had  caused  said  counter-weights  to  stop  at  diiferent 
positions  in  said  counter-weight  shaft  while  he  stood 
thereon  and  drilled  holes  up  and  down  said  shaft :  that 
appellee  was  thoroughly  familiar  with  the  working  of 
the  elevator  and  all  its  parts,  and  with  the  location  of 
the  shaft  in  which  the  counter-weights  worked,  and 
with  the  position  and  operation  of  said  counter-weights 
when  the  elevator  was  in  operation;  that  the  holes 
which  appellee  had  been  engaged  in  drilling  to  fasten 
said  screen  to  enclose  said  shaft  were  in  the  "I'' 
beams  which  formed  the  slide  on  which  the  counter- 
weights  worked,  and  that  while  engaged  in  said  work 
appellee  repeatedly  for  days  prior  to  said  accident  had 
seen  the  elevator  and  counter-weights  in  operation. 
They  further  stated  that  before  the  case  was  tried 
the.  attorneys  for  appellant  and  a  special  agent  for 
appellant  had  inquired  of  them  what  knowledge  they 
possessed  in  regard  to  said  accident  and  appellee's 
employment  there  and  concerning  appellee's  knowl- 
edge of  the  conditions  surrounding  the  place  of  the 
accident  and  the  elevator  counter-weights  and  plat- 
form; that  the  affiants  sympathized  with  appellee  be- 
cause he  was  a  fellow  workman  and  had  suffered  much 
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from  the  injury,  and  that  therefore  they  did  not  dis- 
close the  facts  above  stated  to  said  attorneys  or  to 
said  agent,  and  did  not  allow  any  one  to  learn  that 
they  were  acquainted  with  said  facts  or  had  any 
knowledge  on  the  subject  till  long  after  the  trial ;  and 
that  they  would  testify  to  said  facts  upon  another 
trial  of  said  cause.  Appellant  also  filed  with  said  mo- 
tion the  affidavits  of  the  two  attorneys  who  tried  the 
cause  for  appellant,  in  which  they  show  that  they  had 
diligently  questioned  Tremain  and  Burghardt  on  these 
subjects  and  had  failed  to  learn  that  they  knew  any- 
thing of  appellee's  knowledge  of  the  conditions.  When 
appellee  testified  that  he  had  never  seen  the  weights 
passing  up  and  down  the  counter- weight  shaft  and  did 
not  know  that  they  were  not  inside  the  elevator  shaft 
and  did  not  know  that  they  were  unguarded,  appel- 
lant had  no  means  to  meet  that  proof,  so  far  as  ap- 
pears in  this  record,  and  the  affidavits  of  the  attorneys 
show  due  diligence  to  ascertain  if  Tremain  and  Burg- 
hardt knew  anything  of  appellee's  knowledge  of  the 
conditions.  This  newly  discovered  evidence  was  very 
material,  for  if  the  proof  had  shown  the  facts  stated 
in  said  affidavits,  that  would  have  warranted  the  jury 
in  finding  that  appellee  had  full  knowledge  of  the  con- 
ditions and  of  the  location  of  the  counter- weight  shaft, 
and  of  the  manner  in  which  the  weights  played  up 
and  down,  and  knew  that  it  was  not  guarded,  not  only 
from  his  ability  to  ride  up  and  down  in  the  shaft  but 
from  the  fact  that  he  was  doing  some  of  the  work 
preliminary  to  enclosing  the  counter- weight  shaft  with 
a  guard.  It  would  have  warranted  the  jury  in  find- 
ing that  he  was  guilty  of  contributory  negligence  when 
he  placed  his  foot  in  the  counter- weight  shaft  at  a 
time  when  he  knew  by  what  he  had  just  been  told  that 
the  elevator  was  about  to  ascend  which  would  cause 
the  counter  weights  to  descend.  We  are  of  opinion 
the  court  should  have  awarded  a  new  trial  because  of 
this  newly  discovered  evidence. 
It  was  a  sharply  disputed  question  of  fact  whether 
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appellee  was  a  servant  of  appellant,  as  alleged  in  the 
declaration,  or  whether  the  Cleveland  Construction 
Company  had  the  contract  for  the  erection  of  said 
power  honse  and  appellee  was  in  its  employ.  Appel- 
lee contends  that  appellant  cannot  raise  this  question 
for  lack  of  a  special  plea,  and  relies  upon  McNulta  v. 
Lockridge,  137  Dl.  270;  C.  &  E.  I.  KB.  Co.  v.  Sclm^itz, 
211  111.  446;  Chicago  Union  Traction  Co.  v.  Jerka,  227 
111.  95,  and  cases  there  cited.  Appellant  contends  that 
the  rules  laid  down  in  these  authorities  do  not  apply 
to  the  question  whether  the  plaintiff  is  the  servant  of 
the  defendant,  but  that  where  the  declaratipn  avers 
the  existence  of  the  relation  of  master  and  servant, 
and  the  case  rests  upon  that  averment,  the  plaintiff 
must  prove  the  allegations,  relying  upon  such  cases 
as  Condon  v.  Schoenf  eld,  214  111.  226.  As  the  evidence 
is  conflicting  upon  this  subject  and  the  question  may 
not  arise  again  we  deem  it  xmnecessary  to  decide  this 
question. 

Appellee  was  allowed  to  prove  over  objection  that 
some  time  after  the  accident  and  at  another  place 
Aulthouse,  appellee 's  foreman  or  superintendent,  made 
remarks  indicating  that  he  knew  it  was  dangerous  to 
send  appellee  to  work  upon  the  platform  where  he 
was  injured.  It  is  a  controverted  question  whether 
Aulthouse  was  in  the  employ  of  appellant  or  of  the 
Cleveland  Construction  Company,  or  indeed  was  the 
Cleveland  Construction  Company  itself,  but  in  either 
event  his  statements,  made  after  and  away  from  the 
scene  of  the  accident,  could  not  bind  appellant  and 
shouM  not  have  been  admitted.  M.  C.  R.  R.  Co.  v. 
Gougar,  55  111.  503;  Jenks  v.  Burr,  56  111.  450;  Primm 
V.  Legg,  67  111.  500;  M.  C.  R.  R.  Co.  v.  Carrow,  73  111. 
348. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded.    , 

Reversed  and  remanded. 

Mr.  Presiding  Justice  Willis  having  presided  at 
the  trial  of  this  case  in  the  lower  court,  took  no  part 
in  its  decision  here. 
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Nels  Herman^  Appellee,  y.  C.  C.  Wroughton^  Appellant. 

Oen.  No.  4,936. 

Verdict — when  not  disturhed  as  against  the  evidence.  Where  a 
controversy  la  purely  one  of  fact  and  the  evidence  Is  conflicting, 
a  verdict  will  not  be  disturbed  in  the  absence  of  a  clear  preponder- 
ance against  the  verdict,  where  the  Jury  and  trial  Judge  have  seen 
and  heard  the  witnesses. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  Henbt  B.  Willis,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

J.  C.  MuEPHY  and  B.  P.  ALSCHUiiBE,  for  appellant. 

N.  J.  Aldbich,  Theodoeb  Woboesteb  and  F,  W. 
Habtsbubg,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Appellant  received  $1,000  from  commissions  paid  for 
the  sale  of  a  farm.  Appellee  claimed  that  by  an  agree- 
ment between  them  appellant  was  to  divide  said  com- 
missions with  him.  Appellant  refused  to  recognize  the 
claim  or  divide  said  sum  with  appellee.  Appellee 
sued  appellant  therefor,  and  had  a  verdict  and  a  judg- 
ment for  $500  from  which  defendant  below  appeals. 

Appellee  is  a  real  estate  and  fire  insurance  agent  at 
Batavia.  Appellant  is  a  life  insurance  agent  at  Aurora. 
Mary  M.  Crego  had  a  farm  of  317  acres  near  North 
Aurora  which  she  wished  to  sell  so  as  to  realize^  from 
it  $110  per  acre  for  herself.  Her  sons  assisted  and 
acted  for  her  with  her  approval.  One  of  them  placed 
the  farm  in  the  hands  of  appellant  for  sale.  Appellant 
and  appellee  were  acquainted  and  had  theretofore  dealt 
with  each  other.  They  had  a  conversation  about  the 
sale  of  this  farm.  Appellee  testified  that  appellant  told 
him  the  size  of  the  farm  and  that  he  had  it  for  sale,  and 
if  it  could  be  sold  at  $115  per  acre  a  commission  of  $5 
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per  acre  could  be  made;  that  lie  was  not  in  the  real 
estate  business,  and  that  he  wanted  appellee's  assist- 
ance in  selling  the  farm ;  and  that  if  appellee  would  as- 
sist him  in  selling  it,  they  would  divide  the  commissions, 
no  matter  which  of  them  found  the  purchaser.  Ap- 
pellee replied  that  he  would  accept  the  proposition  and 
do  all  he  could.  He  took  various  steps  towards  selling 
the  land,  not  necessary  to  be  here  stated,  but  he  did  not 
find  the  purchaser  who  afterwards  bought  it.  Appel- 
lant testified  that  he  told  appellee  that  if  appellee  found 
a  purchaser  he  would  divide  the  commissions  with  ap- 
pellee. Appellant  argues  here  that  the  latter  is  the 
more  reasonable  and  probable  version  of  the  contract. 
But  there  was  testimony  by  several  witnesses  that  after 
the  farm  was  sold  appellant  requested  the  parties  not 
to  tell  appellee,  as,  if  appellee  found  it  out,  appeUant 
would  have  to  divide  commissions  with  appellee,  or 
would  have  to  pay  appellee  half  the  commissions,  or 
that  appellee  would  want  half  the  commissions.  This 
tended  to  support  appellee's  version  of  the  contract. 

Some  time  after  the  contract  between  appellant  and 
appellee  the  Cregos  gave  M.  E.  Wolf  an  exclusive  op- 
tion to  sell  the  farm  for  two  months.  Appellant  told 
appellee  of  this.  They  differ  as  to  the  conversation 
then  had.  According  to  appellant  what  they  then  said 
indicated  that  that  option  put  an  end  to  their  contract. 
According  to  appellee,  appellant  said  that  in  the  mean- 
time they  would  keep  an  eye  on  buyers  and  when  that 
option  expired  they  would  go  to  work  and  sell  the  farm 
if  they  could.  Appellant  contends  that  whatever  was 
said,  the  effect  of  that  option  was  to  put  an  end  to  the 
contract  between  appellant  and  appellee.  We  are  of 
opinion  that  that  result  did  not  necessarily  follow. 
Whether  that  option  ended  or  suspended  appellant's 
contract  with  the  Cregos  is  immaterial,  for  appellee  was 
not  a  party  to  that  contract.  The  contract  here  sued 
upon  was  between  appellant  and  appellee,  and  there  is 
no  preponderance  of  proof  that  they  intended  that  their 
contract  was  thereby  ended. 
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Afterwards  one  Warren,  an  agent  of  the  same  life 
insnrance  company  as  appellant,  and  whose  oflSce  was 
in  a  room  next  to  appellant's  office,  got  written  author- 
ity from  Mrs.  Crego  to  sell  the  farm.  Appellant  went 
to  Mrs.  Crego  the  same  day  and  had  his  name  inserted 
with  Warren's  name  in  the  contract.  A  purchaser  was 
produced  whom  Warren  apparently  found.  Appellant 
and  Warren  went  with  this  man  to  the  farm,  and  he 
bought  it  for  $115  per  acre.  Appellant  took  the  leading 
part  in  the  negotiations.  Mrs.  Crego  was  allowed  $185 
of  the  commissions  with  which  to  settle  with  Wolf. 
That  left  $1,400  of  commissions.  Mrs.  Crego 's  son  after- 
wards paid  $160  of  the  commissions  to  a  trustee  in 
bankruptcy  afterwards  appointed  for  Warren.  Ap- 
pellant received  and  retained  $1,000  of  the  commissions. 
Appellant's  testimony  was  that  Warren  alone  sold  the 
farm,  and  that  all  the  commissions  beloiiged  to  War- 
ren; that  Warren  owed  appellant  $1,000  and  he  had 
his  name  inserted  in  that  contract  to  enable  him  to 
collect  that  debt ;  and  that  he  received  the  $1,000  not  as 
commissions  due  to  himself,  but  by  assignment  or 
transfer  from  Warren  in  payment  of  said  debt.  If  the 
jury  had  so  found,  it  may  well  be  that  such  a  verdict 
could  not  have  been  disturbed  here ;  but  there  were  a 
number  of  circumstances  tending  to  show  that  Warren 
was  brought  in  as  a  device  to  avoid  a  division  of  the 
commissions  with  appellee.  The  facts  that  Warren 
was  a  life  insurance  agent  for  the  same  company  as 
appellant,  that  they  occupied  adjoining  offices,  that  ap- 
pellant took  the  leading  part  in  conducting  the  sale, 
that  appellant  made  the  request  that  appellee  be  not 
informed  of  the  sale,  and  what  he  said  to  the  parties 
about  having  to  divide  commissions  with  appellee  if  ap- 
pellee learned  of  the  sale  (which  statement  appellant 
did  not  deny  making),  that  the  Cregos  evidently  under- 
stood that  appellant  was  receiving  commissions  for  his 
own  services,  and  other  circumstances  in  proof,  all 
taken  together  made  such  a  case  that  a  conclusion  by 
the  jury  favorable  to  appellee,  approved  by  the  trial 


356  Appellate  Courts  op  Illinois. 

Vol.  141.]   '  Cudziak  v.  Morris  ft  Company. 


judge,  cannot  be  said  by  this  court  to  be  without  the 
support  of  the  greater  weight  of  the  evidence.  It  is 
true  that  what  appellee  did  towards  finding  a  buyer 
does  not  seem  to  have  aided  in  finding  the  party  who 
actually  purchased,  but  if  his  version  of  the  contract 
is  true,  his  right  to  half  the  commissions  did  not  depend 
upon  that  consideration.  He  did  find  a  prospective  pur- 
chaser and  take  him  over  the  farm,  and  explain  its 
merits,  and  if  that  man  had  bought,  appellant  would 
have  been  entitled  to  half  the  commissions  without  hav- 
ing done  anything  which  aided  in  finding  the  purchaser. 
If  appellant  and  appellee  made  such  a  contract  with 
each  other,  there  is  no  reason  why  the  courts  should 
not  enforce  it. 

The  controversy  is  purely  one  of  fact  for  the  jury 
upon  the  conflicting  testimony  of  witnesses  who  were 
seen  upon  the  stand  by  the  jury  and  the  trial  judge. 
We  ought  not  to  disturb  their  conclusion.  The  judg- 
ment is  therefore  aflSrmed. 

Affirmed. 

Mr.  Presiding  Justice  Willis  having  presided  at  the 
trial  of  this  case  in  the  lower  court,  took  no  part  in  its 
decision  here. 


Andrew  Cudziak^  Appellee,  t.  Morris  &  Company^  Ap- 
pellant. 

Gen.  No.  4^939. 

Negligence — ichen  evidence  does  not  connect  defendant.  Held, 
that  the  evidence  In  this  case  did  not  connect  the  defendant, 
against  whom  Judgment  was  rendered,  with  the  negligence  charged. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1907.  Reversed  and  re- 
manded.    Opinion  filed  March  11,  1908. 
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Winston,  Payne,  Strawn  &  Shaw,  for  appellant ;  Ed- 
WABD  W.  EvEBETT,  of  counsel. 

Johnson,  Belasco  &  McCabe  and  Mubphy  &  Ai/- 
soHTJLEB,  for  appellee. 

Mb.  Justice  Dibeuo  delivered  the  opinion  of  the 
court. 

Appellee  was  working  at  night  as  an  oiler  in  a  build- 
ing used  for  the  manufacture  of  fertilizers  at  the  Union 
Stock  Yards  in  Chicago.  He  went  upon  a  platform  to 
oil  certain  machinery,  and  slipped  and  fell  and  was 
caught  in  the  machinery  and  was  injured  thereby.  He 
brought  this  suit  in  the  Circuit  Court  of  Kane  county 
to  recover  damages  therefor,  alleging  negligence  of  his 
employer  in  directing  him  to  go  upon  the  platform 
while  it  was  slippery,  and  in  leaving  the  machinery  un- 
guarded. He  named  as  defendants  Morris  &  Company, 
a  corporation;  Fairbanks  Canning  Company,  a  cor- 
poration; and  Nelson  Morris,  Edward  Morris  and  Ira 
N.  Morris,  partners  doing  business  as  Nelson  Morris 
&  Company.  Service  was  had  only  upon  the  corpora- 
tion Morris  &  Company,  and  it  was  the  only  defend- 
ant which  appeared.  It  filed  a  plea  of  not  guilty,  and 
a  special  plea  to  the  effect  that  it  did  not  own,  operate, 
control  or  use  the  plant  described  in  the  declaration, 
and  that  the  plaintiff  was  not  then  and  there  in  the  em- 
ploy of  said  defendant  and  was  not  then  and  there 
working  as  a  laborer  under  the  direction  and  control 
of  said  Morris  &  Company,  as  alleged  in  the  declara- 
tion and  each  count  thereof.  Issue  was  joined  upon 
these  pleas,  and  upon  a  trial  appellee  had  a  verdict  and 
a  judgment  against  Morris  &  Company,  from  which  it 
appeals. 

Appellee  proved  by  certain  witnesses  that  he  was 
working  for  Morris  &  Company.  On  cross-examination 
it  was  shown  that  they  only  judged  so  because  there 
were  many  signs  reading  *  *  Morris  &  Co. ' '  upon  fences 
and  buildings  in  that  part  of  the  stock  yards,  and  that 
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they  could  not  read  English  and  only  knew  how  the  signs 
read  by  what  others  told  them  or  by  the  supposed  re- 
semblance of  the  English  language  to  Polish.  Appellee 
testified  he  worked  for  appellant,  and  that  the  tag  he 
wore  when  at  work  read  *  *  M.  &  Co. '  *  A  lawyer's  clerk, 
who  made  a  practice  of  bringing  such  cases  to  his  em- 
ployer, testified  that  there  were  signs  reading  *  *  Morris 
&  Co.''  all  about  there,  and  he  found  and  produced  a 
blank  receipt  running  to  Morris  &  Company,  which  he 
found  at  the  cashier's  desk  at  the  main  office  of  ap- 
pellant. But  he  did  not  know  in  what  building  appellee 
worked,  nor  what  signs  were  on  that  building,  nor  did 
he  know  for  whom  appellee  worked  except  from  what 
appellee  told  him.  The  proof  for  appellant  clearly 
showed  that  the  fertilizing  plant  at  which  appellee 
worked  and  was  injured  was  operated  exclusively  by 
the  firm  of  Nelson  Morris  &  Co.  The  oiler,  whose  place 
appellee  took  on  the  night  of  the  accident,  testified  that 
both  he  and  appellee  were  working  for  Nelson  Morris 
&  Company.  The  timekeeper  testified  to  the  same  fact. 
Time  checks  used  in  the  fertilizing  plant  were  identi- 
fied by  two  or  more  witnesses  and  were  introduced  in 
evidence,  and  read  * '  N.  M.  &  Co. ' ',  and  there  was  proof 
that  no  time  checks  of  Morris  &  Company  were  ever 
used  in  the  fertilizing  plant.  The  night  foremsm  for 
Nelson  Morris  &  Company  testified  that  appellee  was 
working  under  him  when  injured.  The  assistant  night 
foreman  testified  that  the  fertilizing  plant  was  oper- 
ated by  Nelson  Morris  &  Company.  Samples  of  the 
shipping  tags  placed  upon  the  product  shipped  from 
this  establishment  were  identified  and  put  in  evidence^ 
and  they  contained  analyses  of  the  product,  guaranteed 
by  Nelson  Morris  &  Company.  The  proof  shows  that  in 
that  vicinity  were  buildings  wherein  business  was  car- 
ried on  by  appellant,  and  that  appellant's  signs  were 
abundant  in  that  locality.  But  the  proof  is  clear  and 
convincing  that  appellee  was  at  work  for  Nelson  Morris 
&  Company  in  the  plant  or  factory  where  that  firm 
manufactured  a  fertilizer,  and  that  the  only  signs  upon 
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that  building  read  ** Nelson  Morris  &  Company,'*  and 
that  he  was  not  working  for  appellant.  There  is  no 
claim  that  any  one  but  appellee's  employers  are  re- 
sponsible for  his  injury.  It  follows  that  this  judgment 
cannot  stand.  It  is  to  be  regretted  that  this  suit  was 
not  brought  in  the  county  where  the  accident  happened 
and  where  all  the  parties  named  as  defendants  could 
have  been  served  with  process. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


City  of  Earlyllle^  Appellee,  t.  James  8.  Badley,  Ap- 
pellant. 

Oen.  No.  4,891. 

1.  DxwjKmoTfB — "penalty^*  While  "penalty"  may  sometimes  be 
used  to  mean  punishment  by  personal  confinement  or  suftering,  yet 
it  usually  means  the  exaction  by  law  of  the  payment  of  a  sum  of 
money  as  punishment. 

2.  Obdinances — pou>er  of  city  cowicil  to  enact  ordinance  fixing 
penalty  for  memher  of  council  absenting  himself  from  meeting. 
Held,  that  a  city  council  has  power  to  pass  an  ordinance  provid- 
ing for  a  fine  to  be  imposed  upon  a  member  who  absents  himself 
from  any  meeting  of  the  council,  and  such  a  fine  may  be  imposed 
pursuant  to  such  an  ordinaSice  notwithstanding  the  member  may 
not  hare  been  notified  to  attend  the  particular  meeting  in  ques- 
tion; such  an  ordinance  is  valid  and  enforceable  even  though  the 
attendance  of  the  particular  member  was  not  required  to  make 
a  quorum,  as  either  a  majority  or  a  minority  has  power  to  compel 
the  attendance  of  absentees. 

3.  Obdiztances — xDhen  proof  of  existence  sufficient,  A  book  pub- 
lished by  authority  of  the  city  council  which  contains  a  particular 
ordinance  Is  prima  fade  proof  of  the  existence  of  such  ordinance, 
and  such  ordinance  is  presumed  to  have  continued  in  existence 
nntil  the  contrary  is  shown. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  La  Salle  county;  the  Hon.  Edoab  ESldbedqe,  Judge, 
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presiding.     Heard  in  this  court  at  the  October  term,  1907.     Af- 
firmed.   Opinion  filed  April  22,  1908. 

Statement  by  the  Court.  Appellee  had  judgment 
for  $4  against  appellant,  an  alderman,  for  failure  to  at- 
tend four  meetings  of  the  city  council,  being  $1  for  each 
meeting,  and  this  is  an  appeal  by  said  alderman  from 
said  judgment. 

Chapter  one  of  the  revised  ordinances  of  the  city  of 
EarlvUle  is  entitled:  **An  ordinance  regulating  ses- 
sions of  the  city  council.''  Section  5  of  said  chapter 
reads  as  follows:  '^Any  member  absenting  himself 
from  any  of  the  meetings  of  the  same,  may  be  fined  the 
sum  of  one  dollar,  unless  for  some  good  reason  he  shall 
be  excused  by  the  city  council,  which  fine,  with  the  costs 
of  the  proceedings  may  be  collected  by  suit,  to  be  com- 
menced before  the  police  magistrate  in  the  name  of  the 
city  of  Earlville.''  On  April  19,  1904,  a  city  election 
was  held  in  said  city,  and  afterwards  the  returns  were 
canvassed  at  a  meeting  of  the  city  council  and  appellant 
was  declared  elected  alderman  from  the  second  ward, 
which  was  in  fact  a  re-election.  Appellant  participated 
in  the  canvass.  The  term  of  office  was  two  years.  (Sec- 
tion 3  of  article  3  of  the  act  for  the  incorporation  of 
cities.)  Section  1  of  said  chapter  1  of  said  revised 
ordinances  fixes  the  first  Monday  of  each  month  at  7 :30 
o  'clock  p.  M,  for  the  regular  meetings  of  the  city  coun- 
cil, at  such  place  within  the  city  limits  as  the  city  coun- 
cil may  from  time  to  time  direct.  The  city  council  met 
in  regular  session  on  July  3, 1905,  with  all  the  members 
present.  Appellant  took  part  in  the  proceedings.  The 
city  council  consisted  of  the  mayor  and  six  alderman. 
(Sections  1  and  2  of  article  3  of  said  act  for  the  incor- 
poration of  cities.)  Upon  roll  calls  upon  the  confirma- 
tion of  appointments  by  the  mayor  to  the  offices  of 
street  superintendent,  public  engineer  and  fire  marshal, 
the  vote  was  a  tie,  appellant  being  one  of  those  voting 
not  to  confirm.  The  city  council  then  adjourned  to  Fri- 
day evening,  July  7.    At  that  adjourned  meeting  the 
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three  aldermen  who  had  voted  not  to  confirm  were  ab- 
sent, including  appellant.  The  city  council  then  ad- 
journed to  Friday,  July  14.  At  that  adjourned  meeting 
said  three  aldermen  were  again  absent.  At  the  next 
regular  meeting  on  August  7,  said  three  aldermen 
were  again  absent,  and  the  city  council  adjourned  till 
Wednesday  evening,  August  9.  At  that  adjourned 
meeting  the  same  three  aldermen  were  again  absent. 
There  was  no  quorum  present  at  any  of  said  four 
meetings.  At  the  meeting  of  August  9  a  motion  was 
made  and  unanimously  adopted  that  said  three  alder- 
men, including  appellant,  be  fined  $1  each  for  each 
meeting  from  which  they  had  been  absent,  specifying 
the  adjourned  meetings  of  July  7  and  14  and  the  regular 
meeting  of  August  7,  and  the  adjourned  meeting  of 
August  9,  the  fines  to  be  paid  within  three  days  from 
date.  The  city  council  then  adjourned  till  Monday, 
August  14.  At  that  meeting  all  the  members  were 
present  and  appellant  took  part  in  the  proceedings. 
The  facts  above  stated  appear  from  the  records  in 
evidence.  On  August  14,  but  whether  before  or  after 
the  meeting  does  not  appear,  a  summons  was  issued  by 
the  police  magistrate  at  the  suit  of  the  city  against  ap- 
pellant and  said  summons  was  served  the  next  day.  Ap- 
pellant did  not  appear  at  the  return  day,  and  the  city 
had  judgment  for  $4  and  the  costs.  We  find  nothing  in 
the  record  before  us  to  show  that  appellant  ever  ap- 
pealed from  that  judgment,  but  a  transcript  thereof 
was  afterwards  filed  in  the  Circuit  Court  of  LaSalle 
county,  and  each  party  appeared,  a  jury  was  waived, 
the  cause  was  tried  in  the  Circuit  Court  and  appellee 
had  judgment  for  $4  and  costs  as  above  stated. 

James  J.  Conway,  for  appellant. 

Geobge  S.  Wiley  and  Browne  &  Wiley,  for  appellee. 

Mb.  Justice  Dibeu.  delivered  the  opinion  of  the 

court. 
The  validity  of  the  ordinance  is  the  main  question  in- 
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volved.  The  act  of  1872  to  provide  for  the  incorpora- 
tion of  cities  and  villages  is  the  charter  of  the  Dowers 
of  the  city  of  Earlville  and  of  its  city  council.  The 
96th  paragraph  of  section  1  of  article  5  thereof  gives 
the  city  council  power  *'to  pass  all  ordinances,  rules, 
and  make  all  regulations  proper  or  necessary  to  carry 
into  effect  the  powers  granted  to  cities  or  villages,  with 
such  fines  or  penalties  as  the  city  council  or  hoard  of 
trustees  shall  deem  proper;  provided,  no  fine  or  pen- 
alty shall  exceed  $200,  and  no  imprisonment  shall  ex- 
ceed six  months  for  one  offence. ' '  Section  9  of  article 
3  of  said  act  authorizes  the  city  council  to  prescribe  by 
ordinance  the  times  and  places  of  the  meeting  thereof. 
Section  7  of  said  article  3  authorizes  the  city  council  to 
determine  its  own  rules  of  procedure  and  to  punish  its 
members  for  disorderly  conduct.  Section  8  of  article 
3  is  as  follows:  **A  majority  of  the  aldermen  elect 
shall  constitute  a  quorum  to  do  business,  but  a  smaller 
number  may  adjourn  from  time  to  time,  and  may  com- 
pel the  attendance  of  absentees,  under  such  penalties 
as  may  be  prescribed  by  ordinance.  ^ ' 

1.  While  it  may  well  be  that  the  city  council  could 
order  the  city  marshal,  if  it  had  such  an  officer,  to 
bring  in  the  absentees,  yet  it  is  evident  that  said  sec- 
tion 8  gives  further  power  than  that.  The  minority 
is  authorized  to  compel  the  attendance  of  absentees 
**  under  such  penalties  as  may  be  prescribed  by  ordi- 
nance.*' While  ** penalty"  may  sometimes  be  used  to 
mean  punishment  by  personal  confinement  or  suffer- 
ing, yet  it  usually  means  the  exaction  by  law  of  the 
payment  of  a  sum  of  money  as  punishment.  Ander- 
son 's  Law  Dictionary,  title  *  *  Penalty.  *  *  Webster  says : 
**The  term  *  penalty'  is  mostly  applied  to  a  pecuniary 
punishment."  It  is  so  used  in  paragraph  96  above 
quoted  from  said  act,  which  enacts  that  no  penalty 
shall  exceed  $200  and  that  no  imprisonment  shall  ex- 
ceed six  months.  It  follows  that  when  by  said  section 
8  of  article  3  authority  was  given  to  **  compel  attend- 
ance of  absentees  under  such  penalties  as  may  be  pre- 
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scribed  by  ordinance, ''  authority  was  thereby  given 
to  inflict  pecuniary  penalties  by  ordinance  upon  •mem- 
bers of  the  city  council  who  are  absent  from  its  meet- 
ings. Of  course,  a  pecuniary  penalty  does  not  secure 
attendance,  but  its  enforcement  has  a  tendency  to  that 
result,  and  the  statute  intended  to  authorize  the  en- 
forcement of  a  pecuniary  penalty  for  that  purpose. 
The  ordinance  above  stated  fixed  the  time  and  place 
of  the  regular  meetings  and  provided  a  fine,  which 
means  a  penalty,  of  $1  against  a  member  of  the  city 
council  absenting  himself  from  any  meeting  thereof, 
to  be  collected  by  suit  before  the  police  magistrate  of 
the  city.  This  was  such  a  penalty  as  the  statute  au- 
thorized. Appellant  was  mayor  when  that  ordinance 
was  adopted,  and  as  mayor  he  approved  it. 

2.  It  is  contended  that  there  is  no  proof  that  this 
ordinance  was  still  in  force  when  its  alleged  violation 
took  place.  From  the  book  of  revised  ordinances  ap- 
pellee offered  in  evidence  the  cover,  the  title  page,  the 
last  page  and  the  pages  containing  the  sections  of  the 
chapter  concerning  the  meetings  of  the  city  council 
relied  upon.  These  show  that  the  book  was  published 
in  1887  by  authority  of  the  city  council,  and  that  the 
ordinances  were  adopted  in  December,  1886.  When 
a  state  of  things  or  a  fact  is  shown  to  exist,  the  pre- 
sumption is  that  it  contiaues  till  it  is  shown  to  have 
ceased.  1  Greenleaf  on  Evidence,  sec.  41;  Butler  v. 
Chaplin,  28  111.  230,  234;  Western  Stone  Co.  v.  Whalen, 
151  HI.  472,  482.  This  presumption  was  applied  to  a 
city  ordinance  in  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Egg- 
mann,  60  HI.  App.  291,  161  HI.  155 ;  C,  C,  C.  &  St.  L. 
By.  Co.  V.  Bender,  69  HI.  App.  262. 

3.  It  is  argued  that  said  section  8  of  article  3  only 
relates  to  an  attendance  necessary  to  secure  a  quorum, 
while  the  ordinance  authorizes  a  fine  even  if  the  ab- 
sence did  not  break  a  quorum,  and  that  therefore  the 
ordinance  is  broader  than  the  statute  and  is  invalid. 
The  statute  does  not  say  **may  compel  the  attendance 
of  absentees  for  the  purpose  of  securing  a  quorum,'* 
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but  it  authorizes  the  city  council  in  general  terms  to 
compel  the  attendance  of  absentees.  If  the  minority 
may  compel  attendance,  certainly  the  majority  may 
also  do  so.  The  infliction  of  a  pecuniary  penalty  has 
no  tendency  to  bring  in  the  member  during  that  par- 
ticular meeting,  but  it  is  the  fact  that  such  a  penalty 
can  be  inflicted,  or  its  infliction  for  a  past  oflFense, 
which  tends  to  cause  future  attendance.  The  penalty 
is  required  to  be  fixed  by  ordinance,  and  the  minority 
cannot  pass  an  ordinance.  Therefore  the  statute 
means  to  authorize  the  majority  to  pass  an  ordinance 
prescribing  penalties  for  future  absentees,  and  the 
words  of  the  statute  do  not  limit  this  authority  to  ab- 
sence which  breaks  a  quorum.  But  if  the  statute 
would  not  authorize  such  a  penalty  when  such  absence 
did  not  break  a  quorum,  the  absence  here  complained 
of  did  break  a  quorum,  and  the  ordinance  would  be 
valid  as  applied  to  this  case. 

4.  It  is  argued  that  said  section  8  of  article  3  is 
not  intended  to  authorize  punishment  till  the  member 
refuses  to  attend  after  the  minority  has  ordered  him 
to  attend  that  particular  meeting.  The  statute  does 
not  require  that  a  member  shall  be  notified  to  attend 
a  particular  meeting  before  the  penalty  can  be  in- 
flicted for  his  absence.  Such  a  requirement  would  de- 
feat the  remedy,  for  a  member,  intending  to  remain 
absent,  could  easily  place  himself  where  an  officer  sent 
by  the  city  council  could  not  find  him. 

5.  It  is  argued  that  appellant  is  not  liable  to  this 
penalty  because  he  received  no  notice  of  these  meet- 
ings. He  was  present  at  the  regular  July  meeting. 
He  knew  to  what  time  it  adjourned.  It  was  his  duty 
to  be  present  at  that  adjourned  meeting.  If  he  had 
been  present  then,  he  would  have  learned  the  time 
fixed  for  the  second  adjourned  meeting.  The  time  for 
the  regular  August  meeting  was  fixed  by  ordinance, 
and  it  was  his  duty  to  attend  it  without  notice.  If  he 
had  attended  that  meeting,  he  would  have  known  the 
date  of  the  next  adjourned  meeting.    He  did  not  ofl^er 
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to  prove  that  he  was  ignorant  of  the  time  when  these 
meetings  were  to  be  held.  These  were  not  special 
meetings.  As  to  special  meetings,  section  3  of  said 
chapter  1  of  said  revised  ordinances  required  twenty- 
four  hours'  notice  to  each  member,  but  neither  stat- 
ute nor  ordinance  required  notice  to  aldermen  of  regu- 
lar  meetings,  the  time  for  which  is  fixed  by  ordinance, 
nor  of  adjourned  regular  meetings.  An  adjourned 
regular  meeting  is  but  a  continuance  of  the  regular 
meeting,  and  members  are  presumed  to  have  knowl- 
edge of  the  time  for  holding  the  regular  stated  meet- 
ings.   15  Am.  &  Eng.  Encyc.  of  Law,  1034,  1035. 

6.  It  is  argued  that  the  ordinance  is  unreasonable 
because  it  vests  in  the  city  council  an  unregulated  dis- 
cretion to  excuse  or  not  to  excuse  the  absent  member, 
without  fixing  what  shall  be  a  **good  reason"  for  such 
excuse,  and  that  to  make  the  ordinance  reasonable  the 
conditions  should  have  been  prescribed  which  would 
constitute  a  suflRcient  excuse.  Appellant  was  present 
and  participated  in  the  next  meeting  after  these  ab- 
sences, and  did  not  ask  an  excuse,  and  did  not  offer 
any  excuse  in  the  trial  in  either  the  justice  court  or 
the  Circuit  Court.  It  would  therefore  seem  that  this 
question  is  not  raised  upon  this  record.  But  if  it  were, 
it  must  be  determined  against  appellant.  A  city  coun- 
cil has  .the  power  to  settle  all  pending  controversies 
affecting  the  city.  It  may  compromise  or  abandon  all 
doubtful  controversies.  Agnew  v.  Brail,  124  111.  312; 
City  of  Lewiston  v.  Hummell,  38  111.  App.  326.  It 
follows  that  the  clause  in  the  ordinance  of  which  this 
complaint  is  made  only  re-enacted  a  power  which  the 
city  council  already  possessed,  and  if  it  had  been 
omitted  the  city  council  still  had  power  to  excuse  the 
member  for  whatever  it  regarded  as  a  suflSeient  cause. 
The  power  to  hear  the  excuses  of  absent  members, 
and  to  accept  or  refuse  to  accept  the  excuses,  is  be- 
lieved to  be  common  to  all  legislative  bodies. 

7.  It  is  argued  that  this  ordinance  deprives  the 
court  of  power  to  excuse  appellant.    This  question  we 
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do  not  consider  raised  npon  the  record,  as  appellant 
did  not  oflFer  any  proof  tending  to  show  any  reason 
for  his  absence.  But  we  do  not  concede  that  under 
this  ordinance  the  court  was  bound  to  impose  a  fine, 
regardless  of  any  valid  reason  appellant  might  show 
for  failing  to  be  present.  If,  by  way  of  illustration, 
he  had  shown  that  at  the  time  of  these  meetings  he 
was  dangerously  ill  and  physically  unable  to  leave  his 
bed  or  his  home,  we  do  not  doubt  that  the  court  would 
have  been  authorized  to  hold  that  while  the  ordinance 
was  reasonable,  as  generally  applied,  yet  that  it  would 
be  unreasonable  to  impose  a  fine  under  such  circum- 
stances, and  that  the  law  did  not  require  the  impos- 
sible. 

8.  Some  oral  proof  of  the  contents  of  records  was 
introduced,  but  it  was  afterwards  excluded,  and  it  was 
not  harmful  even  if  not  excluded.  Where  a  case  is 
tried  without  a  jury  the  admission  of  incompetent 
testimony  is  not  reversible  error,  if  the  competent 
proof  justifies  the  judgment.  In  such  case  the  court 
is  presumed  to  have  based  its  judgment  upon  the  com- 
petent testimony.  Palmer  v.  Meriden  Brittania  Co., 
188  HI.  508 ;  Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217 
HI.  61 ;  Foltz  V.  People,  118  HI.  App.  557. 

9.  The  statute  and  ordinance  here  involved  were 
enacted  to  compel  the  performance  of  a  duty  which 
the  public  has  a  right  to  require.  Appellant  was 
elected  alderman,  and  he  accepted  that  office.  The 
public  then  became  entitled  to  have  him  discharge  the 
duties  of  that  office.  As  was  said  in  People  v.  Will- 
iams, 145  HI.  573:  "It  is  essential  to  the  public  wel- 
fare, necessary  to  the  preservation  of  government, 
that  public  affairs  be  properly  administered;  and  for 
this  purpose  civil  officers  are  chosen,  and  their  duties 
prescribed  by  law.  A  political  organization  must 
necessarily  be  defective,  which  provides  no  adequate 
means  to  compel  the  observance  of  the  obvious  duty 
of  the  citizen,  chosen  to  office,  to  enter  upon  and  dis- 
charge the  public  duty  imposed  by  its  laws,  and  neces- 
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sary  to  the  exercise  of  the  functions  of  government/' 
In  Nagle  v.  Wakey,  161  III.  387,  speaking  of  an  office 
which,  under  our  township  organization  law,  subjects 
the  person  elected  to  a  penalty  if  he  shall  refuse  to 
serve,  the  court  said:  **the  purpose  of  that  penalty 
is  to  enforce  the  acceptance  of  the  office,  and  its  pay- 
ment does  not  discharge  one  elected  to  a  town  office 
from  the  duty  of  acceptance  and  performance.  He 
must  yield  to  the  public  welfare,  and  the  office  is  re- 
garded as  a  burden,  which  he  is  bound,  in  the  inter- 
est of  the  public,  to  bear,  to  the  end  that  the  govern- 
ment may  be  carried  on.'' 

In  People  v.  Election  Comrs.,  221  HI.  9,  the  court, 
on  page  21,  said:  **The  voters  have  the  right  to 
choose  any  eligible  person,  and  he  owes  a  duty  to  the 
public  to  qualify  and  serve."  The  statute  and  the 
ordinance  here  in  question  are  therefore  fitted  to  en- 
force the  fixed  public  policy  of  this  state  to  require 
one  who  has  accepted  a  public  office  to  serve  the  pub- 
lic in  that  capacity  and  to  perform  the  duties  of  that 
office.  If  the  ordinance  had  fixed  an  oppressive  penalty 
the  courts  would  declare  it  unreasonable,  but  the 
penalty  here  prescribed  is  very  moderate.  The  court 
properly  refused  the  propositions  of  law  tendered  by 
appellant.    We  find  no  reversible  error  in  the  record. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Tillage  of  Walnut^  Appellee,  t.  Julius  Barnett,  Appel- 
lant. 

Oen.  No.  4,899. 

1.  Obdinancb — toTto  itinerant  merchant  tcithin  meaning  of  li- 
cense ordinance.  Wlien  a  man  becomes  an  itinerant  merchant, 
he  is  as  much  so  at  the  first  place  to  which  he  goes  as  the  third, 
fifth  or  tenth,  and  one  who  rents  a  store  building  for  one  week, 
engages  board  for  a  like  period  of  time  and  advertises  to  sell  ids 
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wares  for  a  period  of  four  days.  Is  an  Itinerant  merchant  within 
the  meaning  of  an  ordinance  requiring  that  itinerant  merchants 
take  out  licenses. 

2.  Obdiitaiiges — who  liable  for  penalty  for  failure  to  take  out 
itinerant  merchant  license.  One  who  acts  for  the  owner  of  mei^ 
chandise  sought  to  he  sold  in  the  itinerant  merchant  way  is  liable 
to  the  payment  of  the  penalty  provided  by  an  ordinance  in  the 
event  of  the  failure  to  take  out  a  license  as  provided  for  therein. 

3.  Oboinances — when  itinerant  mercliant  license  fee  not  unrea- 
sonable. Beld,  that  an  ordinance  which  requires  an  itinerant  mer- 
chant to  pay  a  license  fee  of  five  dollars  per  day,  is  not  unreason- 
able. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Bureau  county;  the  Hon.  Richard  M.  Skinnes, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  April  22,  1908. 

W.  C.  Graves,  for  appellant. 
M.  A.  Stivbb,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

The  act  of  June  16,  1887  (Hurd's  Revised  Statutes, 
1905,  p.  303),  gives  the  president  and  board  of  trus- 
tees of  villages  power  "to  license,  tax,  regulate,  sup- 
press or  prohibit  itinerant  merchants  and  transient 
venders  of  merchandise. ' '  The  village  of  Walnut  had 
in  force  section  25  of  chapter  14  of  its  revised  ordi- 
nances, which  read  as  follows:  **The  license  fee  for 
an  itinerant  merchant  who  brings  a  stock  of  goods 
into  this  village  temporarily  to  sell  at  auction  or  other- 
wise, or  to  sell  a  floating  stock  of  merchandise  at  auc- 
tion or  otherwise,  shall  be  five  dollars  per  .day  or  part 
thereof."  Section  26  provided  a  fine  of  not  less  than 
ten  dollars  nor  more  than  twenty-five  dollars  against 
any  person  selling  goods  as  provided  in  section  25, 
without  first  obtaining  a  license  therefor.  Appellant 
sold  goods  in  said  village  on  February  13,  14,  15  and 
16,  1907,  without  obtaining  a  license.  This  suit  was 
instituted  against  him  on  the  third  of  said  days,  be- 
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fore  a  justice  of  the  peace.  On  an  appeal  to  the  Cir- 
cnit  Court  a  jury  was  waived,  proofs  were  heard,  and 
the  village  was  awarded  a  judgment  against  appellant 
for  fifteen  dollars,  from  which  he  prosecutes  this  ap- 
peal. No  propositions  of  law  were  presented  to  the 
trial  court.  The  litigated  questions  are  whether  ap- 
pellant was  an  itinerant  merchant,  whether  he  was 
liable  to  the  fine  when  he  was  only  acting  as  clerk, 
and  whether  the  fine  fixed  by  the  ordinance  was  so 
unreasonable  as  to  make  the  ordinance  void. 

Max  Barnett  conducted  a  store  in  Pontiac,  Illinois. 
Appellant  was  his  brother,  and  was  in  his  employ  as 
clerk,  at  fifty  dollars  per  month.  Max  sent  appellant 
to  Walnut  with  a  part  of  his  stock  of  dry  goods.  Ap- 
pellant rented  a  storeroom  in  Walnut  for  one  week, 
and  engaged  board  for  himself  and  for  another  clerk 
for  one  week.  Appellant  got  out  colored  handbills  in 
the  name  of  his  brother  Max,  in  size  about  fourteen 
inches  by  twenty  inches,  headed  '  *  Manufacturers '  Big 
Outlet  Sale.  * '  This  handbill  was  circulated  extensively 
throughout  the  village  and  the  surrounding  farming 
community,  and  copies  thereof  were  posted,  and  it  was 
printed  in  the  local  newspapers.  It  announced  several 
times  that  the  sale  would  begin  on  Wednesday,  Febru- 
ary 13,  at  10  A.  M.,  and  would  close  Saturday  Febru- 
ary 16,  at  10  p.  M.,  and  named  the  building  where  the 
sale  would  be  held.  It  announced  that  the  advertiser 
would  sell  a  big  line  of  men's  and  ladies'  clothing, 
lace  curtains,  and  ladies'  and  gents'  furnishing  goods, 
at  fifty  to  sixty  cents  on  the  dollar.  It  enumerated 
between  135  and  140  different  kinds  of  articles  for 
sale,  giving  both  the  original  price  and  the  selling 
price  of  most  of  them,  and  in  most  cases  showing  a 
reduction  of  from  25  to  50  per  cent.,  and  in  some  cases 
a  reduction  decidedly  greater  than  50  per  cent.  This 
advertisement  stated  that  the  values  would  outdo  any- 
thing offered  before  in  Walnut.  In  fact,  this  was  not 
a  sale  by  manufacturers ;  nor  was  it  a  sale  at  a  discount 
of  from  25  to  50  per  cent.,  and  above  that.    On  the  con- 
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trary  these  were  second  rate  goods,  and  they  were  sold 
at  a  profit  of  from  5  to  25  per  cent.,  according  to  ap- 
pellant's own  testimony.  On  the  day  the  sale  opened, 
he  was  notified  by  the  village  marshal  that  he  must  take 
out  a  license.  He  at  once  asked  to  see  the  ordinance, 
and  upon  seeing  it,  offered  to  pay  one  dollar  per  day 
as  a  license  fee;  but  he  said  that  five  dollars  per  day 
was  prohibitive,  and  he  told  the  village  marshal  that 
there  was  a  case  in  the  159th  Illinois,  at  page  284,  which 
exactly  applied  to  his  case.  That  case  was  in  fact  a 
prosecution  of  an  itinerant  merchant  for  failure  to  take 
out  a  license.  Appellant  conducted  the  sale  to  the  end 
of  the  four  days  advertised,  and  then  left  town  with  the 
rest  of  his  goods.  It  is  contended  that  the  proof  does 
not  show  that  he  was  an  itinerant  merchant,  because 
it  does  not  show  that  he  had  sold  in  this  itinerant  fash- 
ion at  any  other  place  except  Walnut.  There  are  some 
things  in  his  testimony  which  indicate  that  he  had 
sold  for  his  brother  in  like  manner  at  other  places.  He 
testified  that  he  sometimes  reported  his  sales  to  his 
brother  Max  twice  a  day,  and  sometimes  he  did  not 
report  for  two  or  three  days.  That  statement  can 
hardly  apply  to  this  sale  at  Walnut,  which  only  occupied 
four  days.  He  testified  that  sometimes  Max  came 
around  to  see  how  he  was  conducting  the  business,  but 
that  Max  did  not  come  to  Walnut.  The  implication  is 
that  Max  did  come  around  to  see  how  he  was  conduct- 
ing the  business  when  he  was  selling  at  other  places. 
His  conduct  in  demanding  to  see  the  ordinance  and  of- 
fering to  pay  one  dollar  per  day  as  a  license  fee,  and 
in  citing  the  case  of  the  City  of  CarroUton  v.  Bazzette, 
159  111.  284,  as  authority  for  the  proposition  that  a  li- 
cense fee  of  five  dollars  per  day  was  prohibitive,  tends 
to  indicate  a  knowledge  on  his  part  that  he  was  an 
itinerant  merchant  within  the  meaning  of  the  law,  and 
shows  that  he  was  previously  prepared  to  meet  a  de- 
mand of  this  kind.  When  a  man  becomes  an  itinerant 
merchant,  he  is  as  much  so  at  the  first  place  as  at  the 
third  or  fifth  or  tenth.    As  appellant  rented  this  store 
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building  for  only  one  week,  and  engaged  board  for  only- 
one  week,  and  advertised  to  sell,  expressly  limiting  the 
time  to  four  days,  and  as  his  advertisement  was  calcu- 
lated to  deceive  as  to  values,  and  as  he  immediately  re- 
moved at  the  end  of  four  days,  and  does  not  testify 
or  claim  that  he  intended  to  stay  any  longer,  we  hold 
that  the  court  was  warranted  in  finding  that  he  came 
there  for  the  purpose  of  a  brief  temporary  stay,  to  dis- 
pose of  a  cheap  lot  of  goods  at  fictitious  prices.  He 
expected  that  his  handbills  would  draw  a  large  trade 
for  a  short  time,  and  that  he  would  be  gone  before 
the  people  ascertained  that,  instead  of  buying  goods 
at  a  discount  of  50  per  cent.,  they  were  payiug  the 
usual  merchant's  profit.  We  think  this  is  a  proper 
case  for  the  application  of  such  an  ordinance. 

It  is  true  that  appellant  did  not  own  the  goods,  but 
was  only  acting  as  clerk  for  his  brother.  But  he  was 
the  one  actually  conducting  the  sale  and  actually  violat- 
ing the  ordinance.  He  was  no  doubt  liable  to  its  penalty 
therefor. 

Was  the  license  fee  of  five  dollars  per  day  unreason- 
able! It  is  true  that  if  paid  for  a  year,  the  fee  would 
amount  to  over  $1,500  per  annum,  and  such  a  charge 
would  be  prohibitive,  and  therefore  unreasonable.  But 
this  license  fee  was  not  charged  to  a  merchant  who 
stays  or  plans  to  stay  a  year.  Such  a  one  would  not 
be  an  itinerant  merchant,  and  would  not  be  required 
to  take  out  a  license  or  pay  a  license  fee.  This  license 
was  required  only  of  merchants  who  came  to  stay  but 
a  brief  period,  and  who  intended  to  then  leave  with 
their  remaining  goods.  Appellant  only  planned  to  stay 
four  days.  He  only  sold  goods  four  days.  We  think 
that  five  dollars  per  day  as  a  license  fee  for  so  short 
a  stay  was  not  unreasonable,  and  that  it  would  not  be 
prohibitive;  and  that  therefore  the  ordinance  is  not 
void  as  applied  to  this  case.    The  judgment  is  therefore 

affirmed.  ^  ^ 

'Affirmed. 
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H.  B.  Baumeister^  Appellant,  t.  Edward  6.  Fink  et  al^ 

Appellees. 

Oen.  No.  4,911. 

1.  pRAoncs — effect  of  ab$ence  of  exception  to  finding  or  fudff' 
ment.  Where  the  bill  of  exceptions  contains  no  exception  to  the 
finding  or  judgment  of  the  court,  the  sufficiency  of  the  evidence 
to  support  the  finding  is  not  preserved  for  review;  but  if  excep- 
tions have  been  properly  preserved  to  prior  rulings  of  the  court, 
those  rulings  are  subject  to  review,  notwithstanding  the  lack  of 
the  exception  to  the  judgment 

2.  Appellate  Coubt — what  operates  to  ouet  jurisdicHoti.  An 
assignment  of  error  which  presents  a  constitutional  question  to  the 
Appellate  Court  for  review,  operates  to  oust  its  jurisdiction  to  de- 
termine the  appeal. 

3.  Bulk  Sales  Act — construed.  The  meaning  of  the  Bulk  Sales 
Act  of  1905  is  that  proof  that  a  stock  of  goods  has  been  sold  in 
violation  of  the  provisions  of  that  act  establishes  a  prima  fade 
case  that  the  sale  is  fraudulent  and  void  as  to  the  creditor  in- 
jured thereby,  or,  in  other  words,  a  presumption  that  the  sale  was 
fraudulent  and  void  arises  from  such  proof  and  thereby  the  bur^ 
den  is  cast  upon  the  purchaser  to  prove  the  good  faith  of  the 
transaction;  but  the  presumption  arising  from  proof  of  the  state 
of  facts  named  in  the  statute  is  not  a  conclusive  presumption,  but 
may  be  overcome  by  proof  offered  by  the  purchaser. 

Garnishment.  Appeal  from  the  Circuit  Court  of  Jo  Daviess 
county;  the  Hon.  Oscab  E.  Heabd,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  May 
7,  1908. 

Hudson  &  Campbell  and  A.  J.  Btan,  for  appellant 

Sheean  &  Sheean,  for  appellees. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

In  a  suit  by  Breen  &  Kennedy  against  Baumeister, 
Edward  G.  Fink  and  Myron  G.  Brown  were  summoned 
as  garnishees  and  the  issue  whether  the  garnishees 
were  indebted  to  Baumei&ter  was  tried  before  the  court 
without  a  jury,  the  garnishees  were  discharged,  and 
the  beneficial  plaintiffs  prosecute  this  appeal. 
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The  bill  of  exceptions  contains  no  exception  to  the 
finding  or  to  the  judgment  of  the  court.  It  was  decided 
by  the  Supreme  Court  in  Climax  Tag  Co.  v.  American 
Tag  Co.,  234  HI.  179,  that  in  such  case  the  sufficiency 
of  the  evidence  to  support  the  finding  is  not  preserved 
for  review,  but  that  if  exceptions  have  been  properly 
preserved  to  prior  rulings  of  the  court  those  rulings 
are  presented  for  review  on  appeal  under  section  60  of 
the  Practice  Act  of  1872,  notwithstanding  the  lack  of 
an  exception  to  the  judgment.  Section  82  of  the  Prac- 
tice Act  of  1907  is  to  the  same  effect  as  said  section 
60.  The  only  exceptions  preserved  in  this  record  are 
to  the  action  of  the  court  in  refusing  to  hold  proposi- 
tions numbers  one  and  two  presented  by  appellants. 
Proposition  number  two  presented  a  constitutional 
question  and  its  refusal  is  not  assigned  for  error,  for 
the  obvious  reason  that  if  it  had  been  so  assigned  this 
court  would  not  have  jurisdiction  of  the  appeal.  The 
sole  question  presented  for  our  consideration  by  this 
record  is  whether  the  court  erred  in  refusing  the  first 
proposition.  That  proposition  was  framed  to  hold  that 
under  the  Bulk  Sales  Act  of  1905  (Kurd's  Stat.  1905, 
page  763)  a  sale  in  contravention  of  that  act  which 
results  in  hindering  a  judgment  creditor  in  the  collec- 
tion of  his  debt  is  fraudulent  and  void  as  to  such  judg- 
ment creditor.  We  are  of  opinion  that  the  meaning 
of  said  statute  is  that  proof  that  a  stock  of  goods  has 
been  sold  in  violation  of  the  provisions  of  that  act 
establishes  a  prima  facie  case  that  the  sale  is  fraudu- 
lent and  void  as  to  the  creditor  injured  thereby,  or 
in  other  words  that  a  presumption  that  the  sale  was 
fraudulent  and  void  arises  from  such  proof,  and  that 
thereby  the  burden  is  cast  upon  the  purchaser  to  prove 
the  good  faith  of  the  transaction;  but  that  the  pre- 
sumption arising  from  proof  of  the  state  of  facts  named 
in  the  statute  is  not  a  conclusive  presumption,  but  may 
be  overcome  by  proof  offered  by  the  purchaser.    We 


374  Appellate  Coubts  op  Illinois. 

Vol.  141.]  The  People  v.  Puller. 

are  therefore  of  the  opinion  that  the  court  properly 
refused  to  hold  said  proposition  of  law. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Edward  C.  Fuller,  Plaintllf  in  Error. 

Gen.  No.  4,878. 

1.  Slandeb  and  libel — liow  words  to  "be  taken.  Words  brought 
into  question  in  an  action  for  slander  or  libel  are  to  be  taken  in 
the  sense  which  persons  of  common  and  reasonable  understanding 
would  ascribe  to  them;  that  is,  in  their  ordinary  or  common  ac- 
ceptation. 

2.  Slandeb  and  libel — what  words  actionable  per  se.  The  word 
"filch"  is  actionable  per  se. 

3.  Slandeb  and  libel — sufficiency  of  indictment  charging  criminal 
libeh  Held,  that  the  indictment  in  this  case,  which  charged  a 
criminal  libel  in  the  use,  among  other  things,  of  the  word  "filch," 
was  sufficient  to  sustain  the  conviction. 

4.  Cbiminal  libel — what  not  defense  to  prosecution  for.  Held, 
that  the  defendant  in  this  case  did  not  show  that  the  publication 
made  was  the  truth;  also  that  he  did  not  show  that  the  publication 
in  question  was  made  with  good  motives,  and  that,  therefore,  he 
was  not  entitled  to  the  benefit  of  section  179  of  the  Criminal 
Code,  which  is  as  follows^ 

"In  all  prosecutions  for  libel,  the  truth,  when  published  with 
good  motives,  and  for  Justifiable  ends,  shall  be  a  sufficient  defense." 

5.  Counties — power  of  county  board  to  change  allowances  dur- 
ing term  of  county  officer.  Where  the  compensation  to  a  county  officer 
is  fixed  at  one  sum  and  the  clerk  hire  and  other  expenses  are  fixed 
separately  therefrom,  in  such  case,  while  the  compensation  cannot 
be  changed  during  the  term,  the  county  board  has  power  to  change 
the  allowance  for  clerk  hire  and  other  expenses  during  the  term. 

6.  Counties — when  expenditure  by  county  officer  becomes  law- 
ful.  An  expenditure  made  by  a  county  officer,  though  unauthorised 
at  the  time  it  is  made,  becomes  lawful  if  it  Is  subsequently  ap- 
proved by  the  county  board,  and  such  county  board  has  power 
to  make  such  approval. 

Prosecution  for  criminal  libel.  Error  to  the  Circuit  Court  of 
Lee  county;   the  Hon.  Oscab  E.  Heabd,  Judge,  presiding.     Heard 
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in  tbis  court  at  the  October  term,  1907.    Afflrmed.     Opinion  filed 
May  20,  1908. 

Statement  by  the  Court.  Plaintiff  in  error  was  in- 
dicted for  a  criminal  libel  in  the  Circuit  Court  of  Lee 
county,  was  tried  and  convicted,  and  was  sentenced  to 
pay  a  fine  of  two  hundred  dollars  and  costs,  and  to 
stand  committed  to  the  county  jail  till  fine  and  costs 
were  paid.  He  has  sued  out  this  writ  of  error  to  re- 
view said  judgment. 

The  first  count  of  the  indictment  after  the  formal 
parts,  charged  that  plaintiff  in  error  ''unlawfully  and 
maliciously  contriving  and  intending  to  villify  and  de- 
fame one  Walter  B.  Merriman,  and  to  expose  him  to 
public  hatred  and  contempt,  unlawfully  and  maliciously 
and  wilfully  did  publish  a  certain  false,  malicious  and 
defamatory  libel  of  and  concerning  him  the  said  Wal- 
ter B.  Merriman,  and  did  cause  and  procure  the  said 
false,  malicious  and  defamatory  libel  to  be  printed  in 
a  certain  newspaper  called  'The  Dixon  Daily  Sun'  in 
the  town  of  Dixon,  in  the  county  of  Lee  and  state  afore- 
said, with  intent  to  publish  and  circulate,  and  then  and 
there  did  publish  and  circulate  the  said  false  and  de- 
famatory libel  of  and  concerning  the  said  Walter  B. 
Merriman,  so  printed  as  aforesaid  in  said  county  of 
Lee,  which  false,  malicious  and  defamatory  libel  of 
and  concerning  the  said  Walter  B.  Merriman  so  pub- 
lished, printed  and  circulated  in  said  county  of  L9e, 
is  in  the  words  and  figures  as  follows.'*  The  article 
is  of  such  great  length  that  it  cannot  be  here  repro- 
duced. The  heading  read  as  follows:  "Money  Il- 
legally Filched.  Large  Sums  Found  to  Have  Been 
Taken  by  Treasurers  Merriman  and  Sterling:"  with 
the  innuendo  that  Merriman  meant  said  Walter  B. 
Merriman.  The  article  stated  that  John  M.  Sterling 
was  elected  county  treasurer  in  1898,  and  was  succeded 
by  Walter  B.  Merriman;  that  Sterling  was  under 
Merriman  for  a  time,  and  now  was  again  a  candidate 
to  succeed  him  in  that  office ;  that  the  system  of  alterna- 
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tion  on  this  oflSce  had  been  an  expensive  one  for  the 
taxpayers ;  and  it  set  out  that  the  board  of  supervisors 
in  September,  1898,  fixed  the  salary  of  the  county 
treasurer  for  the  ensuing  four  years  at  $1,200  per 
year,  and  the  deputy  hire  at  $800  per  year;  and  that 
the  statutes  of  Illinois,  besides  these  amounts,  pro- 
vide that  the  county  treasurer  shall  receive  $5CK)  per 
year  as  supervisor  of  assessments,  and  that  that  act 
went  into  effect  July  1,  1898.  The  article  then  con- 
tained a  long  account  of  action  by  Sterling  while 
county  treasurer  whereby  as  was  alleged  he  illegally 
drew  certain  sums  for  clerk  hire  and  miscellaneous  ex- 
penses. It  then  had  another  heading,  as  follows :  *  *  W. 
B.  Merriman  more  greedy. '  *  The  article  then  declared 
that  Merriman  took  the  office  under  the  same  legal 
provisions  and  salary  as  Sterling  did;  that  the  board 
of  supervisors  fixed  the  salary  and  deputy  hire  at  the 
same  figure,  and  the  salary  of  the  supervisor  of  as- 
sessments was  the  same;  yet  that  in  the  three  years 
thus  far  reported  to  the  county  board  by  Merriman 
he  had  illegally  drawn,  over  and  above  all  the  money 
he  was  legally  entitled  to,  the  sum  of  $802.30.  It  then 
gave  an  itemized  statement  of  the  sums  which  he  had 
drawn  in  1903,  1904  and  1905  respectively,  and  con- 
tinued as  follows:  ** According  to  the  records,  Mr. 
Merriman  has  illegally  drawn  the  following  amounts: 

Dec.  1903  Misc.  Exp $  57.97 

Dec.  1903  Pub.  Acct.  and  Ext.  Clerk  Hire.    656.43 

Dec.  1904  Misc.  Exp 48.68 

Dec.  1905  Misc.  Exp 39.22 

Total $802.30 ' ' 

The  article  then  contained  other  charges  that  Merri- 
man and  Sterling  had  overpaid  the  tax  collectors  of 
Dixon  township;  that  these  tax  collectors  had  been 
made  to  pay  the  money  back  into  the  treasury  of  the 
people,  and  as  the  tax  collectors  were  compelled  to  re- 
turn the  money  illegally  taken  by  them,  the  article 
asked  why  it  was  not  just  and  right  that  Sterling  and 
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Merriman  should  also  return  the  funds  drawn  by  them 
in  excess  of  their  legal  compensation  for  their  services ; 
and  that  if  they  were  not  satisfied  with  this  amount 
they  should  not  have  sought  the  office,  and  Sterling 
should  not  seek  it  again. 

The  second  count  of  the  indictment,  besides  the  more 
general  charging  language,  set  out  as  the  article  pub- 
lished only  the  heading  contained  in  the  first  article, 
namely,  *  *  Money  Illegally  Filched.  Large  Sums  Found 
to  Have  Been  Taken  by  Treasurers  Merriman  and 
Sterling.**  There  were  in  each  count  innuendoes  ap- 
plying the  article  to  said  Walter  B.  Merriman. 

Wm.  Babge,  Brooks  &  Bbooks,  E.  E.  Wingbbt  and 
J.  W.  Watts,  for  plaintiff  in  error. 

C.  H.  Woosteb,  Staters  Attorney,  A.  C.  Babdwbll 
and  E.  H.  Bbewsteb,  for  defendant  in  error. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

1.  It  is  argued  that  the  publication  set  out  in  the 
indictment  does  not  charge  Merriman  with  a  criminal 
offense;  that  '* filch '*  does  not  necessarily  import  a 
crime,  and  therefore  it  is  not  libelous  per  se;  that  the 
indictment  should  have  charged  whether  that  word  was 
used  with  an  innocent  or  criminal  meaning,  and  that 
in  the  absence  of  such  an  allegation  the  court  must 
construe  the  language  in  the  harmless  sense,  and 
should  hold  that  the  pleader  only  intended  to  charge 
that  it  was  used  in  an  innocent  sense.  It  is  the  estab- 
lished rule  in  this  state  that  words  brought  into  ques- 
tion in  an  action  for  slander  or  libel  are  to  be  taken 
in  the  sense  which  persons  of  common  and  reasonable 
imderstanding  would  ascribe  to  them ;  that  is,  in  their 
ordinary  or  common  acceptation.  Nelson  v.  Borche- 
nius,  52  m.  236 ;  Barnes  v.  Harmon,  71  111.  609 ;  Ran- 
som V.  McCurley,  140  111.  626.  This  doctrine  has  been 
followed  by  the  Appellate  Courts  frequently,  as  "ex- 
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amples  of  which  we  cite  Prussing  v.  Jackson,  85  HI. 
App.  324,  332,  and  Harkness  v.  Chicago  Daily  News 
Co.,  102  111.  App.  162.  What  then  is  the  common  and 
ordinary  meaning  attributed  to  the  word  ** filch' 'f 
There  is  an  old  case  in  Croke's  Elizabeth  which  holds 
that  the  words  '*a  common  filcher'*  are  not  actionable 
per  se,  and  that  authority  is  noted  in  the  text  books. 
Nevertheless,  the  English  dictionaries  show  that  the 
primary  and  ordinary  meaning  of  the  word  is  to  steal ; 
especially  in  a  small,  sly,  underhanded  manner ;  to  pil- 
fer. Eoget's  Thesaurus  of  English  Words  gives  as 
the  chief  synonyms  of  filch:  ** steal,  thieve,  rob,  pur- 
loin, pilfer. '  *  The  Standard  Dictionary  defines  *  *  filch, ' ' 
'*to  steal,  especially  slyly  and  in  small  amounts;  to 
pilfer.'*  For  synonyms,  it  refers  to  the  word  steal, 
and  gives  these  synonyms  of  ' '  steal : ' '  '  *  abstract,  com- 
mon larceny,  common  theft,  embezzle,  extort,  filch,  pil- 
fer, pillage,  plunder,  purloin,  rob,  swindle. '*  In  the 
same  connection  it  says,  *'the  word  filch  is  ordinarily 
applied  to  things  of  little  value,  but  may  apply  to  the 
most  precious.''  The  idea  of  theft,  of  stealing,  is  in 
the  word  as  commonly  used.  It  is  true  that  one  dic- 
tionary gives  as  an  incidental  or  remote  meaning,  *  *  to 
take  from  another  by  a  violation  of  trust  or  good 
faith."  That  however  is  not  the  direct  or  usual  ac- 
ceptation of  the  term.  It  is  argued  that  if  it  could 
ever  have  such  a  meaning,  not  implying  a  crime,  then 
it  is  not  actionable  per  se,  and  the  intent  to  charge 
larceny  should  have  been  averred.  We  do  not  admit 
the  soundness  of  this  position,  as  applied  to  a  case 
where  the  meaning  which  does  not  include  a  crime  ia 
not  the  natural  and  obvious  meaning  of  the  word  as 
used  by  persons  of  ordinary  understanding.  If  such 
a  principle  were  applied,  few  words  would  be  held  ac- 
tionable per  se.  We  suggest  two  common  examples. 
The  word  ''steal"  is  given  in  the  dictionaries  not  only 
in  its  chief  meaning,  '*to  take  and  carry  away  feloni- 
ously, as  the  personal  goods  of  another,"  but  also  in 
at  least  three  other  meanings  which  do  not  involve  the 
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idea  of  crime.  *' Thief  has  a  secondary  or  figurative 
meaning  which  has  no  relation  to  crime.  Yet  it  is  clear 
that  to  call  a  man  a  thief,  or  to  accuse  him  of  stealing, 
is  to  use  language  actionable  per  se.  The  reason  is 
that  the  common  and  ordinary  acceptation  and  use  of 
those  words  is  in  a  sense  embodying  crime.  The  same 
suggestions  apply  to  the  w#rd  *' filch '\  In  common 
use  and  acceptation  it  includes  the  idea  of  stealing,  ad- 
ding thereto  the  sense  of  slyness,  and  sometimes  by 
taking  small  things.  We  are  of  opinion  that  it  is  not 
deprived  of  its  ordinary  meaning  of  a  crime  by  using 
it  in  connection  with  the  word  *411egaP*  or  with  **  large 
sums'\  Our  statute  defines  libel  as,  **A  malicious  de- 
famation, expressed  either  by  printing  or  by  signs  or 
pictures  or  the  like,  tending  to  blacken  the  memory  of 
one  who  is  dead,  or  to  impeach  the  honesty,  integrity, 
virtue  or  reputation,  or  publish  the  natural  defects  of 
one  who  is  alive,  and  thereby  expose  him  to  public 
hatred,  contempt,  ridicule  or  financial  injury.**  We 
are  of  opinion  that  the  averments  of  this  indictment 
are  suflScient  under  said  statute,  and  under  Clay  v.  Peo- 
ple, 86  HI.  147,  Crowe  v.  People,  92  111.  231,  and  Peo- 
ple V.  Seeley,  139  Calif.  118.  The  indictment  shows 
the  heading  first  above  stated  as  given  in  large  letters, 
but  that  does  not  fully  show  the  appearance  at  the 
head  of  the  article,  originals  of  which  are  in  the  rec- 
ord before  us.  The  word  ''money"  and  the  word 
** taken**  at  the  head  of  said  article  are  in  very  heavy 
black  type,  each  letter  being  about  an  inch  and  three- 
eighths  in  length  and  from  half  an  inch  to  three  quar- 
ters of  an  inch  in  width;  and  the  words  ''illegally 
filched**  and  the  other  words  in  said  heading  are  about 
half  an  inch  in  height  and  the  letters  of  proportionate 
width.  The  heading,  containing  the  charge  that  Merri- 
man  had  "filched"  large  sums  of  money,  was  there- 
fore made  very  prominent  and  was  obviously  intended 
to  attract  special  attention. 

2.    Section  179  of  the  Criminal  Code  enacts :    "In  all 
prosecutions  for  libel,  the  truth,  when  published  with 
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good  motives,  and  for  justifiable  ends,  shall  be  a  suf- 
ficient defense. ' '  So  also  reads  section  4  of  article  2  of 
the  Constitution.  It  is  contended  that  the  record  estab- 
lishes such  a  defense.  On  the  contrary,  the  record 
shows  nothing  to  justify  the  allegation  that  Merriman 
filched  or  stole  any  money.  The  part  of  the  article 
containing  the  most  serious  libel  was  therefore  untrue. 
An  examination  of  the  record  also  shows  that  as  to 
the  moneys  referred  to  in  that  part  of  the  article  di- 
rected against  Merriman,  there  was  no  warrant  for 
saying  that  there  was  any  illegality  in  connection  there- 
with. This  indictment  does  not  involve  the  truth  or 
falsity  of  the  charges  against  Sterling,  and  we  there- 
fore do  not  discuss  them.  We  have  already  set  out 
in  the  statement  preceding  this  opinion  that  part  of 
the  article  which  enumerated  the  sums  which  Merri- 
man was  therein  charged  with  having  illegally  drawn 
from  the  public  funds  amounting  in  all  to  $802.30.  The 
proof  shows  that  nearly  all  of  said  sum  of  $656.43  said 
to  have  been  illegally  taken  by  Merriman  in  1903  from 
the  county  treasury,  was  paid  by  him  for  the  publica- 
tion of  the  assessment  roll  for  that  year.  Section  29 
of  the  act  of  1898  for  the  assessment  of  property  re- 
quires the  county  treasurer  as  ex-officio  supervisor  of 
assessments  to  cause  a  full  and  complete  list  of  the 
assessments  by  townships  to  be  published  in  some  pub- 
lic newspaper  in  the  county,  and  that  where  there  is 
published  in  a  township  one  or  more  newspapers  of 
general  circulation,  the  list  for  such  township  shall  be 
published  in  one  of  the  newspapers  published  in  said 
township ;  and  further,  that  **the  expense  of  such  print- 
ing and  publication  shall  be  paid  out  of  the  county 
treasury. ' '  There  were  a  number  of  such  newspapers 
published  in  the  different  townships  of  Lee  county,  and 
Merriman  distributed  the  publication  among  them  as 
the  law  required.  As  he  was  commanded  by  law  to 
cause  the  publication  to  be  made,  and  did  cause  it  to  be 
made,  and  as  the  expense  therefor  was  by  law  directed 
to  be  paid  out  of  the  county  treasury,  it  cannot  be  said 
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that  Merriman,  the  comity  treasurer  and  county  as- 
sessor and  supervisor  of  assessments,  paid  this  money 
illegally,  even  though  he  might  have  laid  the  bills  be- 
fore the  county  board  prior  to  paying  them. 

There  was  embraced  in  this  total  of  $802.30  alleged' 
to  have  been  illegally  drawn  by  Merriman  a  small  sum 
each  year  for  extra  clerk  hire.  The  proof  showed  that 
before  Merriman  was  elected  to  the  office  of  county 
treasurer  the  county  board  adopted  the  following 
recommendations  by  its  fees  and  salaries  committee,  to 
wit :  * '  That  the  county  treasurer  be  allowed  to  employ 
extra  clerk  hire,  if  necessary,  on  account  of  the  work 
imposed  on  the  office  of  the  said  treasurer  by  his  being 
ex-officio  supervisor  of  assessments. ' '  That  order  was 
never  afterwards  rescinded.  There  was  uncontradicted 
proof  that  with  the  force  in  Merriman 's  office  it  was 
impossible  to  get  out  the  assessment  list  for  publica- 
tion in  the  different  pages  in  the  different  townships 
within  the  time  required  by  law.  It  appears  to  be  the 
established  construction  of  the  constitution  and  the  law 
in  this  state  that  where  the  compensation  of  a  county 
officer  and  his  clerk  hire  and  the  expenses  of  his  office 
have  been  fixed  by  the  county  board  in  one  gross  sum 
before  he  takes  the  office,  that  allowance  cannot  be  in 
any  respect  changed  during  the  term  of  office  of  such 
officer.  Brissenden  v.  County  of  Clay,  161  HI.  216; 
Coles  County  v.  Messer,  195  111.  540.  Where,  however, 
the  compensation  is  fixed  at  one  sum,  and  the  clerk 
hire,  or  the  clerk  hire  and  other  expenses,  are  fixed 
separately  therefrom,  in  such  case,  while  the  compensa- 
tion cannot  be  changed  during  the  term,  the  county 
board  has  power  to  change  the  allowance  for  clerk  hire 
and  for  other  expenses.  The  county  board  cannot  be 
compelled  to  make  a  change,  and  if  it  has  not  made  a 
change,  and  refused  to  approve  further  expense  made 
by  the  officer,  he  cannot  collect  therefor  from  the 
county.  If  the  officer  conceives  the  expense  to  be  neces- 
sary, and  incurs  it  without  authority,  he  does  so  in  the 
first  instance  at  his  own  risk  and  expense.    But  if  the 
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county  board  afterwards  approves  the  expenditure,  it 
then  becomes  a  valid  county  charge.  In  County  of  La- 
SaUe  V.  Milligan,  143  111.  321,  330,  the  court  said :  **The 
amount  allowed  for  deputy  and  clerk  hire  and  expenses 
of  the  office  is  largely  in  the  discretion  of  the  county 
board,  and  might  be  changed  at  any  time  as  in  its  judg- 
ment the  exigency  of  the  public  service  demanded.*' 
In  Coles  County  v.  Messer,  supra,  the  court  on  page 
545,  said:  *'If  the  amounts  are  fixed  separately,  the 
compensation,  aside  from  the  expenses,  cannot  be 
changed  during  the  official  term ;  but  the  expenses  may 
be  changed  from  time  to  time  by  the  county  board  as 
the  necessities  of  the  office  may  change.  *'  In  Whit- 
more  V.  People,  227  111.  453,  469,  the  court  said:  **The 
cases  above  cited  hold  that  when  an  amount  for  clerk 
hire  and  expenses  has  been  fixed  by  the  county  board, 
the  officer  is  not  entitled  to  receive  from  the  county 
anything  for  money  actually  expended  for  clerk  hire 
in  excess  of  the  amount -allowed  him  by  the  county 
board  for  that  purpose.''  The  court  then  quotes  at 
length  from  Daggett  v.  Ford  County,  99  111.  334,  m- 
cluding  the  following  language:  *'The  power  of  fix- 
ing the  amount  of  necessary  clerk  hire,  etc.,  is  devolved 
by  the  constitution  on  the  county  board  as  a  fair  and 
impartial  tribunal,  and  it  is  to  be  supposed  that  they 
will  perform  the  duty  in  good  faith  as  it  rests  upon 
them  under  the  constitution.  Should  it  be  found  at 
any  time  that  the  board  had  committed  an  error  in 
judgment,  and  not  allowed  an  amount  sufficient  for 
necessary  clerk  hire,  etc.,  the  construction  which  we 
have  heretofore  adopted  that  the  amount  once  fixed 
for  necessary  clerk  hire,  etc.,  when  it  is  fixed  separate 
from  the  allowance  for  personal  services,  is  subject 
to  be  changed  from  time  to  time  during  the  term  of 
office  as  the  board  may  see  fit,  will  enable  the  board 
to  afford  any  suitable  relief  in  this  regard,  and  it  may 
be  expected  that  this  will  be  sufficient  for  the  avoid- 
ance of  any  serious  injustice  being  done  to  officers  in 
any  underestimating  by  the  county  board  of  the  neces- 
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sary  expenses  of  their  offices.*'  This  construction  of 
the  constitution  is  carried  ont  in  the  statute.  Section 
51  of  chapter  53  of  the  Eevised  Statutes,  relating  to 
fees  and  salaries,  requires  each  county  officer  who  shall 
be  paid  in  whole  or  in  part  by  fees  *Ho  keep  an  ac- 
count of  the  expenditures  made  by  him  on  account  of 
clerk  hire,  stationery,  fuel  and  other  expenses;'*  and 
make  report  in  Jime  and  December  to  the  county 
board;  and  the  county  board  is  required  to  carefully 
audit  and  examine  every  such  report  and  ascertain  the 
balance,  if  any,  held  by  such  officer,  **  after  such  ex- 
penses as  said  board  may  approve  or  allow,"  and  his 
salary,  etc.,  have  been  deducted  from  the  gross  amount, 
and  shall  order  the  balance  paid  into  the  county  treas- 
ury, etc.  It  will  thus  be  seen  that  the  statute  con- 
templates that  the  county  officer  will  make  these  ex- 
penditures before  they  are  presented  to  the  board  for 
approval ;  but  that  if  the  board  fails  to  approve  and  al- 
low any  expense  which  he  has  made  outside  of  the 
sum  previously  fixed  by  the  county  board,  it  will  be 
at  his  own  risk  and  expense.  The  county  board  ap- 
proved of  the  sum  expended  by  Merriman  for  clerk 
hire,  and  it  was  therefore  a  legal  and  valid  county 
charge.  There  was  also  a  charge  for  the  rent  of  a 
typewriter,  and  all  the  rest  of  the  items  entering  into 
said  sum  of  $802.30,  alleged  to  have  been  illegally 
drawn,  were  small  expenditures  during  the  years  1903, 
1904  and  1905,  which  the  board  approved  and  allowed. 
It  is  obvious  that  there  are  expenses  in  such  an  office, 
such  as  fuel,  lights,  pens,  penholders,  ink,  paper  and 
the  various  instruments  and  blanks  necessary  or  proper 
for  the  conduct  of  the  public  business,  that  cannot  al- 
ways be  fully  foreseen  and  properly  estimated  in  ad- 
vance by  the  county  board.  The  authorities  above 
cited  and  the  statute  above  referred  to,  confer  full 
authority  upon  the  county  board  to  approve  and  allow 
expenditures  for  such  matters  in  excess  of  the  amount 
originally  fixed  by  the  board.  The  board  approved 
each  of  these  items,  and  they  were  all  therefore  valid 
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county  charges;  and  the  accusation  made  against 
Merriman  in  the  publication  complained  of  that  he 
had  illegally  taken  money  belonging  to  the  county  is 
not  sustained. 

But  again,  not  only  was  the  chatge  of  filching  and 
the  charge  of  paying  county  money  illegally  not  sus- 
tained, but  further  the  truth,  to  be  a  sufficient  defense, 
imder  the  constitutional  provision  and  statute  above 
referred  to,  must  be  published  with  good  motives. 
There  was  proof  of  statements  made  by  plaintiff  in 
error,  both  before  and  after  this  publication,  which 
strongly  tended  to  show  that  his  motives  in  making 
this  publication  against  Merriman  were  malicious. 
Plaintiff  in  error  denied  making  these  statements ;  but 
we  must  assume  here  that  the  jury  believed  the  testi- 
mony that  he  made  them.  The  publication  complained 
of  stated  that  these  alleged  illegal  expenditures  would 
appear  from  the  records  of  the  county  board,  but  it 
failed  to  state  the  important  circumstances  that  the 
county  board  had  approved  and  allowed  all  these  ex- 
penditures; and  this  omission  had  a  tendency  to  im- 
peach the  motives  with  which  the  publication  was 
made. 

3.  It  is  contended  that  plaintiff  in  error  is  not  re- 
sponsible for  this  article  as  published,  and  especially 
that  he  is  not  responsible  for  the  libelous  heading. 
The  newspaper  in  which  this  publication  was  made, 
named  *'T.  W.  and  E.  C.  Fuller''  as  the  publishers, 
and  plaintiff  in  error  is  the  E.  C.  Puller  there  named. 
There  was  proof  that  he  was  editor  in  chief  and  half 
owner.  There  was  proof  by  plaintiff  in  error  that 
the  paper  was  published  by  the  Dixon  Sun  Company, 
of  which  company  plaintiff  in  error  was  president  and 
a  director.  He  wrote  the  editorial  part  of  the  paper, 
and  assisted  in  directing  its  policy,  and  he  wrote  the 
body  of  the  article.  H.  E.  Ward  was  the  managing 
editor,  and  wrote  the  head  lines  of  this  article.  Plaint- 
iff in  error  gave  the  article  to  Ward  for  the  purpose 
of  having  him  write  the  headlines.    After  the  article 
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was  printed,  on  October  31,  1906,  plaintiff  in  error 
saw  it,  with  the  headings,  and  he  directed  this  and 
other  articles  to  be  kept  in  type  and  printed  a  few 
days  later  as  an  insert;  and  when  the  postmaster 
would  not  accept  the  newspaper  with  those  inserts, 
plaintiff  in  error  took  part  in  mailing  and  distributing 
over  the  county  a  large  number  of  sheets  containing 
this  article  with  this  heading.  He  himself  mailed  a 
part  of  the  sheets  containing  this  article.  Proof  of 
the  second  publication  was  competent  as  tending  to 
show  malice ;  and  indeed  the  people  were  not  obliged 
to  rely  upon  the  first  publication,  but  could  prove  and 
rely  for  conviction  upon  the  publication  of  the  article 
at  either  time.  The  responsibility  of  plaintiff  in  error 
for  the  publication  of  the  entire  article,  including  the 
headlines,  is  fully  established. 

4.  It  is  argued  that  the  court  erred  in  refusing  to 
allow  plaintiff  in  error  to  prove  that  the  county  board 
allowed  Merriman  a  salary  of  $500  per  year  for  his 
services  as  supervisor  of  assessments,  and  that  he  re- 
ceived that  salary.  This  allowance  was  illegal.  Foote 
V.  Lake  Co.,  206  HI.  185;  Parker  v.  County  of  Eich- 
land,  214  111.  165.  But  this  was  not  the  illegal  action 
to  which  this  publication  related.  The  article  did 
not  charge  that  Merriman  had  illegally  received  this 
salary  as  supervisor  of  assessments,  but  on  the  con- 
trary it  stated  that  that  allowance  to  Merriman  was 
lawful.  Plaintiff  in  error  was  indicted  for  publishing 
of  Merriman  that  he  had  ^'filched'*  certain  specific 
sums.  It  was  not  a  defense  to  show  that  Merriman 
had  illegally  received  other  money.  But  it  is  argued 
that  this  proof  was  competent  under  the  second  count, 
which  only  set  out  the  headlines  of  the  article.  The 
whole  article  was  in  evidence,  and  it  showed  to  what 
the  headlines  referred,  and  showed  that  they  did  not 
refer  to  the  salary  of  supervisor  of  assessments. 
The  proof  was  properly  rejected. 

5.  Complaint  is  made  of  the  ruling  of  the  court 
upon  the  instructions.    The  court  modified  the  four- 
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teenth  instruction  requested  by  plaintiff  in  error,  by 
insertrog  the  word  **  material '*  before  the  word 
** allegation".  The  use  of  the  word  ** material"  in 
this  connection  seems  not  to  have  been  erroneous  or 
harmful  under  the  rule  laid  down  in  Harvey  v.  C.  & 
A.  Ry.  Co.,  221  lU.  242.  The  jury  was  very  fully  in- 
structed,  and  the  instructions  clearly  showed  what 
allegations  were  material;  and  the  jury  could  not  have 
been  misled  by  the  use  of  that  word  in  that  instruc- 
tion. We  have  examined  the  other  objections  to  the 
instructions,  and  conclude  that  they  are  not  well 
founded.  We  find  no  reversible  error  in  the  record. 
The  proof  appears  to  establish  the  guilt  of  plaintiff 
in  error  and  the  punishment  is  mild. 
The  judgment  is  therefore  afl&rmed 

Affirmed. 


John  G.  Schwerdt,  Appellant,  v.  John  H.  Schwerdt, 

Appellee. 

Gen.  No.  4,8%. 

1.  Contracts — when  undertaking  to  maintain  and  9upport  wiU 
not  he  enforced.  An  undertaking  to  support  and  maintain,  founded 
only  upon  considerations  of  affection  and  gratitude,  will  not  be  en- 
forced. 

2.  Contracts — tohen  void.  A  contract  is  void  which  lacks  the 
element  of  mutuality. 

3.  Parent  and  child — statute  imposing  obligation  to  support  con- 
strued. Under  the  statute  requiring  children  to  support  their  infirm 
and  indigent  parents,  a  right  of  action  does  not  accrue  to  the  parent 
himself  to  enforce  the  act. 

4.  Pleading — what  allegation  essential  in  actions  upon  contracts. 
In  the  absence  of  statutory  enactments,  it  is  necessary,  in  actions 
upon  contracts,  to  allege  a  consideration,  except  In  the  caae  of  con- 
tracts under  seal,  bills  of  exchange  and  negotiable  promissory  notes, 
all  of  which,  by  intendment,  import  a  consideration. 

5.  Pleading — what  may  be  availed  of  by  demurrer.  A  tailore  to 
state  a  consideration  or  the  statement  of  an  insufficient  oonslderar 
tion  may  be  taken  advantage  of  by  demurrer. 


Secx)nd  District— a.  D.  1908.  387 

Schw6rdt  V.  Schwerdt 

AiBtsumpsit.  Appeal  from  the  Circuit  Court  of  lAke  county;  the 
Hon.  Chables  H.  Ponnellt,  Judge,  presiding.  Heard  In  this  court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  March  11, 1908. 

• 

Statement  by  the  Gonrt.  This  is  a  suit  in  assump- 
sit begun  by  John  C.  Schwerdt  in  the  Circuit  Court 
of  Lake  county  against  John  H.  Schwerdt.  The 
declaration  consists  of  a  single  count  and  alleges  that 
on  April  4,  1892,  in  the  city  of  Chicago  the  defendant 
for  a  valuable  consideration  executed  and  delivered 
to  the  plaintiff,  in  lieu  of  a  former  agreement  dated 
November  18,  1889,  of  similar  import,  a  writing  as 
follows : 

**It  is  hereby  agreed  between  J.  C.  Schwerdt  and 
John  H.  Schwerdt  that  this  agreement  is  to  take  the 
place  of  other  agreements  heretofore  made. 

It  is  agreed  by  and  between  the  above  parties  that 
the  said  John  H.  Schwerdt  shall  pay  to  the  said  J.  C. 
Schwerdt,  father  of  said  John  H.  Schwerdt,  one  dol- 
lar and  fifty  cents  ($1.50)  per  week  as  his  share  to- 
wards his  father's  support. 

It  is  further  agreed  that  the  said  John  H.  Schwerdt 
shall  pay  all  doctor's  bills  which  may  be  incurred  by 
the  said  J.  C.  Schwerdt  in  case  the  latter  should  need 
medical  services. 

It  is  further  agreed  that  the  said  John  H.  Schwerdt 
shall  pay  all  the  necessary  funeral  expenses  of  the 
said  J.  C.  Schwerdt. 

It  is  further  agreed  that  the  said  John  H.  Schwerdt 
shall  pay  on  the  day  and  date  of  this  agreement  fifty- 
eight  dollars  ($58.50)  and  fifty  cents,  that  aniount  be- 
ing one  dollar  and  fifty  cents  per  week  for  nine  months 
past* 
Dated  Chicago,*April  4,  1892. 

John  H.  Schwerdt.'' 

Plaintiff  alleges  that  the  defendant  fully  complied 
with  the  said  agreement  imtil  July  13,  1900,  since 
which  time  he  has  wholly  neglected  to  comply  there- 
with, since  which  time  said  payments  are  due  and  un- 
paid and  there  is  now  due  plaintiff  a  large  sum  to 
wit,  one  dollar  and  fifty  cents  per  week  from  July  13, 
19(K),  and  medical  attendance  and  necessaries  of  the 
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value  of  seven  hundred  and  sixty-five  dollars  which 
complainant  was  compelled  to  incur  by  reason  of  the 
neglect  of  the  defendant.  Plaintiff  avers  that  he  is  the 
father  of  the  defendant  and  that  he  is  of  the  age  of 
eighty-five  years,  feeble  in  health  and  utterly  destitute 
of  all  property  except  said  agreement;  and  that  by 
reason  of  the  failure  of  the  defendant  to  comply  with 
his  agreement  plaintiff  has  been  provided  for  by  his 
grandson,  Henry  Detleff  of  Chicago.  Plaintiff  alleges 
that  the  consideration  for  said  agreement  and  the 
prior  agreement  therein  referred  to  was  a  mutual 
agreement  entered  into  about  fifteen  years  prior  to 
this  action,  that  the  defendant  should  take  out  a  policy 
of  life  insurance  on  the  life  of  the  wife  of  plaintiff, 
she  being  the  mother  of  defendant,  in  the  sum  of  five 
thousand  dollars,  which  sum  when  collected,  if  plaint- 
iff should  survive  his  said  wife,  should  be  used  to- 
wards the  support  of  plaintiff  during  the  remainder  of 
his  life;  that  said  agreement  was  carried  out  by  the 
taking  out  of  said  policy,  and  the  said  wife  died  one 
year  thereafter,  and  defendant  received  the  proceeds 
of  said  policy,  the  exact  amount  thereof  plaintiff  is 
not  advised  but  believes  to  have  been  about  five  thou- 
sand dollars,  and  defendant  retained  said  insurance 
for  his  own  use.  *^  Plaintiff  avers  the  sum  of  seven 
hundred  and  sixty-five  dollars  of  said  agreement  and 
for  reasonable  expenses  for  necessaries  as  above 
stated  is  wholly  due  and  unpaid  to  this  plaintiff  to 
the  damage  of  the  plaintiff  in  the  sum  of  seven  hun- 
dred and  sixty-five  dollars  and  therefore  he  brings  this 
suit.''  The  defendant  filed  a  general  demurrer  which 
was  sustained  by  the  court.  Plaintiff  electing  to  abide 
by  his  declaration,  judgment  was  rendered  against 
him  and  he  brings  the  case  to  this  court  by  appeaL 

Edmund  H.  Smallbt,  for  appellant. 

Lauder,  King  &  Gage  and  Chablbs  0.  Laudeb  for 
appellee ;  Charles  E.  Lauder  and  Charles  H.  EjnO|  of 
counsel. 
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Mb.  Justiob  Thompson  delivered  the  opinion  of  the 
court. 

The  appellant  assigns  for  error  that  the  court  erred 
in  sustaining  the  demurrer  to  the  declaration.  The 
suit  is  brought  on  an  agreement  in  writing  which  is  set 
forth  in  the  body  of  the  declaration.  It  is  alleged  that 
the  agreement  was  for  a  valuable  consideration,  in 
that  there  was  a  mutual  agreement  that  the  defendant 
should  take  out  a  policy  of  life  insurance  on  the  life 
of  the  wife  of  plaintiff,  she  being  the  mother  of  the 
defendant,  in  the  sum  of  five  thousand  dollars,  which 
insurance  when  collected  should  be  used  toward  the 
support  of  the  plaintiff  during  the  remainder  of  his 
life,  and  that  the  insurance  had  been  collected.  It  is 
insisted  on  the  part  of  both  the  parties  to  this  contro- 
versy that  a  son  has  no  insurable  interest  in  the  life 
of  a  parent.  Guardian  M.  L.  Ins.  Co.  v.  Hogan,  80 
HI.  35;  Guaranty  E.  L.  Society  v.  Dyon,  79  111.  App. 
100.  The  policy  was  not  taken  out  by  either  the  plaint- 
iff or  his  wife,  but  by  the  defendant.  No  right  accrued 
to  the  defendant,  and  no  detriment,  forbearance,  labor 
or  service  was  suffered  or  performed  by  either  the 
plaintiff  or  his  wife.  There  was  no  mutuality  in  the 
agreement  and  hence  no  consideration  for  it.  It  is  a 
nudum  pactum  and  cannot  be  enforced.  A  promise 
founded  upon  considerations  of  affection  or  gratitude 
is  a  beneficence  and  cannot  be  the  foundation  for  a 
legal  action.  Kirkpatrick  v.  Tavlor.  43  111.  207 ;  Will- 
iams  V.  Forbes,  114.  11],  1fi7.^  The  payment  of  the 
^oncy  was  a  question  between  the  insurance  company 
and  the  defendant  with  which  the  plaintiff  had  no  con- 
cern.   Johnson  v.  Van  Epps,  110  111.  551. 

It  is  also  argued  by  appellant  that  the  declaration 
is  good  because  the  statute  of  Illinois  imposes  upon  a 
son  who  is  of  sufficient  ability  the  duty  of  supporting 
indigent  parents.  The  declaration  is  not  drawn  upon 
that  theory  but  is  based  entirely  upon  a  nudum  pac- 
tum.   A  declaration  consisting  of  a  single  count  based 
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upon  a  contract  in  writing  and  upon  an  independent 
statutory  duty  would  be  double.  At  the  common  law 
there  is  no  obligation  which  imposes  upon  a  child  the 
legal  duty  of  maintaining  an  infirm,  aged  and  destitute 
parent.  People  v.  Hill,  163  111.  189.  Under  the  stat- 
ute requiring  children  to  support  their  infirm  and  in- 
digent parents  a  right  of  action  does  not  accrue  to  the 
parent  himself  to  enforce  the  act.  The  purpose  of  the 
act  is  to  indemnify  the  public  against  the  maintenance 
of  paupers,  and  the  only  remedy  given  is  in  favor  of  the 
county  for  the  use  of  the  poor  of  the  county.  Mercer 
V.  Jackson,  54  111.  397.  • 

It  is  insisted  that  the  defense  of  no  consideration 
cannot  be  raised  by  a  demurrer  but  that  it  must  be 
raised  by  a  special  plea.  In  the  absence  of  statutory 
enactments  to  the  contrary,  it  is  necessary  in  actions 
upon  contracts  to  allege  a  consideration,  except  in  the 
case  of  contracts  under  sealj  bills  of  exchange  and 
negotiable  promissory  notes,  all  of  which  by  intend- 
ment of  law  import  a  consideration,  and  a  failure  to 
state  a  consideration  or  a  statement  of  an  insufficient 
consideration  may  be  taken  advantage  of  by  demurrer. 
4  Ency.  of  PI.  &  Pr.  928;  1  Chitty  on  PI.  300;  Stephens 
on  PL,  96;  Hulme  v.  Renwick,  16  111.  371;  Hite  v. 
Wells,  17  111.  88.  Appellant  particularly  set  forth 
what  he  claimed  was  the  consideration,  and  from  the 
allegation  it  clearly  appears  there  was  no  considera- 
tion for  the  agreement.  The  demurrer  was  properly 
sustained,  and  the  judgment  is  therefore  affirmed. 

Affirmed. 


Fred  W.  Fraser,  Appellee,  y.  Harper  House  Company^ 

Appellant. 

Gen.  No.  4,904. 

1.  Innkeepebs — care  required  of,  for  personal  safety  of  guests, 
A  proprietor  of  a  hotel,  in  which  a  passenger  elevator  is  operated 
for  the  convenience  of  his  guests,  is  held  to  the  same  care  and  dill- 
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gence  for  the  safety  of  his  guests  in  the  elevator,  as  a  railway  Is  re- 
quired to  use  for  the  safety  of  its  passengers. 

2.  CoNTBiBUTOBT  NEGLIGENCE — When  eUvatoT  passenger  not  guilty 
of.  A  gruest  of  a  hotel,  riding  in  an  elevator  therein,  cannot  be  held 
guilty  of  negligence  when  he  assumes  an  attitude  while  so  riding 
which  the  construction  of  the  elevator  invites. 

3.  InsTBUCTioNS — when  not  erroneous  in  permitting  fury  to  con- 
sider **loss  of  time,  if  any"  An  instruction  in  an  action  for  personal 
injuries  which  permits  the  jury  to  consider  as  an  element  of  damage 
"loss  of  time,  if  any,"  is  not  erroneous  if  based  even  upon  slight  evi- 
dence tending  to  show  that  the  plaintiff  suffered  loss  of  time  as  a 
result  of  the  injury  complained  of. 

4.  Vebdiots — when  not  disturbed  as  excessive.  The  Appellate 
Court  will  not  set  aside  a  verdict  as  excessive  if  the  same  oppor- 
tunities enjoyed  by  the  trial  court  in  determining  the  propriety  of 
such  verdict  are  not  afforded  to  it,  as,  for  instance,  the  exhibition  of 
the  injured  member,  in  an  action  for  personal  injuries. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Rock  Island 
county;  the  Hon.  William  H.  Oest,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  AJfirmed.  Opinon  filed  March  11, 
1908. 

Seable  &  Marshall,  for  appellant. 

H.  A.  Weld  and  Hugh  H.  Hadley,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  Fred  W. 
Fraser  against  the  Harper  House  Company.  The  dec- 
laration contained  three  counts  alleging  in  different 
ways  that  the  plaintiff  was  a  guest  for  hire  at  a  hotel 
conducted  by  the  defendant,  in  which  was  a  passenger 
elevator,  and  that  while  a  passenger  on  said  elevator 
he  was  injured  by  the  negligence  of  the  defendant,  in 
that  said  elevator  at  a  side  other  than  that  at  which 
plaintiff  entered  was  in  an  unsafe  condition,  unguarded 
and  unprotected  except  by  a  narrow  wooden  bar ;  that 
said  elevator  was  carelessly  and  negligently  constructed 
and  operated,  and  that  it  was  the  duty  of  defendant 
to  provide  a  qafe  means  to  guard  passonp^ers  from 
injury  from  contact  with  the  walls  of  the  shaft,  and  to 
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enclose  the  cage,  but  that  the  defendant  negligently 
failed  to  provide  suitable  guards  and  to  warn  the 
plaintiff  of  the  danger ;  whereby  plaintiff,  in  the  exer- 
cise of  due  care,  was  injured,  etc.  Plaintiff  recovered 
a  verdict  and  a  judgment  for  $750,  from  which  the  de- 
fendant appeals. 

The  proof  shows  that  the  appellee  is  a  commercial 
traveler;  that  on  February  16,  1906,  he  engaged  a 
room  on  the  third  floor  at  the  hotel  of  the  appellant, 
the  Harper  House  Company,  in  Bock  Island ;  that  there 
is  in  the  hotel  a  passenger  elevator  about  six  feet 
square,  with  two  entrances  the  width  of  an  ordinary 
door  upon  opposite  sides  of  the  cage;  that  one  of  the 
entrances  is  on  the  south  side  from  the  lobby  of  the 
hotel  and  is  closed  by  a  grill  door,  such  as  is  ordi- 
narily seen  in  elevators ;  that  the  other  entrance  from 
the  north  is  the  ladies'  entrance  and  connects  with  a 
passageway  from  Second  avenue;  this  is  not  closed 
by  a  door,  but  there  is  a  wooden  bar  five  or  six  inches 
wide  horizontally  across  the  opening  about  three  feet 
from  the  floor ;  the  rest  of  the  elevator  is  enclosed  by 
an  iron  grill  work  and  is  lighted  by  an  electric  light 
in  the  dome  of  the  cage ;  that  building  walls  constitute 
the  north  and  east  sides  of  the  shaft,  and  the  other 
two  walls  are  ordinary  grill  work;  that  the  elevator 
is  operated  by  the  employes  of  the  hotel ;  that  the  ap- 
pellee had  been  at  the  hotel  from  three  to  five  times 
before ;  that  on  the  evening  of  February  16th  appellee 
entered  the  elevator  from  the  lobby  of  the  hotel,  walked 
to  the  opposite  side  of  the  elevator,  and,  leaning  or 
standing  against  the  bar  with  his  hand  on  it,  permitted 
his  elbow  to  project  some  five  or  six  inches  beyond  the 
cage  into  the  shaft,  and  as  the  elevator  went  up  his 
elbow  came  in  contact  with  a  slight  projection  on  the 
wall  of  the  shaft  and  thereby  received  a  fracture  of 
the  end  of  the  radius  of  the  right  arm  at  the  wrist, 
known  as  a  Colles  fracture ;  that  the  appellee  was  in- 
capacitated from  his  work  seven  or  eight  weeks  be- 
cause of  the  injury,  but  his  salary  was  paid  him  during 
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the  time  he  was  not  at  work;  that  he  paid  $48  for 
medical  services,  suffered  intense  pain  several  weeks, 
and  still  has  pain  during  changes  of  the  weather ;  that 
the  arm  is  somewhat  deformed,  is  weak  and  its  use  is 
impaired. 

The  assigment  of  error  most  strenuously  relied  upon 
is  that  the  court  erroneously  refused  to  instruct  the 
jury  to  find  for  the  defendant  at  the  close  of  all  the 
evidence.  The  basis  for  this  contention  is  the  claim 
that  the  appellee  did  not  prove  he  was  in  the  exercise 
of  ordinary  care,  and  that  no  negligence  was  proved 
on  the  part  of  appellant.  A  proprietor  of  a  hotel  in 
which  a  passenger  elevator  is  operated  for  the  con- 
venience of  his  guests  is  held  to  the  same  care  and 
diligence  for  the  safety  of  his  guests  in  the  elevator 
as  a  railway  is  required  to  use  for  the  safety  of  its 
passengers.  In  Hartford  Dep.  Co.  v.  SoUitt,  172  HI. 
225,  it  is  said :  ' '  Persons  operating  elevators  are  car- 
riers of  passengers,  and  the  same  rules  applicable  to 
other  carriers  of  passengers  are  applicable  to  those 
using  elevators  for  raising  and  lowering  persons  from 
one  floor  to  another  in  buildings.  It  is  a  duty  of  such 
carriers  of  passengers  to  use  extraordinary  care  in 
and  about  the  operation  of  such  elevators,  so  as  to 
prevent  injury  to  persons  therein. ' '  The  law  requires 
the  highest  degree  of  care  to  be  exercised  by  the  car- 
rier that  is  consistent  with  the  eflScient  use  of  the 
means  and  appliances  adopted.  Appellee  was  a  com- 
parative stranger  in  the  elevator,  having  been  at  the 
hotel  only  a  few  times,  and  had  not  carefully  inspected 
the  elevator.  He  went  into  it,  walked  to  the  opposite 
side  and  leaned  against  the  cross  bar,  with  his  right 
hand  on  this  cross  bar,  and  the  next  thing  he  knew, 
as  is  stated  by  counsel  for  appellant,  ** Appellee's 
elbow  came  in  contact  with  a  slight  projection  on  the 
wall  of  the  shaft.''  It  cannot  be  imputed  to  a  pas- 
senger as  negligence  that  he  assumes  while  riding  an 
attitude  to  which  the  construction  of  the  car  invites 
or  tempts  him.    C.  &  A.  R,  E.  Co.  v.  Pondrom,  51  HI. 


394  Appellate  Courts  op  Illinoib. 

Vol.  141.]  Fraaer  v.  Harper  House  Co. 

334;  Chicago  City  By.  Co.  v.  Rood,  62  HI.  App.  550. 
Counsel  for  appellant  argue  that  the  case  of  Beidler 
V.  Branshaw,  200  111.  425,  and  some  other  elevator 
cases  cited  by  them,  are  parallel  with  this  case  and 
conclusive  that  appellee  was  not  in  the  exercise  of 
ordinary  care.  In  each  case  cited  by  appellant  the 
person  injured  was  an  employe  in  the  building  when 
he  was  injured  and  knew  and  was  familiar  with  the 
elevator  and  its  surroundings ;  and  some  ot  these  cases 
were  concerning  combination  freight  and  passenger 
elevators.  Knowledge  of  the  surroundings  is  notice 
of  the  dangers  which  might  naturally  be  anticipated 
therefrom.  That  element  is  entirely  lacking  in  this 
case.  That  appellant  was  negligent  in  operating  an 
elevator  constructed  as  this  was,  we  think  clearly  ap- 
pears, and  the  question  of  the  care  of  appellee  was  for 
the  jury  to  decide  from  all  the  evidence  and  facts  in 
proof.  The  trial  court  approved  of  the  verdict,  and 
we  cannot  say  that  the  position  assumed  by  appellee 
was  under  the  circumstances  negligence  per  se. 

It  is  assigned  for  error  that  the  court  gave  contra- 
dictory instructions,  in  that  the  jury  were  instructed 
for  the  appellee  that  *'loss  of  time'^  was  an  element 
of  damage,  and  that  an  instruction  for  appellant  told 
the  jury  there  could  be  no  recovery  for  loss  of  time 
when  he  drew  his  salary  for  that  time.  The  instruc- 
tions are  entirely  consistent  with  each  other.  Appel- 
lee's instruction  did  not  assume  there  had  been  loss 
of  time,  but  told  the  jury,  in  awarding  damages,  to 
take  into  consideration  ^^loss  of  time,  if  any,*'  thus 
leaving  the  question  of  fact  to  the  jury.  It  may  be 
there  was  but  slight  proof  to  base  appellee's  instruc- 
tion on,  but  appellee  introduced  some  proof  tending 
to  show  that  he  lost  other  time  subsequent  to  the  time 
he  was  under  the  doctor's  care,  and  testified  it  took 
longer  to  do  his  writing.  There  was  no  error  in  not 
giving  appellant's  refused  instructions.  Numbers  28 
and  29  were  in  the  eighth  given  instruction  and  No. 
26  was  properly  refused,  because  of  the  argument  in  it. 
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It  is  insisted  the  judgment  is  excessive.  We  have 
not  the  same  information  the  trial  court  and  jury  had, 
to  whom  the  arm  was  exhibited.  The  proof  in  the 
record  is  that  the  arm  is  crooked,  weak  and  still  pain- 
ful at  times.  We  find  no  reason  for  interfering  with 
the  judgment.    It  is  therefore  affirmed. 

Affirmed. 


Laban  Hayward,  Administrator,  Appellee,  v.  8.  8.  8en- 

cenbaugh,  Appellant. 

Gen.  No.  4,913. 

1.  G0BP0BATI017S — What  low  Qovems  stockholders*  liabiUty.  The 
Uability  of  a  stockholder  is  govemed  by  the  law  of  the  domicile  of 
the  corporation. 

2.  CoBPOBATioNS — When  stockholders*  liability  discharged.  Under 
the  law  of  Kansas,  a  stockholder,  with  respect  to  his  statutory  lia- 
bility, stands  in  the  relation  of  a  surety,  and  Is  discharged  with  re- 
spect to  such  liability  as  to  a  demand  from  which  the  corporation 
is  relieved  by  virtue  of  the  Statute  of  Limitations. 

3.  Comity — how  statutes  of  sister  state  construed.  Where  the 
statutes  of  a  sister  state  are  a  part  of  the  contract  involved  in  the 
litigation,  the  construction  which  will  be  given  by  the  courts  of  this 
state  to  such  statutes  is  the  construction  which  has  been  given 
thereto  by  the  Supreme  CJourt  of  such  sister  state. 

4.  Evidence — how  laws  of  sister  state  established.  The  law  of  a 
sister  state  is  a  question  of  fact,  to  be  proved  the  same  as  any  other 
fact  by  the  introduction  of  evidence,  and  the  construction  of  such 
law  may  be  proved  by  the  printed  reports  of  adjudged  cases. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  In  this  court  at  the 
October  tarm,  1907.  Reversed  and  remanded.  Opinion  filed  April  14, 
1908. 

S.  N.  HoovEB  and  John  A.  Bussell,  for  appellant. 

Batmokd  &  Newhall,  for  appellee ;  Aldbigh  &  Wob- 
CESTEB,  of  counsel* 
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Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  Aurora  Mining  Company  is  a  corporation  or- 
ganized under  the  laws  of  Kansas  September  8,  1897, 
for  the  purpose  of  mining  lead  and  zinc,  with  its  place 
of  business  at  Galena,  Kansas.  After  the  organization 
of  the  corporation  it  purchased  a  mining  lease  in  con- 
nection with  a  concentrating  mill,  and  on  September 
27,  1897,  issued  in  payment  for  the  lease  and  mill 
$25,000  of  bonds  payable  at  the  Galena  National  Bank 
at  Galena,  Kansas;  $10,000  of  the  bonds  became  due 
in  one  year  and  $15,000  in  two  years. 

The  corporation  paid  the  bonds  maturing  Septem- 
ber 27,  1898.  When  the  bonds  due  in  two  years  ma- 
tured it  had  practically  exhausted  the  supply  of  ore 
on  its  leased  land,  and  sometime  thereafter,  having  no 
assets  and  being  insolvent,  it  suspended  business. 
Sencenbaugh,  the  appellant,  contends  that  the  corpo- 
ration suspended  business  in  April,  1900,  while  Hay- 
ward,  the  appellee,  contends  it  did  not  suspend  until 
July,  1901.  William  B.  Russell  died  in  March,  1901, 
and  the  appellant  was  appointed  administrator  of  his 
estate.  Russell  and  Sencenbaugh,  from  prior  to  the 
organization  of  the  corporation  up  to  the  time  of  Rus- 
selPs  death,  and  Sencenbaugh  since  that  time,  were 
residents  of  Kane  county,  Illinois,  where  substantially 
all  the  stockholders  and  directors  appear  to  have  re- 
sided. At  the  time  the  corporation  suspended  William 
B.  Russell,  appellee's  intestate,  was  the  owner  of 
$1,800  of  the  capital  stock  of  the  corporation  and 
$3,000  of  the  bonds  last  maturing;  Sencenbaugh,  the 
appellant,  was  the  owner  of  $5,000  of  the  capital  stock 
of  the  corporation  and  $1,000  of  said  bonds.  In  1903 
the  appellee  began  a  suit  in  the  Circuit  Court  of  Kane, 
county,  Illinois,  against  the  corporation;  that  suit  was 
by  a  change  of  venue  transferred  to  DeKalb  county, 
where  plaintiff  obtained  a  judgment  on  April  17, 1906, 
on  the  bonds  of  the  corporation  owned  by  the  Russell 
estate. 
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This  suit  was  brought  in  assumpsit  in  the  Circuit 
Court  of  Kane  county  April  24,  1906,  against  Sencen- 
baugh upon  the  same  bonds  that  judgment  was  recov- 
ered against  the  corporation  in  DeKalb  county.  The 
declaration  contains  one  count  and  avers  the  organiza- 
tion of  the  Aurora  Mining  Company  in  the  County  of 
Cherokee  in  the  State  of  Kansas,  under  a  statute  en- 
titled **An  act  concerning  corporations, ' '  in  force 
October  31, 1868,  and  all  acts  amendatory  thereof ;  that 
it  is  not  a  railway,  religious  or  charitable  corporation ; 
that  at  the  time  the  liability  was  incurred  there  was 
in  force  in  the  State  of  Kansas  a  provision  in  the  state 
constitution  that  **Dues  from  corporations  shall  be 
secured  by  individual  liability  of  the  stockholders  to 
an  additional  amount  equal  to  the  stock  owned  by  each 
stockholder";  that  there  was  also  in  force  a  certain 
statute  providing  that  a  corporation  is  dissolved,  first, 
by  expiration  of  the  time  limited  in  its  charter ;  second, 
by  a  judgment  of  dissolution  by  a  court  of  competent 
jurisdiction,  but  any  corporation  shall  be  deemed  to  be 
dissolved  for  the  purpose  of  enabling  any  creditor  of 
such  corporation  to  prosecute  suits  against  the  stock- 
holders to  enforce  their  individual  liability,  if  it  be 
shown  that  the  corporation  has  suspended  business  for 
more  than  one  year;  and  further  that  if  any  corpora- 
tion created  under  this  or  any  general  statute  be  dis- 
solved, leaving  debts  impaid,  suits  may  be  brought 
against  any  person  or  persons  who  are  stockholders 
at  the  time  of  such  dissolution  without  joining  the  cor- 
poration in  such  suit,  and  if  judgment  be  rendered  and 
execution  unsatisfied,  the  defendant  or  defendants  may 
sue  aU  who  were  stockholders  at  the  time  of  such  dis- 
solution for  the  recovery  of  the  portion  of  such  debt 
for  which  they  were  liable ;  and  further,  if  any  stock- 
holder pay  more  than  his  due  proportion  of  any  debt 
of  the  corporation,  he  may  compel  contribution  from 
the  other  stockholders  by  action ;  and  further,  no  stock- 
holder shall  be  liable  to  pay  the  debts  of  the  corpora- 
tion beyond  the  amount  due  on  his  stock  and  an  addi- 
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tional  amoimt  equal  to  the  stock  owned  by  him;  that 
the  Supreme  Court  of  Kansas,  being  the  court  of  last 
resort  of  said  state,  has  construed  the  said  provisions 
holding  that  each  stockholder  is  severally  and  indi- 
vidually liable  to  such  creditor  of  such  corporation  in 
an  additional  amount  equal  to  the  amount  of  his  stock, 
to  be  recovered  in  an  action  brought  by  such  creditor 
directly  against  such  stockholders  without  joining  said 
corporation  or  other  stockholders  as  defendants;  that 
the  Aurora  Mining  Company  on  September  27,  1897, 
at  the  County  of  Kane,  made  its  six  bonds  in  the  sum 
of  $500  each  and  delivered  them  to  William  B.  Bussell, 
and  then  and  there  became  liable  to  pay  said  Sussell 
$3,000  at  Galena,  Kansas,  on  September  27,  1899,  with 
interest  at  6  per  cent.,  etc.;  that  Sencenbaugh  was  a 
stockholder  in  said  corporation,  and  was  the  owner  of 
fifty  shares  of  the  par  value  of  $100  each,  and  had 
paid  no  money  on  his  original  subscription  for  said 
stock,  and  the  full  amount  of  the  par  value  is  now 
due  and  owing  from  said  Sencenbaugh ;  that  the  Aurora 
Mining  Company  suspended  business  July  1, 1902,  and 
was  then  insolvent  and  without  assets,  and  has  not 
done  any  business  since,  by  means  whereof  it  became 
dissolved;  that  William  B.  Bussell  at  the  time  of  his 
death  and  for  ten  years  prior  thereto  was  a  resident 
of  Aurora;  that  plaintiff  is  the  administrator  of  said 
Bussell;  that  Sencenbaugh  is  and  for  ten  years  next 
prior  to  the  beginning  of  this  suit  was  a  resident  of 
Aurora  and  has  not  during  any  portion  of  said  time 
been  a  resident  of  or  owned  property  in  the  State  of 
Kansas,  and  that  the  liability  of  said  defendant  as 
such  stockholder,  by  the  laws  of  Kansas  and  the  de- 
cisions of  its  court  of  last  resort,  exists  as  a  transitory 
action. 

The  defendant  filed  a  number  of  special  pleas.  Bep- 
lications  were  filed  traversing  the  pleas.  The  case  was 
tried  by  the  court  without  a  jury.  No  proposition  of 
law  was  submitted  by  either  party.    The  court  ren- 
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dered  judgment  in  favor  of  the  plaintiff  for  $1,610.30 
and  the  defendant  prosecutes  this  appeal. 

The  only  question  before  this  court  is,  can  the  judg- 
ment be  sustained  upon  the  evidence.  The  fifth  plea 
avers  that  the  Aurora  Mining  Company  is  a  Kansas 
corporation;  that  the  stock  because  of  which  the  suit 
is  brought  was  subscribed  for  and  issued  in  Kansas, 
and  the  liability  is  subject  to  the  laws  of  Kansas,  and 
the  bonds  described  in  the  declaration  were  issued  and 
payable  in  Kansas,  and  at  the  time  the  stock  and  bonds 
were  issued  there  was  in  force  a  statute  of  Kansas 
providing  that  civil  action,  other  than  for  the  recovery 
of  real  property,  can  only  be  brought  within  the  fol- 
lowing periods  and  not  afterwards:  ** First:  Within 
five  years:  An  action  upon  an  agreement,  contract  or 
promise  in  writing.  Second :  Within  three  years :  An 
action  upon  a  contract  not  in  writing,  express  or  im- 
plied: An  action  upon  a  liability  created  by  statute, 
other  than  a  forfeiture  or  penalty'';  that  there  was 
and  is  in  force  a  public  statute  of  Illinois  which  pro- 
vides that  where  a  cause  of  action  shall  arise  in  a  state 
out  of  this  state,  and  by  the  laws  thereof  an  action 
thereon  cannot  be  maintained  by  reason  of  the  lapse 
of  time,  an  action  thereon  cannot  be  maintained  in  this 
state.  It  is  averred  that  the  liability  sued  for  arose  in 
Kansas  and  is  a  liability  created  by  the  statute  of  Kan- 
sas, and  is  other  than  a  forfeiture  or  penalty,  and  did 
not  accrue  within  three  years  prior  to  the  beginning 
of  this  suit,  and  that  the  Supreme  Court  of  Kansas, 
which  is  the  court  of  last  resort,  has  passed  upon  the 
foregoing  provisions  and  holds  that  the  liability  of 
the  stockholders  is  only  such  as  the  statute  creates, 
and  that  a  stockholder  is  only  liable  for  debts  of  a  cor- 
poration upon  which  at  the  time  an  action  can  be  main- 
tained against  the  corporation.  It  is  averred  that  the 
cause  of  action  did  not  accrue  within  five  years,  and 
the  same  is  barred  by  the  laws  of  Kansas  and  Illinois. 
The  sixth  plea  is  similar  to  the  fifth,  except  that  it  sets 
up  the  Kansas  limitation  of  three  years  upon  a  statu- 
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tory  liability.  These  pleas  were  simply  traversed, 
there  being  no  replication  confessing  and  avoiding  the 
averments  of  the  pleas. 

The  Aurora  Mining  Company,  a  corporation  organ- 
ized under  the  laws  of  Kansas,  with  its  principal  office 
at  Galena,  Kansas,  on  September  27,  1897,  issued  the 
$3,000  of  bonds  sued  on  in  this  case  at  Galena,  Kansas, 
where  the  bonds  were  due  and  payable  on  September 
27,  1899.  The  liability  of  a  stockholder  is  governed 
by  the  law  of  the  domicile  of  the  corporation.  26  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  914.  It  is  the  province 
of  the  Supreme  Court  of  a  state  to  iuterpret  its  organic 
laws  as  well  as  its  statutes.  The  statutes  of  Kansas 
beiDg  a  part  of  the  contract  involved  in  this  case,  we 
must  resort  to  the  construction  given  to  that  statute 
by  the  Supreme  Court  of  Kansas  to  determine  its 
proper  interpretation  and  effect.  Fowler  v.  Lamson, 
146-111.  472;  Fairfield  v.  County  of  Gallatin,  100  U.  S. 
47.  The  Supreme  Court  of  Kansas  holds  that :  *  *  The 
stockholder  standing  in  the  relation  of  surety  to  the 
corporation,  his  liability  must  cease  when  the  liability 
of  the  corporation  no  longer  exists.  Manifestly,  and 
in  conformity  to  well-recognized  legal  principles,  no 
action  can  be  maintained  against  a  surety  imless  the 
liability  of  the  principal  exists  at  the  time  the  action 
is  commenced.''  Pacific  Elevator  Co.  v.  Whitbeck,  63 
Kan.  102.  Where  a  note  is  executed  and  made  pay- 
able in  a  foreign  state,  the  cause  of  action  arises  there, 
and  a  suit  on  the  note  brought  in  Illinois  must  be 
begun  within  the  time  limited  by  the  laws  of  the  foreign 
state  for  bringing  suit.  Section  20,  chapter  83,  Hurd's 
Statutes  of  Illinois;  Collins  v.  Manville,  170  111.  614. 
By  the  laws  of  Kansas  which  were  pleaded  and  proved 
a  suit  must  be  brought  upon  a  written  instrument  exe- 
cuted in  that  state  within  five  years  from  the  time  the 
cause  of  action  accrues.  A  suit  against  the  Aurora 
Mining  Company  under  the  pleading  and  proofs  could 
not  be  maintained  on  the  bonds  sued  on  in  this  case 
af  tor  September  27,  1904.    Under  the  Kansas  law  the 
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defendant  stood  in  the  relation  of  a  surety  for  the  cor- 
poration. A  surety  is  discharged  from  liability  when 
the  right  of  action  against  the  principal  debtor  is 
barred.  Auchanpaugh  v.  Schmidt,  70  Iowa  642 ;  Bridge 
V.  Blake,  106  Ind.  332;  Kimble  v.  Cummins,  3  Met. 
(Ky.)  327;  State  v.  Blake,  2  Ohio  St.  147;  Pacific  Ele- 
vator Co.  V.  Whitbeck,  supra. 

The  fourth  and  seventh  pleas  aver  in  substance,  but 
in  different  language,  that  the  bonds  set  out  in  the 
declaration  were  issued  by  the  Aurora  Mining  Com- 
pany, a  Kansas  corporation,  and  that  the  stock  men- 
tioned in  the  declaration  was  subscribed  for  and  issued 
in  Kansas ;  that  in  1903  the  plaintiff  began  suit  against 
the  Aurora  Mining  Company  in  the  Circuit  Court  of  * 
Kane  county,  Illinois ;  that  that  suit  was  by  change  of 
venue  taken  to  DeKalb  county,  Illinois,  where  final 
judgment  was  rendered  in  favor  of  the  plaintiff  against 
the  Aurora  Mining  Company  on  the  identical  bonds 
set  out  in  the  plaintiff's  declaration  herein;  that  the 
said  bonds  and  all  liability  thereon  became  merged  in 
said  judgment;  that  the  Supreme  Court  of  Kansas 
holds,  in  construing  the  statute  of  said  state  in  relation 
to  a  stockholder's  liability,  that  when  judgment  is  en- 
tered on  a  bond  or  note,  such  bond  or  obligation  loses 
all  force  and  vitality,  and  cannot  be  made  the  basis 
of  any  further  action  or  suit,  etc.  These  pleas  were 
simply  traversed  by  the  replications. 

The  evidence  for  the  appellee  shows  that  the  stock- 
holder's liability  sought  to  be  enforced  is  that  of  a 
stockholder  in  a  Kansas  corporation,  and  the  indebted- 
ness sought jto  be  collected  is  that  incurred  by  the  issu- 
ance of  the  identical  bonds  upon  which  a  judgment  had 
been  rendered  in  the  Circuit  Court  of  DeKalb  county 
against  the  Aurora  Mining  Company  on  April  17, 
1906,  and  that  this  suit  was  begun  April  24,  1906.  The 
law  of  a  sister  state  is  a  question  of  fact  to  be  proved, 
the  same  as  any  other  fact,  by  the  introduction  of  evi- 
dence (Chumasero  v.  Gilbert,  24  111.  293;  Dearlove  v. 
Edwards,  166  HI.  619),  and  the  construction  of  such 
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law  may  be  proved  by  the  printed  reports  of  adjudged 
cases  (5  Ency.  of  Ev,  830;  McDeed  v.  McDeed,  67  HI. 
545).  The  statute  of  Kansas  concerning  the  liability 
of  stockholderis  in  a  corporation  and  the  decisions  of 
the  Supreme  Court  of  Kansas  in  the  cases  of  Price  v. 
Bank,  62  Kan.  725,  and  Remington  Paper  Co.  v.  Hud- 
son, 64  Kan.  43,  were  admitted  in  evidence  without 
objection.  These  cases  hold  that  where  a  judgment  is 
rendered  on  the  obligations  of  a  corporation,  the  obli- 
gations are  merged  in  the  judgment  and  lose  all  force 
and  vitality  and  cannot  be  made  the  basis  of  a  recov- 
ery. The  same  rule  is  held  to  be  the  law  in  this  state 
(Hart  V.  Seymour,  147  111.  620),  and  the  fact  that  the 
bonds  were  in  judgment  against  the  sole  maker,  the 
Aurora  Mining  Company,  before  this  suit  was  b^un, 
was  a  defense  to  the  cause  of  action  stated  in  the  dec- 
laration under  the  general  issue  which  was  also  filed. 
It  is  not  necessary  to  refer  to  the  other  questions 
argued.  The  pleas  answering  the  declaration  and 
being  proved,  the  judgment  cannot  be  sustained,  and 
it  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


C.  L.  Aygarn^  Appellee,  t.  Rogers  Grain  Company, 

Appellant. 

Oen.  No.  4,900. 

1.  Corporations — when  liable  for  vindictive  damages  for  vfrong- 
ful  act  of  agent.  A  corporation  may  be  liable  for  vindictive  damages 
for  the  wrongful  act  of  its  agent,  perpetrated  while  ostensibly  dis- 
charging duties  within  the  scope  of  its  corporate  purposes. 

2.  Practice — effect  of  written  motion  for  new  trial.  Points  not 
specified  in  a  written  motion  for  new  trial,  which  sets  out  the 
specific  grounds  therefor,  are  waived  and  will  not  be  conBidered  on 
review. 

3.  Instructions — must  not  give  undue  prom^inence  to  particular 
fact.  An  instruction  is  properly  refused  which  is  calculated  to  di- 
rect the  attention  of  the  Jury  to  a  particular  circumstance  and 
thereby  give  undue  prominence  to  an  inconclusive  fact. 
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4.  Afpeals  and  X8B0BS — when  propriety  of  refusal  of  instruction 
will  not  he  considered.  Unless  all  the  instructions  given  for  the  ap- 
pellant are  contained  in  the  abstract,  it  will  be  presumed  that  the  re- 
fused instructions  were  embodied  in  those  given. 

« 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Livingston 
county;  the  Hon  Geoboe  W.  Patton,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  March 
11,  1908.    Rehearing  denied  April  15,  1908. 

W.  C.  Graves,  for  appellant. 
E.  A.  Simmons,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  C.  L.  Ay- 
gam,  appellee,  against  the  Bogers  Grain  Company  and 
John  A.  Blue,  appellants,  to  recover  damages  claimed 
to  have  been  sustained  by  appellants  wilfully  and  wan- 
tonly appropriating  a  freight  car  which  had  been 
placed  at  the  disposal  of  appellee  by  the  Illinois  Cen- 
tral Bailroad  on  its  sidetrack  at  Books  Creek  station. 
It  was  before  this  court  in  Aygarn  v.  Blue,  118  111. 
App.  393.  Upon  a  second  trial  the  jury  returned  a 
verdict  finding  both  defendants  guilty,  and  assessing 
plaintiff's  damages  at  $100.  A  motion  for  a  new  trial, 
with  the  reasons  therefor  in  writing,  was  made  and 
overruled,  judgment  rendered  on  the  verdict,  and  the 
Bogers  Grain  Company  appeals. 

**  Appellant  contends  that  there  is  no  evidence  in  this 
record  of  any  bona  fide  actual  damages  to  the  plaintiff, 
and  that  even  if  the  actual  damages  shown  were  ho'tia 
fide,  they  were  not  large  enough  to  warrant  a  verdict 
of  $100,  except  upon  the  theory  that  vindictive  dam- 
ages were  allowed. '*  The  evidence  discloses  that  the 
Bogers  Grain  Company  has  elevators  at  several  rail- 
road stations  in  Livingston  county,  Books  Creek  being 
one  of  the  stations  at  which  it  has  an  elevator.  John 
A.  Blue  was  the  agent  of  the  Bogers  Grain  Company 
at  Books  Creek.    Aygarn  was  a  grain  dealer  engaged 
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in  buyiiig  and  shipping  grain  at  Books  Creek,  but  did 
not  have  an  elevator  at  that  place,  the  grain  he  bought 
being  shoveled  into  the  cars  from  wagons.  He  had 
bought  from  G-  W.  Potter  2,000  bushels  of  com,  to  be 
delivered  about  noon  on  November  27,  1903,  and  had 
engaged  two  cars  from  the  railroad  for  that  day.  The 
railroad  company  furnished  only  one  car,  and  placed 
it  on  the  sidetrack  three  to  five  rods  east  of  appel- 
lant *s  elevator.  The  proof  is  that  Blue  moved  the  car 
to  the  elevator  and  loaded  it  with  grain  belonging  to 
the  Bogers  Grain  Company,  and  that  before  he  did 
that  he  had  been  told  by  a  party  delivering  grain  to 
appellant  that  **that  car  is  for  Mr.  Aygarn, '*  and  Blue 
thereupon  asked  if  Potter  had  sold  his  com  to  Aygarn. 
Blue  claims  he  did  not  know  Aygarn  had  any  order  in 
for  cars,  and  he  thought  it  was  a  car  set  out  for  the 
grain  company,  yet  he  says  about  twelve  o'clock  C.  L. 
Aygarn  came  and  ^Vanted  to  know  if  I  was  loading 
that  car.  I  said  'I  am,'  and  he  says  'I  demand  that 
car.'  I  don't  think  I  said  anything,  just  kind  of 
grinned  a  little."  The  evidence  reasonably  supports 
the  conclusion  that  Blue  took  the  car  knowing  it  was 
set  out  for  appellee. 

It  is  contended  that  appellee  only  proved  that  he  sus- 
tained actual  damages  to  the  amount  of  $24.25,  and 
that  exemplary  damages  cannot  be  allowed  against  the 
grain  company  for  the  acts  of  its  agent  Blue.  The 
evidence  shows  that  Blue  was  its  general  agent  in 
charge  of  its  elevator  at  Books  Creek,  buying  and 
shipping  grain  for  appellant.  The  act  of  Blue  in 
shipping  appellant 's  grain  was  within  the  scope  of  his 
agency,  and  the  rule  is  that  a  corporation  may  be 
liable  for  vindictive  damages  for  the  wrongful  act  of 
its  agent,  perpetrated  while  ostensibly  discharging 
duties  within  the  scope  of  its  corporate  purposes.  St 
Louis,  Alton  &  C.  B.  B.  Co.  v.  Dalby,  19  111.  353; 
Singer  Mfg.  Co.  v.  Holdfodt,  86  Bl.  455;  Franklin  life 
Ins.  Co.  V.  People,  200  111.  619 ;  7  Am.  &  Eng.  Ency.  of 
L.  (2d  ed.^  834.    The  knowledge  of  the  appellant's 
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agent  that  the  car  was  set  out  for  Aygarn,  and  the 
appropriation  of  the  car  to  appellant's  use,  were  the 
knowledge  and  act  of  appellant.  The  evidence  tends 
to  show  that  the  taking  of  the  car  was  a  wilful  and 
wanton  disregard  of  the  rights  of  Aygarn,  with  the 
purpose  of  preventing  him  from  shipping  from  that 
point,  and  to  deprive  that  vicinity  of  a  rival  grain 
buyer.  Aygarn  was  compelled,  because  of  the  loss  of 
the  car  taken  by  appellant,  to  haul  in  wagons  from 
Books  Creek  to  Pontiac  the  grain  he  would  have  loaded 
into  it.  If  such  were  the  facts,  the  verdict  and  judg- 
ment  are  not  excessive. 

It  is  assigned  for  error  and  argued  that  the  court 
erred  in  giving  five  instructions  given  at  the  request 
of  appellee  and  in  instructing  the  jury  regarding  puni- 
tive damages.  The  appellant  in  its  written  motion  for 
a  new  trial  gave  the  reasons  in  writing  on  which  its 
motion  was  based.  It  does  not  amongst  such  reasons 
assign  the  giving  of  erroneous  instructions  for  plaint- 
iff. While  it  is  true  that  errors  in  giving  or  refusing 
instructions,  when  exceptions  have  been  properly  taken, 
are  saved  without  a  motion  for  a  new  trial  (111.  Cent. 
B.  B.  Co.  V.  O'Keefe,  154  Dl.  508),  still  the  rule  is 
firmly  established  that  when  a  motion  for  a  new  trial 
is  made,  and  the  points  relied  on  stated  therein,  all 
other  points  are  thereby  waived.  Chicago  City  By.  Co. 
V.  Smith,  226  HI.  178;  Kehl  v.  Abram,  210  111.  218;  I.  C. 
B.  B.  Co.  V.  Johnson,  191  HI.  594;  Hintz  v.  Graupner, 
138  HI.  158.  The  rule  is  applied  in  this  court  that  ap- 
pellant cannot  raise  any  questions  here  that  it  did  not 
raise  in  the  trial  court. 

Appellant  assigns  for  error  the  refusal  of  the  court 
to  give  the  twenty-fifth  instruction  asked  by  it.  The 
instruction  is,  ''that  you  must  look  alone  to  the  evi- 
dence bearing  upon  the  question  as  to  where  the  Illi- 
nois Central  Bailroad  Company  considered  its  teaia 
track  on  that  date  and  the  Eogers  Grain  Company, 
and  not  what  C.  L.  Aygarn  or  the  farmers  may  have 
considered  the  team  track  at  that  time."    The  instruc- 
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tion  was  properly  refused,  as  it  was  calculated  to  direct 
the  attention  of  the  jury  to  a  particular  circumstance, 
and  thereby  give  undue  prominence  to  an  inconclusive 
fact.  If  the  instruction  had  been  proper,  the  abstract, 
under  the  rules  of  this  court,  is  insufficient  to  present 
the  error  relied  on.  This  is  the  only  instruction  asked 
on  behalf  of  appellant  that  is  prints  in  the  abstract, 
while  the  record  shows  ten  were  given  at  its  request. 
Unless  all  the  instructions  given  for  appellant  are  con- 
tained in  the  abstract,  it  will  be  presumed  that  the  re- 
fused instructions  were  embodied  in  those  given.  I\, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Smith,  207  lU.  486;  McGinnis 
V.  Gale,  36  111.  App.  317 ;  Downey  v.  Hopkins,  43  HI. 
App.  542.    Finding  no  error,  the  judgment  is  affirmed. 

Affirmed. 


Tlie  People  of  tlie  State  of  Illinois,  Appellant^  t. 
George  M.  Jamison  et  al.^  Appellees. 

Gen.  No.  4,962. 

1.  Pasties — voho  may,  who  may  not,  te  joined  in  action  upon 
joint  and  several  ohligation.  At  common  law,  on  a  joint  and  several 
obligation  executed  by  more  than  two  persons,  one  or  all  of  the 
surviYlng  obligors  may  be  sued,  but  not  an  intermediate  number. 

2.  Appeals  and  ebbobs — what  not  final  judgment.  In  an  action 
upon  a  joint  and  several  obligation  a  judgment  against  part  of  the 
defendants  Is  not  final  so  long  as  the  action  remains  pending  as  to 
other  defendants. 

Action  of  debt.  Appeal  from  the  Circuit  Ck>urt  of  Henderson 
county;  the  Hon.  John  A.  Gbat,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1908.  Appeal  dismissed.  Opinion  filed  April 
15,  1908. 

W.  H.  Stead  and  James  W.  Gordokt,  for  appellant; 
L.  H.  Hanna,  of  counsel. 

Safford  &  Graham  and  Charles  J.  Scofibld,  for  ap- 
pellees. 
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Mb.  Pbbsidino  Justice  Thompson  delivered  the 
opinion  of  the  conrt. 

This  is  an  action  of  debt  brought  on  the  collector's 
bond  of  Truman  C.  Allen,  sheriff  and  ex  offivio  col- 
lector of  Henderson  county,  against  Truman  C.  Allen, 
Robert  Hodson,  George  F.  Galbraith,  George  M.  Jami- 
son, Henry  N.  Ives,  Thomas  Maley,  C.  Henry  Brainard, 
John  Marshall,  Bobert  W.  Marshall,  James  C.  Hogue, 
William  Adair,  together  with  Mary  Thompson  and  G. 
M.  McGaw,  administrators  of  the  estate  of  Joseph 
Thompson,  deceased,  and  Edward  Stine,  executor  of 
the  last  will  of  John  Stine,  deceased,  to  recover  certain 
tax  moneys  alleged  to  have  been  paid  to  said  Truman 
0.  Allen  by  his  predecessor  in  oflSce,  Joseph  P.  Morey, 
and  to  have  been  received  by  Allen  by  virtue  of  his 
office  as  collector  as  the  successor  of  Morey.  The  rec- 
ord shows  that  process  of  summons  was  duly  served 
upon  Truman  C.  Allen,  Robert  Hodson,  Henry  N.  Ives, 
George  P.  Galbraith,  Thomas  Maley,  C.  Henry  Brain- 
ard, William  Adair,  John  Marshall,  Robert  W.  Mar- 
shall, Edward  Stine,  executor  of  the  last  will  of  John 
Stine,  and  George  M.  McGaw  and  Mary  Thompson,  ad- 
ministrators of  the  estate  of  Joseph  Thompson,  de- 
ceased. The  declaration  avers  that  the  bond  sued  on 
was  executed  by  Truman  C.  Allen,  Robert  Hodson, 
George  M.  Jamison,  George  W.  Ives,  George  F.  Gal- 
braith, Thomas  Maley,  C.  Henry  Brainard,  Joseph 
Thompson,  John  Stine,  John  Marshall,  Robert  W. 
Marshall,  James  C.  Hogue  and  William  Adair.  It 
further  avers  that  since  the  execution  of  the  writing 
obligatory  the  said  Joseph  Thompson  died  intestate 
and  that  Mary  Thompson  and  G.  M.  McGaw  were  duly 
appointed  administrators  of  the  estate  of  said  Joseph 
Thompson,  deceased,  and  that  John  Stine  one  of  the 
makers  of  said  writing  obligatory  died  testate  and 
that  Edward  Stine  has  been  appointed  and  has  quali- 
fied as  executor  of  said  John  Stine,  deceased,  and  said 
executor  and  administrators  are  made  parties  defend- 
ant with  the  surviving  obligors. 
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Of  the  defendants,  George  M,  Jamison,  Eobert  Hod- 
son,  Henry  N,  Ives,  George  F.  Galbraith,  C.  Henry 
Brainard,  Edward  Stine,  executor  of  John  Stine,  John 
Marshall,  Eobert  W.  Marshall,  James  C.  Hogue  and 
William  Adair  filed  a  general  and  special  demurrer  to 
the  declaration.  The  remaining  defendants,  Truman 
C.  Allen,  the  principal  obligor,  and  Thomas  Maley,  one 
of  the  sureties  and  the  personal  representatives  of 
Joseph  Thompson,  a  deceased  surety,  did  not  join  in 
the  demurrer.  No  default  or  judgment  has  been  en- 
tered as  to  the  defendants  who  did  not  join  in  the 
demurrer,  and  the  suit  is  still  pending  and  undeter- 
mined in  the  Circuit  Court  against  the  defendants  not 
j  oining  in  the  demurrer.  The  demurrer  was  disposed  of 
by  sustaining  it  and  judgment  was  entered  that  the  de- 
fendants demurring  go  hence  without  day.  From  that 
judgment  this  appeal  is  prosecuted  by  the  plaintiff. 

A  motion  has  been  made  by  the  defendants  in  whose 
favor  judgment  was  rendered  on  the  demurrer  to  dis- 
miss this  appeal  on  the  ground  that  the  appeal  is  pre- 
mature, that  the  judgment  of  the  Circuit  Court  is  not 
a  final  judgment,  part  of  the  case  being  still  pending 
and  undetermined  in  the  Circuit  Court. 

The  rule  is  well  settled  that  at  common  law  on  a 
joint  and  several  obligation  executed  by  more  than 
two  persons,  one  or  all  of  the  surviving  obligors  may 
be  sued,  but  not  an  intermediate  number.  Kaestner  v. 
First  Nat.  Bnk.,  170  111.  322 ;  Cummings  v.  People,  50  HI. 
132 ;  Scanlon  v.  People,  95  111.  App.  348.  In  the  present 
case  the  principal  obligor,  Truman  C.  Allen,  and 
Thomas  Maley,  a  surviving  surety,  are  parties  and 
have  been  served  with  process  and  the  case  is  still  pend- 
ing against  them  in  the  Circuit  Court,  Appeals  were 
not  known  to  the  common  law  and  can  be  taken  only 
when  the  statute  has  conferred  the  right.  Sharpies  v. 
Barker,  100  111.  App.  108.  The  statute,  section  91  of 
the  Practice  Act,  provides  that  ^'appeals  shall  lie  to 
and  writs  of  error  from  the  Appellate  or  Supreme 
Courts,  as  may  be  allowed  by  law,  to  review  the 
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final  judgments,  orders  or  decrees  of  'any  of  the 
Circnit  Courts'*  etc.  A  judgment  in  an  action  ex  con- 
tractu,  where  all  the  obligors  are  sued,  which  leaves 
the  case  pending  and  undisposed  of  as  to  the  principal 
and  one  of  the  sureties,  cannot  be  said  to  be  a  final 
judgment.  Thompson  v.  Follansbee,  55  HI.  427 ;  Inter- 
national Bank  v.  Jenkins,  109  111.  "219 ;  Maley  v.  L.  E. 
&  W.  B.  B.  Co.,  84  111.  App.  55;  Lewis  v.  New  Music 
Hall  Co.,  100  111.  App.  415 ;  1  Black  on  Judgments,  sec- 
tions 21-23 ;  1  Freeman  on  Judgments,  section  27.  We 
are  not  aware  of  any  deviation  or  judicial  relaxation 
of  the  statute  in  cases  at  law  in  this  state,  although 
some  cases  in  chancery  lay  down  the  rule  that  in  cases 
of  great  hardship  an  appeal  might  be  allowed  even  if 
the  case  is  undetermined  as  to  some  parties.  Dillon 
V.  Griswold,  118  HI.  App.  627.  If  this  appeal  can  be 
prosecuted  at  this  time,  then  at  some  future  time  the 
remainder  of  the  case  may  be  appealed,  and  the  case 
will  be  tried  by  piecemeal.  We  are  satisfied  this  ap- 
peal is  premature,  and  it  is  therefore  dismissed. 

Appeal  dismissed. 


Frank  Haigh^  Appellant^  t.  Jolin  T.  Lenfesty  et  aL, 

Appellees. 

Gen.  No.  4,980. 

Appeals  and  ebrobs — when  freehold  involved.  A  freehold  Is  in- 
volved where  the  issue  is  as  to  the  existence  or  non-existence  of  the 
right  perpetually  to  maintain  a  dam  of  a  certain  height  upon  the 
land  of  another. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Kankakee 
county;  the  Hon.  Frank  L.  Hooper,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1908.  Transferred  to  Supreme  Court. 
Opinion  filed  May  7,  1908. 

Statement  by  the  Court.    This  is  a  bill  in  chancery 
brought  by  Frank  Haigh,  appellant,  against  John  T. 
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Lenf  esty,  Edwin  B.  Beardsley  and  Olive  Beardsley,  ap- 
pellees, praying  that  the  defendants  be  enjoined  from 
constructing  or  maintaining  a  dam  on  the  Kankakee 
river  and  from  raising  and  backing  np  water  on  cer- 
tain land  to  the  damage  of  complainant.  The  allega- 
tions of  the  bill  so  far  as  it  is  necessary  to  state  them 
are  these ;  that  compFainant  is  the  owner  of  certain  lots 
and  one  hundred  and  eighty  acres  of  land  in  the  town- 
ship of  Aroma,  Kankakee  county,  and  has  owned  and 
been  in  possession  thereof  for  more  than  seven  years ; 
that  complainant's  grantors  had  been  the  owners  and 
in  possession  of  said  lands  for  over  twenty  years ;  that 
said  lands  adjoin  the  north  bank  of  the  Kankakee  river 
and  that  complainant  owns  to  the  center  of  said  river ; 
that  the  defendants  are  the  owners  of  certain  real  es- 
tate lying  on  both  sides  of  said  river;  that  there  has 
been  located  on  the  lands  of  the  defendants  for  more 
than  thirty  years  certain  mills  operated  by  water 
power;  that  the  power  was  furnished  by  a  dam  con- 
structed across  the  river  in  1852;  that  said  dam  re- 
mained on  said  premises  of  defendants  until  1903  back- 
ing water  up  the  river  adjoining  and  opposite  the  prem- 
ises of  complainant.  It  is  further  alleged  that  the  land 
of  complainant  being  further  up  the  river  than  the 
land  of  the  defendants,  that  in  August,  1903,  the  de- 
fendants constructed  another  dam  fifty  feet  down  the 
stream,  thereby  raising  the  water  at  least  twelve 
inches  higher  than  the  old  dam  caused  water  to  be 
raised  in  the  river  and  to  a  greater  height  than  it  had 
ever  been  raised  and  that  by  reason  of  the  construction 
of  the  new  dam  a  large  portion  of  complainant's  farm 
was  entirely  submerged  by  the  new  dam  backing  up 
water  further  than  the  old  dam  backed  water;  that 
complainant  had  expended  large  sums  of  money  in  dig- 
ging drains  and  his  drainage  is  injured  and  the  pro- 
ducing qualities  of  his  farm  reduced  by  said  overflow- 
ing, and  that  complainant  will  sustain  irreparable  dam- 
age if  defendants  are  permitted  to  maintain  said  dam, 
and  prays  that  defendants  be  restrained  from  main- 
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tainiBg  a  dam  '^  except  at  the  same  place  and  of  the 
same  height  as  the  dam  constructed  prior  to  1903  and 
from  raising  the  water  on  complainant's  land  to  any 
greater  height  than  it  had  been  maintained  for  twenty 
years  prior  to  1903''  and  that  the  dam  built  in  1903  be 
ordered  removed. 

The  defendants  answered  the  bill  denying  that  com- 
plainant is  the  owner  of  the  land  claimed  by  him  or 
that  he  had  been  in  possession  of  the  same  for  seven 
years  or  that  his  grantors  had  been  for  more  than 
twenty  years.  The  answer  admits  the  construction  of 
the  dam  in  1852,  and  that  it  has  remained  from  thence 
to  the  present  time  and  that  the  dam  built  in  1852 
backed  the  water  up  the  river  not  only  to  and  adjoin- 
ing the  alleged  premises  of  complainant  but  further 
up  the  river  and  beyond  the  alleged  premises  of  com- 
plainant. The  defendants  admit  the  construction  of  a 
new  dam  in  1903  upon  their  own  premises  a  few  feet 
further  down  the  stream  than  the  old  dam,  which  they 
assert  remains  in  the  river  at  the  place  where  it  was 
erected  more  than  forty  years  ago,  and  deny  that  the 
dam  constructed  in  1903  was  or  is  any  higher  than  the 
dam  built  in  1852,  or  that  the  new  dam  raises  the 
water  any  higher  than  it  was  raised  by  the  old 
dam.  The  defendants  in  their  answer  say  that  the 
original  dam  was  constructed  on  premises  owned 
by  the  defendants  for  the  last  thirty  years,  and  that 
the  dam  erected  in  1903  is  on  the  premises  of  the  de- 
fendants and  is  not  higher  than  the  old  dam  still  in  the 
river  and  further  say  they  have  had  for  twenty  years 
the  legal  right  to  erect  on  said  premises  belonging  to 
these  defendants  a  dam  across  said  river  to  the  height 
of,  to  wit,  seven  feet  above  the  bed  of  the  river  as  it  ex- 
isted thirty  years  ago  and  * '  have  the  further  legal  right 
to  back  the  water  up  upon  the  alleged  premises  of  com- 
plainant to  the  extent  it  may  be  backed  up  by  the  erec- 
tion and  maintenance  of  a  dam  upon  the  premises  of 
the  defendants  of  the  height  of  seven  feet  by  virtue  of 
said  right  having  been  conveyed  to  these  defendants 
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and  their  grantors  by  the  original  owners  of  the  al- 
leged premises  of  complainant"  and  deny  the  right 
of  complainant  to  the  relief  songht.  A  replication  was 
filed.  After  a  trial  on  the  pleadings  and  evidence  ad- 
duced in  open  court  a  decree  was  entered  finding  the 
equities  against  the  complainant  and  dismissing  the 
bill.    The  complainant  appeals  to  this  court. 

SiCALL  &  Bbock,  for  appellant. 

W.  B.  HuNTEB,  for  appellees. 

Mb.  PBEsmiNG  Justice  Thompson  delivered  the 
opinion  of  the  court. 

From  both  the  pleadings  and  the  evidence  it  appears 
that  the  question  involved  in  this  appeal  is  the  right  of 
the  appellees,  who  own  land  on  the  Kankakee  river 
lower  down  the  river  and  adjoining  the  premises  of  ap- 
pellant, to  back  the  water  of  the  river  upon  the  prem- 
ises of  appellant  by  the  construction  of  a  dam  upon 
their  own  premises.  Appellees  in  their  answer  claim 
the  right  under  a  grant  by  a  deed  to  their  grantors 
made  by  grantors  of  appellant  while  said  grantors  of 
appellant  owned  said  overflowed  premises,  and  by  user 
imder  such  grant  The  evidence  shows  that  in  1852, 
one  Wylie,  who  at  that  time  owned  the  premises  now 
owned  by  appellant,  granted  the  right  to  build  on  the 
premises  now  owned  by  appellees  a  dam  of  the  height 
of  six  feet  above  the  bed  of  the  river,  and  that  appellees 
have  become  the  owners  of  said  grant.  The  appellees 
by  their  defense  claim  a  perpetual  easement  in  the 
lands  of  appellant.  Such  an  interest  in  land  is  a  freehold. 
Chaplin  v.  Commissioners  of  Highways,  126  111.  264 
(overruling  Lucan  v.  Cadwallader,  114  111.  285,  and 
Eckhart  v.  Irons,  id.  469) ;  Perry  v.  Bozarth,  198  111. 
328;  Foote  v.  Marggraf,  233  111.  48;  10  Am.  &  Eng. 
Ency.  of  Law,  398  (2nd  Ed.) ;  1  Preston  on  Estates, 
13;  Hewlins  v.  Shippam,  5  Bam.  &  Cress,  221.  The 
right  granted  by  deed  to  maintain  a  dam  perpetuaUy 
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at  a  certain  height  and  thereby  cover  the  land  of  an- 
other to  the  extent  that  a  dam  of  the  height  contended 
for  would  flood  it  is  an  easement  that  involves  a  free- 
hold. 

This  court  has  no  jurisdiction  of  a  case  involving  a 
freehold  and  the  clerk  is  therefore  directed  under  sec- 
tion 102  of  the  Practice  Act  of  1907  to  transmit  the 
transcript  and  files  of  this  case  to  the  Supreme  Court. 

Transferred  to  Supreme  Court. 


APPEUATE  COURTS  OP  HIINOIS 

DURDI6  THE  TEAR  190& 


WUllam  Maegerleiiiy  Appellee,  t.  City  of  Chleago, 

Appellant. 

Gen.  No.  1S,978. 

1.  PLKADmo — whem  propriety  of'ltting  of  plea  odmitted.  A  plaints 
iff  by  demarrin^  to  a  plea  of  the  Statute  of  LimitatioiiB  to  an 
amended  ooant  admits  that  each  plea  is  properly  filed. 

2.  PLBAomo — when  original  count  withdrawn.  By  filing  with 
leaTO  of  court  an  amended  count,  complete  in  itself,  containing  no 
reference  to  the  original  count  which  it  is  designed  to  supplant,  such 
original  count  is  withdrawn  and  is  admitted  to  be  superseded  by  the 
new  count  filed. 

3.  PLBAonro — when  defendant  entitled  to  plead  de  novo.  Where 
one  count  of  a  declaration  is  by  intendment  withdrawn  and  a  new 
count  substituted  therefor,  the  defendant  Is  entitled  to  plead  de  notfo, 

4.  Pleadiito — when  defendant  entitled  to  plead  de  novo.  Where 
a  material  amendment  is  made  in  a  declaration,  the  defendant  is  en- 
titled to  plead  de  novo. 

6.  Pleaoino — when  amendment  relates  hack  to  the  beginning  of 
the  action.  The  declaration  in  a  cause  relates  back  to  the  beginning 
of  a  suit,  and  where  an  amendment  of  a  declaration  is  a  mere  re- 
statement of  the  cause  of  action  set  up  in  the  declaration,  it  relates 
back  to  the  beginning  of  the  suit. 

6.  Pleading — when  amendment  does  not  relate  hack  to  beginning 
of  action.  An  amendment  which  introduces  a  new  cause  of  action 
does  not  relate  back  to  the  beginning  of  the  suit  so  as  to  stop  the 
running  of  the  Statute  of  Limitations  but  is  the  equiTalent  of  a  new 
suit  on  such  cause  of  action  and  the  statute  continues  to  run  until 
the  amendment  is  filed. 

7.  Statute  of  Limttationb — when  bars  cause  of  action  set  up  in 
additional  count.  Held,  that  the  cause  of  action  set  up  in  the  new 
count  filed  in  this  case  was  not  the  same  cause  of  action  originally 
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sned  upon,  that  the  right  to  plead  de  novo  to  such  new  count  was 
absolute  in  the  defendant,  and  that  the  plea  of  the  Statute  of  Limita- 
tions interposed  by  the  defendant  was  a  complete  bar  to  the  action. 

8.  PLXADiiro — when  question  whether  new  count  states  a  new 
cause  of  action  is  raised  and  when  not  raised  by  demurrer  to  the 
plea  of  the  Statute  of  lAmitations  to  such  count.  If  the  plea  in  such 
case  is»  in  form,  that  the  cause  of  action  did  not  arise  within,  etc., 
before  the  filing  of  the  count,  the  question  is  raised  by  demurrer 
to  the  plea  of  the  statute.  If  the  plea  is,  in  form,  that  the  cause 
of  action  did  not  arise  within,  etc.,  before  the  beginning  of  the  suit, 
the  question  is  not  raised  by  demurrer  to  such  plea,  but  is  pre- 
sented on  the  trial,  where  the  plea  is  traversed,  as  a  question  of 
law. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Richabd  W.  Cuftobd,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1907.  Reversed  with 
finding  of  facts.    Opinion  filed  June  2,  1908. 

Geobge  W.  Milleb,  Bobebt  N.  Holt  and  Thomas  J. 
Stjthbbland,  for  appellant;  Edwabd  J.  Beundaqb,  of 
connseL 

Fblsbnthal,  Fobbman  &  Bbckwith,  for  appellee. 

Mb.  Pbesiding  Justice  Bakeb  delivered  the  opinion 
of  the  conrt. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment for  $3,990,  recovered  in  an  action  on  the  case  for 
damages  to  the  personal  property  of  the  plaintiff. 
The  question  presented  relates  to  the  plea  of  the  five 
years*  Statute  of  Limitations  to  the  amended  third 
count  of  the  declaration. 

The  original  declaration,  filed  February  4, 1904,  con- 
tains two  counts,  each  alleging  that  plaintiff  was  the 
owner  of  certain  lots  fronting  on  Mary  street;  that 
defendant  wrongfully,  etc.,  constructed  an  embank- 
ment across  said  Mary  street,  and  thereby  plaintiff's 
said  real  estate  was  damaged,  etc.  To  this  declaration 
the  defendant  pleaded  not  guilty.  March  12,  1907,  an 
order  was  made  giving  plaintiff  leave  to  amend  his 
declaration  instanter,  and  providing,  *'that  the  plea 
to  the  original  declaration  stand  as  pleaded  to  the 
declaration  as  amended.''     The  same  day,  plaintiff 
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filed  an  ** amended  declaration'*  containing  three 
counts,  the  first  two  of  which  are  in  substance  the 
same  as  the  counts  of  the  original  declaration.  The 
third  count  repeats  the  allegations  of  the  first  and 
second  counts  in  relation  to  the  ownership  by  plaintiff 
of  said  lots  and  the  construction  of  an  embankment 
across  Mary  street  by  defendant  in  1900;  alleges  that 
prior  to  said  time,  defendant  had  provided  said  Mary 
street  with  sewer  pipes,  manholes,  catch  basins,  etc., 
to  carry  off  the  water  from  said  street,  and  that  de- 
fendant, in  the  year  1900,  wrongfully,  etc.,  **  closed  all 
sewer  connections  in  front  of  plaintiff's  premises, 
whereby  the  natural  flow  of  water  had  been  drained 
off  from  said  street  and  from  adjoining  premises.'* 
It  then  alleges  that  in  a  building  on  said  premises,  . 
the  plaintiff  had  stored  certain  articles  of  personal 
property  which  were  greatly  damaged,  etc.,  by  water 
which,  by  reason  of  the  premises,  ran  into  the  base- 
ment of  plaintiff's  said  building. 

The  trial  began  April  22, 1907,  before  a  jury. 

April  25,  by  leave  of  court,  plaintiff  filed  another 
count,  which  begins  as  follows:  **And  now  comes  the 
plaintiff,  by  his  counsel,  and  amends  the  third  count 
of  his  declaration,  heretofore  filed  by  him,  so  as  to 
read  as  follows."  Then  follows  a  count,  complete  in 
itself  and  containing  no  reference  to  the  original  third 
count.  The  count  is  a  substantial  repetition  of  the 
original  third  count  filed  March  12,  except  that  it  al- 
leges that  defendant  constructed  said  embankment  in 
1901,  and  then:  ** wrongfully  removed,  closed  and  ob- 
structed all  catch  basins,  manholes  and  sewer  connec- 
tions in  said  Mary  street  in  front  of  plaintiff's  prem- 
ises, whereby  the  natural  flow  of  water  had  been 
drained  off  from  said  street  and  from  adjoining  prem- 
ises." The  wrongful  act  alleged  in  the  original  third 
count  was  that  defendant,  **  wrongfully  closed  and  ob- 
structed all  sewer  connections,"  and  tl;iat  in  the 
amended  third  count  was,  that  it,  *' wrongfully  re- 
moved, closed  and  obstructed  all  catch  basinS|  man- 
holes and  sewer  connections. ' ' 
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To  the  amended  third  count  the  defendant  filed  a 
plea  averring  that  the  causes  of  action  in  said 
amended  third  count  mentioned,  **did  not,  nor  did 
either  of  them,  accrue  to  the  plaintiff  at  any  time 
within  five  years  next  before  the  commencement  of 
this  suit,  in  manner  and  form  as  the  plaintiff  has 
above  complained  against  it,  the  defendant,  in  said 
third  count  as  amended, '*  etc.  To  this  plea  the  plaint- 
iff filed  a  general  demurrer  which  was  sustained. 

It  appears  from  the  bill  of  exceptions  that  the 
plaintiff  '  *  abandoned ' '  on  the  trial  the  first  two  counts 
of  his  amended  declaration. 

That  the  third  count  of  the  declaration  stated  a  new 
cause  of  action  against  which  the  statute  had  run  be- 
fore that  count  was  filed,  is  not  controverted.  In  ap- 
pellee's brief  it  is  said:  '* March  12,  1907,  the  declara- 
tion was  amended  by  the  addition  of  a  third  coimt  in 
which  the  cause  of  action  was  practically  changed. 
Had  appellant  then  interposed  the  plea  of  the  Statute 
of  Limitations  to  the  declaration  as  amended,  such  a 
plea  would  have  been  a  good  defense,  but  it  did  not. 
Instead,  it  waived  the  plea  of  the  Statute  of  Limita- 
tions and  filed  the  plea  of  the  general  issue  to  the 
amended  declaration."  But  plaintiff  filed,  April  25, 
an  amended  third  count,  to  which  on  the  same  day  de- 
fendant pleaded  the  five  years'  statute.  The  questions 
in  the  case  are  as  to  the  right  of  the  defendant  to  plead 
the  statute  to  the  amended  third  count,  and  whether 
the  plea  of  the  statute  to  that  count  is  a  good  plea 
to  the  count.  By  demurring  to  the  plea  of  the  statute 
to  the  amended  third  count,  the  plaintiff  admitted  that 
the  plea  was  properly  filed  and  raised  the  question 
only  as  to  the  effect  of  such  plea.  By  filing,  with  the 
leave  of  the  court,  an  amended  third  count,  complete 
in  itself,  containing  no  reference  to  the  original  third 
count,  the  original  third  count  was  withdrawn,  and 
was  superseded  by  such  amended  third  count.  1  Ency. 
of  PI.  &  Pr.,  625 ;  Ray  v.  Fredigal,  3  Pa.  S.  221.  To 
such  count  the  defendant  had  the  right  to  plead  de 
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novo.  If  the  new  matter  set  ont  in  the  amended  third 
count  had  been  added  to  the  original  third  count  by 
amendment,  the  count  would  thereby  be  amended  in 
a  material  respect,  and  the  defendant  would  have  the 
absolute  right  to  plead  to  such  count  as  amended. 
Griswold  v.  Shaw,  79  111.  449.  We  think  that  the  de- 
fendant had  the  right  to  plead  the  statute  to  the 
amended  third  count. 

The  declaration  in  a  cause  relates  back  to  the  begin- 
ning of  the  suit.  Where  an  amendment  of  the  declara- 
tion is  a  mere  restatement  of  a  cause  of  action  stated 
in  the  declaration,  it  relates  back  to  -the  beginning  of 
the  suit. 

An  amendment  which  introduces  a  new  cause  of  ac- 
tion does  not  relate  back  to  the  beginning  of  the  suit 
so  as  to  stop  the  running  of  the  Statute  of  Limitations, 
but  is  the  equivalent  of  a  new  suit  on  such  cause  of  ac- 
tion, and  the  statute  continues  to  run  until  the  amend- 
ment is  filed.    Eylenfeldt  v.  111.  Steel  Co.,  165  lU.  185. 

Where  the  plea  of  the  Statute  of  Limitations  to  a 
new  or  amended  count  or  narr.  is  in  form,  that  the 
cause  of  action,  etc.,  did  not  accrue  within,  etc.,  prior 
to  the  filing  of  such  new  or  amended  count  or  narr., 
a  demurrer  to  such  plea  raises  the  question  whether 
such  new  or  amended  count  or  narr.  sets  up  a  new 
cause  of  action  or  only  presents  by  way  of  restatement 
the  same  cause  of  action  which  was  set  up  in  the 
original  declaration.  If  the  new  or  amended  count 
or  narr.  only  restates  a  cause  of  action  stated  in  the 
original  declaration  and  therefore  relates  back  to  the 
beginning  of  the  suit,  the  plea  that  the  cause  of  ac- 
tion did  not  arise  within,  etc.,  prior  to  the  filing  of 
such  new  or  amended  count  or  narr.  is  no  answer  to 
the  cause  of  action  so  set  up.  But  if  such  new  or 
amended  count  sets  up  a  new  cause  of  action  and  is 
therefore,  as  to  such  cause  of  action,  the  beginning  of 
the  suit,  then  such  plea  of  the  appropriate  Statute  of 
Limitations  is  a  good  plea. 

Where  the  plea  of  the  statute  to  a  new  or  amended 
(30unt  or  narr.  is  in  form  that  that  the  cause  of  action 
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did  not  arise  within  etc.  prior  to  the  beginning  of  the 
suit,  a  demurrer  to  the  plea  does  not  raise  the  question 
whether  such  new  or  amended  count,  or  narr.,  sets  up 
a  new  cause  of  action,  or  only  restates  a  cause  of  ac- 
tion stated  in  the  original  declaration,  but  only  the 
question  whether  the  cause  of  action  set  up  in  such 
new  or  amended  count  or  narr.  is  barred  under  the 
statute  by  the  time  which  the  plea  alleges  elapsed  be- 
tween the  time  when  the  cause  of  action  accrued  and 
the  beginning  of  the  suit.  But  upon  the  trial  of  the 
issue  made  by  such  plea  and  a  traverse  thereof,  the 
.same  question  of  law  is  presented  that  arises  upon  de- 
murrer to  a  plea  which  avers  that  the  causes  of  action, 
etc.,  did  not  accrue  within  etc.  prior  to  the  filing  of 
such  new  or  amended  count  or  narr.  In  either  case  the 
court  determines,  by  inspection  and  comparison  of  the 
original  declaration  and  the  new  or  amended  count  or 
narr.,  the  question  whether  such  new  count  or  narr. 
sets  up  a  new  cause  of  action,  or  only  restates  a  cause 
of  action  set  up  in  the  original  declaration.  In  the  one 
case  it  sustains  or  overrules  the  demurrer,  as  it  is  of 
opinion  that  the  new  or  amended  count  or  narr.  re- 
states a  cause  of  action  stated  in  the  original  declara- 
tion or  sets  up  a  new  cause  of  action.  In  the  other 
case  the  court  declares  as  a  matter  of  law  that  the 
suit  was  begun  when  the  praecipe  was  filed,  or  when 
the  new  or  amended  count  was  filed,  as  it  is  of  opinion 
that  the  new  or  amended  count  or  narr.  restates  a 
cause  of  action  set  up  in  the  original  declaration,  or 
sets  up  a  new  cause  of  action. 

In  I.  C.  R.  R.  Co.  V.  Cobb,  64  HI.  140;  N.  C.  R.  M. 
Co.  V.  Monka,  107  id.  342 ;  Phelps  v.  I.  C.  R.  R.  Co., 
94  id.  548 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Jones,  149  id.  397 ; 
Pish  V.  FarweU,  160  id.  236,  and  I.  C.  R.  R.  Co.  v. 
Campbell,  170  id.  163,  the  plea  in  each  case  of  the 
Statute  of  Limitations  to  the  new  or  amended  count 
or  narr.  was,  in  form,  that  the  cause  of  action  did  not 
accrue  within,  etc.,  prior  to  the  filing  of  such  new  or 
amended  count  or  narr.  In  each  case  a  demurrer  to 
the  plea  was  interposed  and  it  was  held  that  the  de- 
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murrer  was  properly  overmled  where  a  new  cause  of 
action  was  set  np  in  snch  new  or  amended  count  or 
narr.,  and  properly  sustained  where  the  cause  of  ac- 
tion set  up  in  the  original  declaration  was  only  re- 
stated in  such  new  or  amended  count  or  narr. 

In  Secord-Hopkins  Co.  v.  Lincoln,  173  HI.  357,  S. 
C.  sub  nom.  Pullman  v.  Secord-Hopkins  Co.,  73  HI. 
App.  30,  the  plea  was  that,  **the  cause  of  action  in  the 
amended  declaration  did  not  accrue  to  the  plaintiff 
within  five  years  before  the  commencement  of  the 
suit."  Upon  this  plea  issue  was  joined.  The  plaint- 
iff had  judgment  in  the  Circuit  Court.  Upon  appeal 
it  was  held  that  the  amended  declaration  set  up  a  new 
cause  of  action  to  which  the  statute  pleaded  was  a 
complete  defense,  and  the  judgment  was  reversed  with 
a  finding  of  facts  that  the  promises  set  forth  in  the 
amended  declaration  were  made  more  than  five  years 
prior  to  the  filing  of  the  amended  declaration,  and  the 
cause  was  not  remanded.  Upon  a  further  appeal  to 
the  Supreme  Court  the  judgment  of  the  Appellate 
Court  was  affirmed. 

In  this  case  the  plea  was  pleaded  to  the  third  count 
of  the  declaration  as  amended,  and  averred  that  the 
cause  of  action  in  that  count  mentioned  did  not  accrue' 
to  the  plaintiff  within  five  years,  **next  before  the  com- 
mencement of  this  suit  in  manner  and  form  as  the 
plaintiff  has  above  complained  against  it,  the  defend- 
ant, in  said  third  count  as  amended.'' 

We  think  that  even  if  the  amended  third  count  had 
presented  merely  a  restatement  of  a  cause  of  action 
stated  in  the  original  declaration,  the  plea  would  be 
a  good  plea  and  the  demurrer  to  it,  in  that  case,  should 
have  been  overruled.  But  that  is  a  question  not 
necessary  to  be  decided.  The  cause  of  action  set  up 
in  the  amended  third  count  was  a  new  cause  of  action ; 
the  defendant  had  the  right  to  plead  the  Statute  of 
Limitations  to  that  count,  and  it  pleaded  it  promptly. 
The  plea  presented  a  bar  to  the  count,  and  the  de- 
murrer to  it  should  have  been  overruled. 
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Upon  the  trial  of  an  isspe  made  by  a  traverse  of  the 
plea,  it  would  be  the  duty  of  the  court  to  declare  either 
that  the  suit,  as  to  the  cause  of  action  set  up  in  the 
amended  third  count,  was  begun  April  25,  1907,  when 
that  count  was  filed,  or  March  12,  1907,  when  the 
original  third  coxmt  was  filed  and  the  wrongful  acts 
of  the  defendant  averred  in  either  count  were  done 
and  committed  in  1901,  more  than  five  years  prior  to 
the  filing  of  the  original  third  count,  and  were  there- 
fore barred  by  the  statute  when  that  count  was  filed. 

The  usual  practice  in  a  case  where  a  demurrer  to  a 
plea  presenting  a  good  defense  to  the  declaration  has 
been  sustained  is,  no  doubt,  to  reverse  with  directions 
to  overrule  the  demurrer.  But  in  this  case,  where  ap- 
pellee has  admitted  in  his  brief  that  the  plea  of  the 
five  years*  Statute  of  Limitations  would  have  been  a 
good  defense  to  the  original  third  count,  if  pleaded 
thereto,  we  are  unable  to  perceive  any  sufficient  rea- 
son for  remanding  the  cause,  either  with  or  without 
such  directions. 

The  wrongful  acts  of  the  defendant  averred  in  the 
third  count  and  in  the  third  amended  count  of  the 
declaration  were  done  and  committed  in  1901,  more 
than  five  years  prior  to  the  filing  of  the  third  count. 
The  causes  of  action  arising  therefrom  were  barred 
by  the  statute  on  March  12,  1907,  when  the  original 
third  count  was  filed.  It  is  then  not  material  whether 
such  new  cause  of  action  be  regarded  as  introduced  in 
and  by  the  original  third  count  or  in  and  by  the 
amended  third  count.  If  in  and  by  the  original  third 
count  and  the  count  filed  April  25th  be  regarded  as  an 
amendment  to  that  count,  and  not  as  an  amended 
count,  still  the  amendment  being  in  a  material  respect, 
gave  the  defendant,  as  we  have  seen,  the  right  to  plead 
the  statute  to  the  count  as  amended.  In  either  case 
the  right  to  plead  the  statute  is  clear;  in  either  case 
the  statute  was  properly  pleaded;  in  either  case  the 
bar  of  the  statute  is  complete. 

It  is  manifest  that  there  can  be  no  recovery  under 
either  the  original  or  amended  third  count,  for  the 
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Statute  of  Limitations  is  an  unanswerable  bar  to  the 
cause  of  action  set  up  therein,  and  the  first  and  second 
counts  were  abandoned  by  the  plaintiff.  The  judg- 
ment will  therefore  be  reversed  with  a  finding  of  f acts, 
and  the  cause  will  not  be  remanded. 

Reversed  with  finding  of  facts. 


Fannie  Klugman^  Appellee,  y.  Sanitary  Laundry  Com- 
pany, Appellant. 

Oen.  No.  13,989. 

1.  AMEin>MENTS  AND  JEOFAILS — wJieu  amended  declaration  relaie$ 
hack  to  the  beginning  of  the  suit;  when  not.  The  original  declara- 
tion, by  fiction  of  law,  relates  back  to  the  beginning  of  the  suit; 
the  amended  declaration,  if  it  presents  a  re-statement  of  the  cause 
of  action  set  out  in  the  original  declaration,  also  relates  back  to 
the  beginning  of  the  suit;  if  the  cause  of  action  set  out  in  tlie 
amended  declaration  is  a  new  cause  of  action  and  not  a  mere 
re-statement  of  the  cause  of  action  set  out  in  the  original  declara- 
tion, the  amended  declaration  does  not  relate  back  to  the  beginning 
of  the  suit  so  as  to  stop  the  running  of  the  Statute  of  Limitations, 
but  Is  the  equivalent  of  a  new  suit  on  such  cause  of  action  and 
the  statute  continues  to  run  until  the  amended  declaration  Is 
filed. 

2.  Pleading — h,ov)  allegation  of  wrong  may  he  charged  against 
defendant.  To  state  a  cause  of  action  against  a  defendant  for  a 
wrong  alleged  to  have  been  committed  by  his  servant,  the  ulti- 
mate fact  necessary  to  be  pleaded  is  that  the  wrongful  act  was 
committed  by  such  defendant.  This  may  be  alleged  either  by 
charging  that  the  defendant,  by  his  servant,  committed  the  act, 
or  without  noticing  the  servant,  by  charging  that  the  defendant 
committed  the  act. 

3.  Pleading — when  declaration  does  not  charge  assault  of  serv- 
ant as  that  of  defendant.  A  declaration  alleging  assault  does  not 
charge  a  defendant  with  responsibility  therefor  where  the  com- 
mission of  such  assault  is  charged  to  have  been  made  by  the 
servant  of  the  defendant,  unless  the  declaration  contains  apt 
allegations  setting  forth  that  at  the  time  of  such  assault  such 
servant  was  acting  for  the  defendant  in  the  prosecution  of  his 
(the  defendant's)  business  and  within  the  scope  of  his  employ- 
ment. 

4.  Statxttb  of  Limitations — when  amended  declaration  sets  up 
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new  cause  of  action.  An  amended  declaration  sets  up  a  new 
cause  of  action  if  the  original  declaration  for  which  it  is  filed  as 
a  substitute  stated  no  cause  of  action. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Robebt  W.  Wright,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term« 
1907.    Reversed  with  finding  of  facts.     Opinion  filed  June  2,  1908. 

Fulton  H.  Seabs,  for  appellant;  Clabk  Vabnum,  of 
counsel. 

Mark  J.  Sullivan,  for  appellee ;  John  F.  Mahon,  of 
counsel. 

Mr.  PfiEsroiNQ  Justice  Baker  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
for  $2,000,  recovered  by  the  plaintiff  in  an  action  on 
the  case  to  recover  damages  alleged  to  have  been  sus- 
tained by  her  as  the  result  of  injuries  inflicted  on  her 
person  by  a  servant  or  agent  of  the  defendant. 

The  only  question  which  we  deem  it  necessary  to  con- 
sider is,  whether  under  the  pleadings  and  evidence  the 
two  years'  Statute  of  Limitations  is  a  bar  to  the  action. 

Defendant  had  a  laundry,  and  one  McRea  collected 
from  patrons  of  the  laundry  articles,  took  them  to  the 
laundry  and  returned  them  to  their  owners.  July  15, 
1903,  an  altercation  occurred  between  McEea  and 
plaintiff,  at  which  time  the  injuries  complained  of  were 
sustained  by  her.  The  suit  was  begun  June  20  and  the 
original  declaration  was  filed  June  23,  1905.  To  this 
declaration  a  general  demurrer  was  filed,  which  was 
sustained  and  plaintiff  given  leave  to  file  an  amended 
declaration.  November  20,  1905,  more  than  two  years 
after  the  alleged  cause  of  action  accrued,  an  amended 
declaration  was  filed.  To  the  amended  declaration  the 
defendant  pleaded  that  the  causes  of  action,  etc.,  did 
not  accrue  to  the  plaintiff  within  two  years  next  before 
the  commencement  of  the  suit,  and  also  pleaded  not 
guilty.  To  the  special  plea  the  plaintiff  replied,  tra- 
versing the  allegations  of  the  plea. 
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The  original  declaration,  by  fiction  of  law,  relates 
back  to  the  beginning  of  the  suit.  The  amended  decla- 
ration, if  it  presents  a  restatement  of  a  cause  of  action, 
set  out  in  the  original  declaration,  also  relates  back  to 
the  beginning  of  the  suit.  If  the  cause  of  action  set 
out  in  the  amended  declaration  is  a  new  cause  of  action, 
and  not  a  mere  restatement  of  the  cause  of  action  set 
out  in  the  original  declaration,  the  amended  declara- 
tion does  not  relate  back  to  the  beginning  of  the  suit 
so  as  to  stop  the  running  of  the  Statute  of  Limitations, 
brut  is  the  equivalent  of  a  new  suit  on  such  cause  of 
action,  and  the  statute  continues  to  run  until  the 
amended  declaration  is  filed.  Eylenfeldt  v.  HI.  Steel 
Co.,  165  111.  185. 

Upon  the  trial  of  the  issue  made  by  the  special  plea 
and  the  traverse  thereof,  two  questions  were  presented : 
the  question  when  the  suit  was  begun  as  to  the  cause 
of  action  set  out  in  the  amended  declaration,  which 
was  a  question  of  law  for  the  court,  and  the  question 
when  the  cause  of  action  accrued,  which  was  a  question 
of  fact  for  the  jury.  It  is  not  controverted  that  the 
cause  of  action  accrued  July  15, 1903. 

The  action  is  barred  in  two  years.  The  amended  dec- 
laration was  filed  more  than  two  years  after  the  cause 
of  action  accrued.  If  therefore  the  original  declara- 
tion failed  to  state  a  cause  of  action  against  the  de- 
fendant, the  Statute  of  Limitations  is  an  unanswerable 
bar  to  the  cause  of  action  set  up  in  the  amended  dec- 
laration.   Eylenfeldt  v.  111.  Steel  Co.,  supra. 

To  state  a  cause  of  action  against  the  defendant  for 
a  wrong  committed  by  his  servant,  the  ultimate  fact 
necessary  to  be  alleged  is,  that  the  wrongful  act  was 
committed  by  the  defendant.  This  may  be  alleged 
either  by  alleging  that  the  defendant  by  his  servant 
committed  the  act,  or  without  noticing  the  servant,  by 
alleging  that  the  defendant  committed  the  act.  2 
Chitty  Plead.,  708,  Note  n. 

A  declaration  that  fails  to  allege  in  terms  that  the 
wrongful  act  was  committed  by  the  defendant,  must  al- 
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lege  facts  from  which  the  conclusion  arises  that  the 
wrongful  act  of  the  servant  of  the  defendant,  set  out  in 
the  declaration,  was  an  act  within  the  scope  of  the 
servant's  employment,  and  done  in  the  prosecution  of 
the  business  of  the  defendant.  The  original  declara- 
tion alleged  that  defendant  operated  a  laundry  and  em- 
ployed in  said  business  a  certain  servant  who  called  at 
the  houses  of  customers  to  take  and  return  articles  of 
clothing;  that  July  15,  1903,  the  defendant,  *' through 
its  said  servant,  called  upon  and  was  upon  the  premises 
of  plaintiff  for  the  purpose  of  delivering  a  certain  pack- 
age of  clothing  that  had  been  laundered  by  defendant 
for  a  certain  reward  to  be  paid  by  plaintiff  to  defend- 
ant, and  when  the  plaintiff  was  in  the  act  of  quietly, 
gently  and  peacefully  receiving  said  package  the  de- 
fendant's servant  aforesaid  suddenly,  wrongfully  and 
wilfully  and  without  just  cause  accused  plaintiff  of 
attempting  to  defraud  defendant.  And  said  servant 
used  vile  and  opprobrious  language  toward  plaintiff, 
cursed  and  abused  her  in  loud  tones  and  grasped 
plaintiff  by  the  shoulder,  throwing  plaintiff  down  to 
and  upon  the  floor  there,  and  struck  her  divers  severe 
blows  upon  the  face  and  body, ' '  by  means  whereof  the 
plaintiff  was  greatly  injured,  etc. 

This  is  not  an  allegation  that  the  assault  was  com- 
mitted by  the  servant  of  the  defendant  while  acting 
for  the  defendant  in  the  prosecution  of  its  business  and 
within  the  scope  of  his  employment.  It  is  entirely  con- 
sistent with  the  allegation  of  the  declaration  that  the 
servant  beat  the  plaintiff  because  he  had  a  quarrel  with 
her,  and  that  he  was  not  doing  nor  attempting  to  do 
any  act  in  the  prosecution  of  the  business  of  the  de- 
fendant, in  the  line  of  his  employment,  when  he  made 
the  assault. 

The  act  of  an  employe  of  a  laundryman  in  beating  a 
patron  of  his  employer,  is  not  an  act  so  far  incidental 
to  his  employment  that  the  conclusion  may  be  drawn 
that  such  beating  was  an  act  within  the  scope  of  the 
employment  of  such  employe,  and  done  in  the  prosecu- 
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tion  of  the  business  of  his  employer.  The  test  of  a 
master's  liability  is  not  whether  a  given  act  was  done 
during  the  existence  of  the  servant's  employment,  but 
whether  it  was  done  in  the  prosecution  of  the  master's 
business. 

In  McCann  v.  Tillinghast  et  al.,  140  Mass.  327,  it  was 
said:  **A  declaration  alleged  that  'the  defendant's 
servant,  B.,  who  was  at  the  time  watching  and  guard- 
ing the  defendant's  lumber  yard  and  had  charge 
thereof,  unlawfully,  without  cause,  and  maliciously, 
made  an  assault  upon'  the  plaintiff  to  an  extent  speci- 
fied, 'all  of  which  the  said  defendant's  servant  did 
wrongfully  and  without  cause  in  an  unjustifiable  attack 
upon  the  plaintiff,  under  an  assumption  that  the  plaint- 
iff was  trespassing  upon  the  defendant's  land,  and 
without  notice  to  leave'."  And  it  was  held  on  de- 
murrer that  the  declaration  did  not  suflSciently  allege 
that  the  assault  was  committed  by  B.  while  acting 
within  the  scope  of  his  employment  as  defendant's 
servant,  and  the  demurrer  was  sustained. 

We  are  of  opinion  that  the  original  declaration  did 
not  sufficiently  allege  that  the  assault  upon  the  plaintiff 
was  committed  by  the  servant  of  the  defendant  while 
acting  within  the  scope  of  his  employment  in  the  prose- 
cution of  the  business  of  the  defendant,  and  that  it 
failed  to  state  a  cause  of  action  against  the  defendant, 
and  the  demurrer  thereto  was,  therefore,  properly  sus- 
tained. See  also  Davis  v.  Houghtelin,  33  Neb.  582; 
Mitchell  V.  Hughes,  32  Pac.  Rep.  185;  Hamberg  v. 
Singer  Mfg.  Co.,  4  N.  Y.  Supp.  185. 

The  amended  declaration  set  up  a  new  cause  of  ac- 
tion as  to  which  the  filing  of  that  declaration  was  the 
beginning  of  the  suit.  To  that  cause  of  action  the  Stat- 
ute of  Limitations  pleaded  thereto  was  an  unanswer- 
able bar  and  the  peremptory  instruction  to  find  the  de- 
fendant not  guilty  should  therefore  have  been  given. 

The  judgment  of  the  Superior  Court  will  be  reversed 
with  a  finding  of  facts,  and  the  cause  will  not  be  re- 
manded. Reversed  with  finding  of  facts. 
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Edward  Belter,  Appellee,  y.  The  Standard  Scale  & 

Supply  (Dompany,  Appellant. 

Gen.  No.  14,008. 

1.  Smploteb  and  employe — what  not  equivalent  to  a  discharge. 
A  request  by  the  employer  for  the  resignation  of  his  employe  is 
not  equivalent  to  a  discharge  when  not  so  treated  by  the  par- 
tie& 

2.  EifPLOTEB  AND  EMPLOYE — whot  sickness  of  latter  does  not 
funtify  v>ithholding  of  salary.  Temporary  sickness  of  an  employe 
does  not  justify  the  withholding  of  his  compensation  where  the 
contract  of  service  provides  that  such  employe  shall  "give  his  best 
services  for  the  promotion  and  welfare  of  the  business"  of  such 
employer. 

3.  Employee  Ain>  employe — when  employe  entitled  to  salary. 
An  employe  is  entitled  to  his  compensation  during  a  period  in 
which  he  does  not  report  for  duty  where  he  has  been  told  not 
to  BO  report  until  notified — no  notification  to  report  having  been 
given  and  his  discharge  not  made. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
June  2,  1908. 

WiNKLEB,  Bakeb  &  Holder,  for  appellant. 

AsHCBAFT  &  AfiHCBAFT,  for  appellee;  Chables  F. 
Eathbun  and  E.  M.  Ashcbaft,  of  connsel. 

Mb.  Pbesiding  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

In  an  action  of  assumpsit  begun  November  6,  1906, 
to  recover  the  installments  of  salary  of  plaintiff  for 
the  months  of  May,  June,  July,  August,  September  and 
October  1906,  at  $300  per  month,  plaintiff  had  judg- 
ment for  $1,700,  and  the  defendant  appealed. 

The  contract  of  employment  was  originally  made 
between  plaintiff  and  the  Standard  Scale  and  Supply 
Co.,  Limited,  but  the  defendant  company  purchased 
and  took  over  the  business  of  the  other  scale  company, 
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assumed  said  contract,  and  the  contract  is  treated  by 
both  parties  as  if  originally  made  between  plaintiff  and 
defendant.  The  contract  of  employment  was  in  writ- 
ing, and  provided  for  tha  employment  of  plaintiff  by 
said  Scale  Company  as  manager  of  its  branch  honse 
in  Chicago,  for  the  term  beginning  March  1,  1904,  and 
ending  December  31,  1911,  his  compensation  to  be 
$3,600  per  year,  payable  in  monthly  installments  of 
$300,  and  certain  share  in  the  profits  of  the  business  of 
said  branch  house ;  the  plaintiff  *  *  to  give  his  best  serv- 
ices for  the  promotion  and  welfare  of  the  business." 

Appellant  contends  that  plaintiff  was  discharged  by 
defendant  July  31,  1906;  that  he  was  ill  much  of  the 
time  during  May,  June  and  July,  and  therefore  can- 
not recover  his  salary  for  those  months  on  the  con- 
tract, because  it  was  not  performed  on  his  part,  but 
can  only  recover  on  a  quantum  meruit  or  qtuintum  vale- 
bant whatever  compensation  he  may  reasonably  de- 
serve to  have  for  such  services  as  he  did  render  during 
those  months ;  that  because  of  his  discharge  he  cannot 
recover  the  monthly  installments  of  salary  specified 
in  the  contract  for  August,  September  and  October,  but 
his  remedy,  if  any  he  has,  is  for  breach  of  the  contract. 

As  early  as  October,  1905,  defendant  asked  for 
plaintiff's  resignation.  This  was  not  per  se  a  discharge 
of  plaintiff  by  defendant,  and  was  not  so  treated  by  the 
parties.  Plaintiff  refused  to  resign,  retained  his  posi- 
tion, discharged  his  duties,  and  was  paid  his  salary  np 
to  and  including  April,  1906.  Plaintiff  was  ill  during 
the  greater  part  of  May  and  June,  1906,  and  July  3 
defendant  wrote  him  that  it  was  an  opportime  time 
for  him  to  offer  his  resignation.  To  this  letter  plaintiff 
replied  July  17.  Defendant  then  wrote  plaintiff  as  fol- 
lows: 

'*Your  letter  of  the  17th  inst.  replying  to  ours 
of  the  3rd  inst.  lias  been  received.  We  regret  that 
your  management  has  been  so  unprofitable  as  to  make 
it  necessary  for  us  to  have  your  resignation.  We  are 
not  liable  for  unearned  salary  during  your  absence. 
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We  desire  to  close  the  matter  speedily  and  amicably, 
if  possible,  and  will  be  glad  to  have  a  proposition  from 
yon  so  as  to  wind  np  the  affair  at  once,  and  only  a  rea- 
sonable proposition  can  be  considered. 
Awaiting  your  prompt  reply,  we  are,  etc.  *  * 
During  plaintiff's  illness  Mindrum,  a  salesman,  was  in 
charge  of  the  oflSce  of  defendant  in  Chicago.  July  31, 
1906,  plaintiff  went  to  the  oflSce  to  take  charge  of  the 
business  and  was  shown  by  Mindrum  the  following 
telegram : 

^ '  Assume  charge  Chicago  House.  Bef  use  to  recognize 
Mr.  Beiter  as  manager. ' ' 

Plaintiff  then  collected  his  personal  effects  and  left 
the  oflSce.  The  next  day  he  received  a  letter  from  de- 
fendant, dated  July  30,  stating:  **We  repeat  that  it 
is  our  wish  to  close  the  matter  at  once  and  that  this  is 
the  opportime  time  for  you  to  offer  your  resignation.'' 

August  5,  Gill,  the  president  of  the  defendant  com- 
pany, came  to  Chicago  and  met  plaintiff.  Plaintiff  told 
Gill  that  he  was  ready  to  go  back  to  work,  and  Gill 
asked  him  to  resign,  and  plaintiff  refused  to  resign.  He 
asked  Gill  if  he  should  go  back  to  the  oflSce  next  morn- 
ing and  take  the  management  and  Gill  replied,  **No, 
we  want  you  to  resign. ' '  Two  or  three  days  later  the 
conversation  was  in  substance  repeated.  August  11, 
plaintiff  asked  Gill  if  he  was  ready  to  have  plaintiff  go 
to  work  and  Gill  replied,  *  *  No,  we  want  you  to  resign. ' ' 
Plaintiff  said,  *  *  I  won 't  resign. ' '  He  asked  Gill,  *  *  Am  I 
to  understand  that  I  have  been  discharged?"  and  Gill 
said  again,  **We  want  you  to  resign."  Plaintiff 
said,  **I  won't  resign.  If  I  don't  resign,  I  suppose  you 
have  got  to  discharge  me  or  else  I  will  go  back  to 
work,"  and  Gill  said,  **I  think  you  would  rather  re- 
sign." Gill  asked  plaintiff  to  make  a  proposition,  and 
plaintiff  offered  to  resign  and  cancel  the  contract  on 
payment  of  $5,000.  Gill  refused  to  accept  the  proposi- 
tion and  made  a  counter  proposition  which  plaintiff 
declined  to  accept.  This  conversation  occurred  Satur- 
day.  At  its  close,  plaintiff  said  that  he  would  go  to  the 
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office  Monday  and  take  charge  to  carry  out  his  con- 
tract, and  Gill  said,  ''No,  don't  come  to  the  office  until 
I  notify  yon."  It  was  admitted  that  Gill,  if  present, 
wonld  testify  that  he  told  plaintiff  August  11:  **that 
his  place  as  manager  had  been  filled,  and  that  the  de- 
fendant company  had  no  further  use  for  his  services." 
Plaintiff  in  rebuttal  testified  that  Gill  did  not  say  that 
defendant  had  no  further  use  for  his  services,  but  did  say 
that  he  would  let  plaintiff  know,  through  Mindrum,  if 
he  wanted  plaintiff  to  go  back  to  work  Monday.  Some 
weeks  later,  plaintiff  reported  at  the  office  to  take 
charge,  but  was  not  permitted  to  do  so. 

If  the  transaction  of  July  31  and  the  letter  of  July 
30,  stood  alone,  they  might  well  be  held  to  amount  to  a 
discharge,  but  those  acts  must  be  considered  in  connec- 
tion with  all  the  other  evidence  in  the  case.  The  de- 
fendant in  October,  1905,  asked  for  plaintiff's  resigna- 
tion, but  did  not  treat  such  request  as  a  discharge,  but 
paid  plaintiff  his  salary  up  to  the  end  of  April,  1906. 
It  again  asked  for  plaintiff's  resignation  July  3,  1906, 
but  did  not  treat  the  request  as  a  discharge,  for  it  re- 
peated the  request  July  19, 1906.  It  did  not  treat  those 
requests,  or  the  occurrence  of  July  31,  or  the  letter  of 
July  30,  1906,  as  a  discharge,  for  the  president  of  the 
company  came  to  Chicago  early  in  August  and  repeat- 
edly requested  plaintiff  to  resign,  and  in  answer  to 
plaintiff's  direct  question  whether  he  was  to  imder- 
stand  that  he  had  been  discharged,  only  repeated  the 
request  that  plaintiff  resign,  and  according  to  plaint- 
iff's testimony  at  the  close  of  the  last  conversation  be- 
tween them,  in  answer  to  plaintiff's  statement  that  he 
would  report  for  work  the  next  week  day,  told  plaintiff 
not  to  come  to  the  office  until  the  defendant  notified  him 
to  come.  By  each  request  to  plaintiff  to  resign,  defend- 
ant recognized  the  contract  of  employment  as  exist- 
ing and  in  force,  and  the  plaintiff  as  still  in  its  service 
under  said  contract. 

We  cannot,  on  all  the  evidence  in  the  record,  say 
that  the  finding  of  the  jury,  implied  by  the  verdict,  that 
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the  plaintiff  was  not  discharged  by  the  defendant  be- 
fore the  beginning  of  the  suit,  is  so  far  against  the 
weight  of  the  evidence  as  to  require  a  reversal  of  the 
judgment  on  that  ground. 

By  the  contract  the  plaintiff  was  employed  for  a 
term  of  nearly  eight  years,  as  the  manager  of  defend- 
ant's branch  house vin  Chicago.  He  was  ill  most  of  the 
time  from  May  4  to  July  31, 1906,  and  was  at  the  oflSce 
only  three  or  four  days  during  that  time.  But  his  ill- 
ness was  not  of  such  a  nature  as  to  prevent  him  from 
transacting  business  at  his  house,  and  he  had  his  mail 
sent  there  and  communicated  with  the  office  by  tele- 
phone. His  contract  required  him,  '*to  give  his  best 
services  for  the  promotion  and  welfare  of  the  busi- 
ness,'^  and  there  is  no  evidence  tending  to  show  that 
he  did  not  do  so.  We  do  not  think  that  under  the  evi- 
dence the  defendant  was  entitled  to  any  reduction  from 
the  stipulated  salary  of  the  plaintiff  because  of  his 
temporary  illness.  Erickson  v.  Stone,  102  E.  C.  L.  248 ; 
Ellis  V.  Ellis,  Q.  B.  248. 

The  question  of  the  right  of  an  employe  to  recover 
for  constructive  services  after  his  discharge  is  not  pre- 
sented on  this  record.  The  suit  is  for  installments  of 
salary.  The  declaration  does  not  aver  that  plaintiff 
was  discharged  by  defendant,  but  on  the  contrary, 
avers  that  he  is  still  in  the  service  of  the  defendant.  If 
he  was  not  discharged,  but  reported  for  duty  so  soon 
as  he  was  able  to  do  so  and  held  himself  in  readiness  to 
perform  the  duties  he  was  employed  to  perform,  the 
law  will  not  require  him  to  forfeit  his  right  to  the  com- 
pensation agreed  upon  because  the  defendant  saw  fit  to 
direct  him  not  to  enter  upon  the  performance  of  those 
duties  without  notice  from  the  defendant,  and  then 
failed  to  give  him  such  notice.  Berg  v.  Carroll,  16 
Daly,  73. 

No  demand  for  salary  was  necessary,  but  it  was 
proper  for  plaintiff  to  show  that  he  notified  defendant 
of  his  readiness  to  perform  the  contract,  and  we  think 
it  was  not  reversible  error  to  admit  plaintiff's  letters 
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of  August  20  and  October  1,  1906,  limited  in  their  ef- 
fect, as  they  were  by  the  last  instruction  given  for  the 
plaintiff. 

We  find  no  reversible  error  in  the  instruction  given 
for  the  plaintiff,  nor  in  the  refusal  or  modifications  of 
the  instructions  asked  by  the  defendant,  and  the  judg- 
ment of  the  Circuit  Court  will  be  afi&rmed« 

Affirmed. 


Lanra  L.  Arthur,  Appellant,  y.  John  J.  Poyle  et  al.. 

Appellees. 

Oen.  No.  14,601. 

Appeals  and  ebuobs — when  appeal  from  Municipal  Court  ioiU  he 
dismissed.  An  appeal  from  a  judgment  of  the  Municipal  Court 
will  be  dismissed  where  a  complete  transcript  of  the  record  is  not 
filed  within  forty  days  after  the  order  of  judgment  or  decree  ap- 
pealed from  is  entered,  no  extension  of  the  time  having  be^i 
granted  and  the  incompleteness  of  the  record  not  consisting  merely 
of  inadvertent  or  clerical  omissions. 

Action  of  debt.  Appeal  from  the  Municipal  Court  of  Chicago; 
the  Hon.  Freeman  K.  Blake,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1908.  Appeal  dis- 
missed.   Opinion  filed  June  9,  1908. 

Statement  by  the  Court.  Appellant  brought  in  the 
Municipal  Court  of  Chicago  an  action  of  debt  against 
appellees,  in  which  she  claimed  $1,500  debt  and  $1,500 
damages,  thus  making  her  action  a  case  of  the  first 
class.  February  10,  1908,  she  recovered  a  judgment 
for  $1,500  debt  and  $8  damages  and  costs,  from  which 
she  prayed  and  was  allowed  an  appeal  to  this  court, 
and  filed  her  bond.  The  transcript  filed  by  her  in  this 
couTt  March  11,  1908,  was  certified  by  the  clerk  of 
the  Municipal  Court  to  be  a  ''complete  transcript  of 
certain  proceedings  in  a  certain  cause  •  •  •  lately 
pending  in  said  court  wherein '*  appellant  was  plaintiff 
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and  appellees  defendants.  May  21st  she  in  this  court 
suggested  a  diminution  of  the  record  and  asked  leave 
to  file  an  additional  record  instanter,  and  her  motion 
was  denied.  May  28th  appellees  moved  to  dismiss  her 
appeal, 

Steele  &  Thompson,  for  appellant. 

No  appearance  by  appellee. 

Mb.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court.  * 

Section  22  of  the  Municipal  Court  Act  provides  that 
**  Authenticated  copies  of  records  of  judgments,  orders 
and  decrees  appealed  from  shall  be  filed  in  the  office 
of  the  clerk  of  the  Supreme  Court,  or  of  the  Appellate 
Court,  as  the  case  may  be,  within  forty  days  after  the 
date  of  the  order,  judgment  or  decree  appealed  from, 
unless  the  Municipal  Court,  by  an  order  entered  within 
said  forty  days,  shall  have  granted  further  time  for 
the  filing  of  the  same.*'    Laws  of  1907,  236. 

Appellant  did  not,  within  forty  days  from  the  date 
of  the  judgment,  obtain  from  the  Municipal  Court  an 
order  granting  her  further  time  for  filing  of  the  tran- 
script in  this  court.  If  the  transcript  filed  March  11th 
had  been  certified  to  be  a  complete  copy  of  the  record, 
and  through  mistake  any  part  of  the  record  was  omit- 
ted from  such  transcript,  then  on  suggestion  of  dimi- 
nution this  court  would  have  the  power  to  grant  leave 
to  supply  the  part  of  the  record  so  omitted  from  the 
transcript.  But  the  transcript  filed  March  11  is  not 
certified  to  be  a  complete  copy  of  the  record,  but  only 
of  *' certain  proceedings  in  the  cause." 

Whether  this  court  had  the  power,  within  forty  days 
from  the  date  of  the  judgment,  to  extend  the  time  to 
complete  the  transcript,  is  a  question  not  before  us,  for 
no  application  was  made  for  such  extension  within  that 
time. 

The  words  **  Authenticated  copies  of  records  of  judg- 
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ments, ' '  in  said  section  22,  means  copies  which  are  cer- 
tified by  the  clerk  to  be  complete  copies  of  the  record. 
Gadwood  v.  Kerr,  181  111.  163.  Appellant  failed  to  file 
such  copy  within  the  time  fixed  by  the  act  giving  her 
the  right  to  appeal,  or  to  obtain  further  time,  and  her 
appeal  must  be  dismissed. 

Appeal  dismissed. 


Paul  Huff,  Plaintiff  In  Error,  t.  Wells  Fargo  &  Com- 
pany, Defendant  In  Error. 

Gen.    No.    13,927. 

Pebronai.  ikjubies — distinction  between  licensee  and  one  toko  it 
upon  premises  hy  invitation.  One  on  premises  "not  with  a  view 
of  transacting  any  business  with  the  owner  is  a  mere  licensee  and 
the  owner  owes  him  no  higher  duty  to  protect  him  from  injury 
than  he  would  if  he  were  a  trespasser;"  but,  on  the  other  hand, 
"the  duty  of  the  owner  to  one  who  comes  there  by  the  owner's 
invitation  to  transact  business  in  which  the  parties  are  mutually 
Interested  Is  to  exercise  reasonable  care  for  his  safety  while  upon 
that  portion  of  the  premises  required  for  the  purpose  of  his 
visit;"  and  "under  such  circumstances  the  party  is  said  to  be  on 
the  premises  by  Implied  invitation  of  the  owner."  Pauckner  v. 
Wakem.  231  m.  276,  followed. 

Action  in  case  for  personal  Injuries.  Error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  S&criH,  Judge,  presiding. 
Heard  In  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Reversed  and  remanded.    Opinion  filed  June  2,  1908. 

W.  G.  Johnson  and  H.  E.  Bathbone,  for  plaintiff  in 

error. 

Holt,  Wheeler  &  Sidley,  for  defendant  in  error. 

ifR.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

This  is  an  action  by  plaintiff  in  error  to  recover  for 
personal  injuries.    At  the  close  of  the  plaintiff's  case 
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the  court,  on  motion  of  the  defendant,  instmcted  the 
jury  to  find  the  defendant  not  guilty.  It  is  contended 
that  in  this  the  court  erred ;  that  there  is  in  the  record 
evidence  from  which,  standing  alone,  the  jury  could, 
** without  acting  unreasonably  in  the  eye  of  the  law, 
find  that  all  the  material  averments  of  the  declaration 
had  been  proven" ;  and  that  the  cause  should  (Libby  v. 
Cook,  222  111.  206-216)  therefore  have  been  submitted 
to  the  jury. 

The  defendant  was  the  owner  of  a  freight  house 
located  on  Plymouth  place  and  Taylor  street,  Chicago. 
The  main  freight  room  was  above  the  street;  and  its 
floor  was  about  on  a  level  with  the  bed  of  an  ordinary 
wagon.  In  this  room  was  an  elevator  shaft,  standing 
about  the  middle  of  the  building,  **with  brick  walls  on 
both  sides  and  corrugated  iron  doors,"  as  there  is  evi- 
dence tending  to  show.  The  building  was  not  very 
wide.  Plaintiff  was  working  for  an  employers*  asso- 
ciation which  operated,  among  others,  the  wagons  of 
defendant  at  that  time,  there  being  a  teamsters'  strike 
in  Chicago.  He  was  a  helper  on  one  of  defendant's 
wagons  thus  operated,  which  was  employed  in  picking 
up  freight  and  conveying  it  to  defendant's  freight 
house.  It  was  a  part  of  his  duty  to  assist  in  unload- 
ing the  freight  upon  the  floor  of  the  freight  house. 

The  day  of  the  accident.  May  3,  1905,  a  load  of 
freight  was  brought  to  the  freight  house  about  seven 
o'clock  p.  M.  by  the  wagon  on  which  plaintiff  was  em- 
ployed. The  wagon  was  backed  up  to  one  of  the  large 
doors  on  the  east  side  of  the  freight  house.  Plaintiff 's 
testimony  as  to  what  occurred  is  as  follows : 

**We  backed  the  wagon  that  I  was  on  up  to  the  door 
and  I  got  off  the  driver's  seat  and  went  down  prob- 
ably two  doors  and  dumb  up  into  the  building.  I  went 
there  to  get  around  the  wagon.  I  couldn't  get  back 
over  the  freight,  it  was  loaded  so  high,  and  then  I  went 
and  got  up  to  the  platform  and  went  across  to  the  out- 
side— the  west  side,  that  was  a  little  clear,  and  on  the 
east  side  the  freight  was  piled  up  by  the  other  teams 
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coming  tip  and  unloading  before  we  did,  and  when  I 
got  back,  I  was  pretty  thirsty,  and  thinks  I,  I'll  run 
down  into  the — I  went  down  into  the  basement.  I  went 
down  the  day  before,  the  second,  to  get  a  couple  of 
pails  of  water  for  my  horses  after  we  had  fed,  so  I 
went  right  down  the  back  stairs  at  the  south  end  and 
got  my  drink  of  water  and  came  up  and  I  was  looking 
across  to  see  where  my  team  stood.  We  had  a  pair  of 
white  horses — after  I  left  the  basement  I  came  up  onto 
the  first  floor,  walked  right  alongside  of  the  west  side 
of  the  building.  It  was  clear  there.  The  same  way 
that  I  had  gone  down  until  I  came  opposite  where  the 
wagon  was.  I  seen  where  the  wagon  was  and  two  men 
that  was  out  with  us  that  day  in  a  buggy  was  standing 
right  behind  the  wagon  talking,  and  I  seen  where  the 
team  was.'' 

Having  reached  a  point  opposite  his  wagon,  he 
started  directly  eastward  to  go  to  it.  The  place  at 
that  point  was  somewhat  dark  and  there  were  piles  of 
goods  in  that  part  of  the  freight  room.  The  darkness 
was  intensified  to  plaintiff  because  he  had  just  come 
from  the  light  basement.  Without  perceiving  the  open- 
ing, he  walked  into  an  elevator  shaft  which  was  in  the 
line  of  his  advance  toward  the  wagon,  and  fell  to  the 
basement,  receiving  the  injuries  complained  of.  On 
cross-examination  he  testified: 

**My  duties  in  connection  with  the  wagon  took  me 
into  the  building.  I  had  to  get  in  there  in  order  to 
get  the  hind  end  of  it.  I  could  not  get  back  over  the 
wagon,  it  was  so  full.  The  wagon  was  wide,  one  of 
them  express  wagons..  They  take  up  the  whole  door 
almost.  There  is  not  six  inches  on  either  side  of  them 
when  they  are  backed  up  to  the  door.  I  got  to  get 
around — when  the  wagon  was  backed  up  there,  then 
the  freight  was  taken  off." 

It  is  urged  in  behalf  of  the  defendant  that  plaintiff 
was  a  mere  licensee  upon  that  part  of  defendant's 
premises ;  that  his  duties  required  him  to  go  no  further 
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into  the  building  from  the  east  door,  where  his  wagon 
was,  than  was  necessary  to  unload  the  freight  from 
the  wagon  in  the  immediate  vicinity  of  that  door. 
PlaintiflF  testifies  that  he  had  never  seen  the  elevator, 
did  not  know  it  was  there,  and  that  prior  to  that  time 
he  had  only  been  **just  right  by  the  door  where  we 
took  the  freight  off. '  ^ 

It  is  argued  in  defendant's  behalf  that  plaintiff  was, 
when  injured,  in  that  part  of  the  building  without  in- 
vitation, express  or  implied;  that  of  his  own  motion 
he  *'took  it  upon  himself  to  go  upon  an  exploration 
trip  in  search  of  water  and  made  his  way  as  best  he 
could  in  the  darkness  and  amid  the  confusion  of  boxes, 
barrels  and  packages  incident  to  a  freight  house  floor 
to  the  basement, ' '  where  he  had  obtained  water  for  his 
horses  the  day  before.  Hence  it  is  said  plaintiff  was 
either  a  trespasser  or  a  bare  licensee,  to  whom  defend- 
ant owed  no  duty,  except  to  refrain  from  wilful  or 
affirmative  acts  which  are  injurious,  that  he  was  a  bare 
licensee  as  a  matter  of  law. 

It  appears,  however,  from  the  testimony  above 
quoted  tiiat  plaintiff  went  into  the  building  primarily 
not  to  get  a  drink  of  water,  but  **to  get  around  the 
wagon";  that  he  could  not  get  back  over  the  freight 
on  the  wagon  because  *4t  was  loaded  so  high'';  that 
he  went  to  the  west  side  of  the  building  because  on 
the  east  side,  where  the  wagon  was,  '*the  freight  was 
piled  up  by  the  other  teams  coming  up  and  unloading 
before  we  did,"  and  that  it  was  after  he  had  gotten 
into  the  building  and  on  the  west  side  of  it  that  he 
concluded  to  get  the  drink  of  water  where  he  had  gotten 
water  the  day  before.  According  to  this  evidence, 
plaintiff's  exploration  trip  was  not  begun  in  order  to 
get  the  drink  of  water,  but  to  get  around  to  the  rear 
of  his  wagon,  where  he  says  it  was  his  business  to 
help  ** unload  the  freight"  and  put  it  inside  the  build- 
ing. 

In  Pauckner  v.  Wakem,  231  HI.  276-280,  the  distinc- 
tion between  a  mere  licensee  and  one  who  is  on  the 
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premises  of  another  by  invitatioiiy  express  or  implied, 
is  pointed  out.  It  is  said  that  one  on  premises  ^^not 
with  a  view  of  transacting  any  business  with  the  owner 
is  a  mere  licensee,  and  the  owner  owes  him  no  higher 
duty  to  protect  him  from  injury  than  he  would  if  he 
were  a  trespasser'';  but,  on  the  other  hand,  **the  duty 
of  the  owner  to  one  who  comes  there  by  the  owner's 
invitation,  to  transact  business  in  which  the  parties  are 
mutually  interested,  is  to  exercise  reasonable  care  for 
his  safety  while  on  that  portion  of  the  premises  re- 
quired for  the  purpose  of  his  visit*';  and  ** under  such 
circumstances  the  party  is  said  to  be  on  the  premises 
by  implied  invitation  of  the  owner. ' '  In  that  case  the 
appellee  had  left  his  work  temporarily  to  attend  to  a 
call  of  nature,  and  in  passing  through  the  appellant's 
warehouse  for  that  purpose  fell  iQto  an  unprotected 
elevator  shaft.  It  was  said  (page  28)  that  **the  invi- 
tation to  go  there  for  the  goods  must  be  held  broad 
enough  to  include  all  the  space  occupied  by  the  goods, 
together  with  necessary  passways  in  and  out  of  the 
warehouse ' ' ;  notwithstanding  that  at  the  exact  moment 
of  the  injury  the  appellee  in  that  case  was  not  engaged 
in  the  business  of  his  employer.  In  Calvert  v.  Spring- 
field Light  Co.,  231  HI.  290-293,  it  is  held  that  an  owner 
of  premises  who  by  invitation,  express  or  implied, 
leads  others  to  go  upon  premises  for  any  lawful  pur- 
pose, is  liable  for  injuries  occasioned  by  unsafe  condi- 
tions of  the  premises  known  to  the  owner,  and  that  if 
there  are  hidden  dangers  the  owner  must  use  ordinary 
care  to  give  persons  rightfully  upon  the  premises  warn- 
ing thereof,  the  duty  extending  to  an  independent  con- 
tractor or  his  servants  working  upon  his  premises. 

The  distinction  between  a  workman  on  premises  by 
invitation  who  is  injured  while  seeking  a  toilet  room 
and  the  same  workman  when  seeking  a  drink  of  water 
is  not  wide.  Both  of  these  are  natural  needs  to  the 
workman,  and  it  is,  we  think,  a  fair  question  for  the 
jury  whether  or  not,  under  the  facts  of  the  particular 
case,  the  owner  of  premises  has  been  negligent  in  fail- 
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ing  to  use  ordinary  care  to  keep  them  reasonably  safe 
for  such  an  employe.  But  in  the  case  at  bar  plaintiff 
was,  as  he  states,  trying  to  get  to  the  rear  of  his 
wagon  to  do  the  work  for  which  he  was  employed. 
It  was,  we  think,  a  proper  question  for  the  jury, 
whether  the  plaintiff  in  the  case  at  bar  was  injured 
by  reason  of  any  negligence  of  the  defendant  or  by 
reason  of  contributory  negligence  of  his  own. 

As  the  case  must  be  tried  again,  we  refrain  from 
discussion  of  the  evidence.*  The  judgment  of  the  Su- 
perior Court  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Nelson  Langlols,  Defendant  in  Error,  v.  Chicago  City 
Railway  Company,  Plaintiff  in  Error. 

Oen.  No.  13,972. 

CoNTBiBTTTOBY  NEGUOENCE — When  teamster  seeking  to  cross  street 
car  tracks  guilty  of.  One  in  charge  of  a  heavy  team  who  seeks  to 
cross  street  car  tracks  is  guilty  of  contributory  negligence  if  he 
fails  to  look  in  both  directions  for  approaching  cars  or  if  he  has 
looked  and  seen  an  approaching  car,  attempts  to  cross  in  front 
thereof*  driving  slowly  and  under  circumstances  calculated  to  re- 
sult In  a  collision. 

Action  In  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  Stephen  A.  Foster,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Reversed  with  finding  of  facts.    Opinion  filed  June  2,  1908. 

Statement  by  the  Court.  Defendant  in  error,  Nel- 
son Langlois,  sued  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  plaint- 
iff in  error.  Defendant  in  error  was  driving  a  heavily 
loaded  two-horse  **  tallow-wagon ' '  west  on  Forty- third 
street  about  seven  o^clock  in  the  evening  of  December 
27,  1906.  The  day  had  been  wet  and  the  night  was 
dark.    The  plaintiff  in  error,  the  Chicago  City  Bail- 
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way  Company,  operates  electric  cars  on  Wentworth 
avenue,  a  north-bound  track  being  located  on  the  east 
side,  and  a  south-bound  track  on  the  west  side  thereof. 
There  is  evidence  to  the  eflFect  that  when  defendant 
in  error  reached  Wentworth  avenue  he  looked  south 
to  see  if  a  car  was  coming  north  from  that  direction, 
and  drove  slowly  onto  the  north-bound  track.  He  con- 
tinued on  his  way  across  the  south-bound  track  and 
the  rear  of  his  wagon  was  hit  by  a  south-bound  car 
just  as  it  was  leaving  the  west  track,  jarring  the  wagon 
suflSciently  to  throw  defendant  in  error  to  the  groimd, 
but  doing  no  injury  to  the  wagon. 

The  cause  was  submitted  to  a  jury,  which  returned 
a  verdict  for  $1,000  in  favor  of  defendant  in  error. 
Judgment  was  entered  on  the  verdict,  from  which  judg- 
ment this  appeal  is  prosecuted. 

Samuel  S.  Page  and  Ferdinand  Goss,  for  plaintiff  in 
error;  John  E.  Harrington,  of  counsel. 

James  L.  Bynum  and  Charles  C.  Spencer,  for  de- 
fendant in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

The  defendant  in  error — ^hereinafter  called  plaintiff — 
testified  that  he  had  been  a  teamster  for  about  seven- 
teen years  and  was  fully  acquainted  with  the  fact  that 
on  such  a  night  street  cars  may  be  more  diflScult  to 
control  than  in  dry  weather,  and  that  with  a  heavily 
loaded  wagon  it  is  not  always  easy  to  cross  street  car 
tracks  quickly  in  an  emergency.*  He  states  that  he 
looked  north  as  well  as  south;  that  he  could  see  well 
for  several  blocks;  that  nothing  obstructed  the  view, 
and  that  he  did  not  see  the  south-bound  car  coining 
from  the  north  until  the  car  was  within  some  forty 
feet  of  him.  A  number  of  witnesses  called  in  his  be- 
half, however,  who  were  south  of  him,  and  therefore 
further  away  from  the  approaching  car,  did  see  it  at 
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the  time  when  he  drove  into  Wentworth  avenue,  and 
testified  that  it  was  brightly  lighted  and  plainly  visible. 
The  testimony  of  these  witnesses  further  tends  to  show 
that  Langlois  was  not  alert;  that  he  was  sitting  lean- 
ing over,  watching  his  team,  apparently  neither  look- 
ing out  for  cars  on  the  tracks  he  was  crossing  nor 
hastening  his  team  until  the  bell  sounded  close  to  him. 
Then  he  pulled  on  the  lines  and  the  horses  went  a 
little  faster.  From  all  the  evidence  it  is,  we  think, 
apparent  either  that  plaintiff  failed  to  look  north,  as 
he  claims  he  did,  or  that  if  he  did  look,  he  saw  the 
car  and  deliberately  attempted  to  cross  in  front  of  it 
with  a  heavily  loaded  wagon,  driving  slowly  and,  under 
the  circumstances,  negligently.  Lee  v.  C.  C.  Ey.  Co., 
127  111.  App.  510-511. 

The  evidence  in  behalf  of  the  defendant  tends  to 
show  with  reasonable  certainty  that  the  motorman 
rang  his  bell,  put  on  the  air  brakes  promptly,  and  was 
running  at  a  reasonably  moderate  rate  of  speed.  The 
evidence  of  witnesses  for  plaintiff  tends  to  corroborate 
this  evidence,  and  we  are  of  opinion  that  from  the  tes- 
timony of  the  plaintiff  ^8  witnesses  the  conclusion  is 
inevitable  that  plaintiff  was  guilty  of  contributory  neg- 
ligence, except  for  which  the  accident  would  not  have 
occurred. 

Numerous  errors  are  assigned  relating  to  rulings  of 
the  trial  court  to  the  instructions  and  the  amount  of 
the  judgment.  In  view  of  the  conclusion  stated,  it  is 
not  necessary  to  consider  the  questions  so  raised. 

For  the  reasons  indicated,  the  judgment  of  the  Mu- 
nicipal Court  must  be  reversed,  with  a  finding  of  facts. 

Reversed,  with  finding  of  facts. 
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William  H.  Noyes,  Appellee,  t.  Alma  Clarke  et  al., 

Appellants. 

Oen.  No.  14,033. 

Appeals  and  ebrobs — what  orders  not  subject  to  review.  An 
order  which  is  entered  by  the  Circuit  or  Superior  Court  in  strict 
conformity  to  the  mandate  of  the  Supreme  Court  rendered  in  jl 
cause,  is  not  subject  to  review  and  an  appeal  therefrom  will  be 
dismissed. 

Foreclosure.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Geobge  A.  Duput,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Appeal  dismissed. 
Opinion  filed  June  2,  1908.    Rehearing  denied  June  16,  190S. 

Albebt  Wesley  Qottschalk,  for  appellants. 
Eujs  &  Lewis,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  conrt. 

On  April  6,  1905,  a  decree  of  foreclosure  and  sale 
was  entered  in  the  Superior  Court,  from  which  appel- 
lants prosecuted  an  appeal  to  this  court,  where  the  de- 
cree was  aflSrmed.  From  this  court  an  appeal  was 
prosecuted  to  the  Supreme  Court,  where  the  decree 
was  affirmed  in  all  respects,  except  in  the  matter  of  the 
fees  and  charges  of  the  master  in  chancery  in  allowing 
$85  for  services  for  which  there  is  no  statutory  fee. 
This  allowance  in  the  decree  was  for  examining  the 
testimony  and  preparing  the  finding  as  to  a  single 
question  of  fact.  As  to  that  allowance  the  decree  was 
reversed,  and  the  cause  was  remanded  to  the  Superior 
Court,  with  directions  to  allow  a  fee  of  $25  for  said 
services.    Qottschalk  v.  Noyes,  Admr.,  225  111.  94. 

After  the  cause  was  remanded,  notice  was  given  to 
appellants  on  April  11,  1907,  that  appellee  would,  on 
April  22,  1907,  move  to  reinstate  said  cause  in  the  Su- 
perior Court  and  modify  the  decree  theretofore  entered 
therein  to  conform  to  the  mandate  of  the  Supreme 
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Court.  On  AprU  22,  1907,  an  order  was  entered  in 
the  Superior  Court  in  the  cause,  appellants  appearing 
pursuant  to  such  notice,  redocketing  the  cause  and 
modifying  the  decree  to  make  it  conform  to  the  man- 
date of  the  Supreme  Court.  A  typographical  error 
was  made  in  the  order  of  April  22,  1907,  by  which 
the  decree  so  modified  was  referred  to  as  having  been 
entered  on  April  5,  1905,  whereas  in  fact  it  had  been 
entered  April  6,  1905.  This  error  was,  on  motion  of 
solicitors  for  appellee,  corrected  on  June  10,  1907. 

On  May  3,  1907,  appellants  moved  the  court  to  re- 
tax  the  costs,  and  the  court  denied  the  motion  and 
taxed  costs  due  the  complainant  at  $42.45,  affirming 
the  bill  of  costs  certified  by  the  clerk.  On  May  4, 1907, 
the  court  granted  a  joint  and  several  appeal  to  the 
defendants  from  the  order  entered  April  22,  1907,  and 
from  the  order  entered  May  3,  1907,  giving  the  de- 
fendants thirty  days  in  which  to  file  an  appeal  bond 
in  $1,000  and  a  certificate  of  evidence.  The  bond  was 
filed  Ma^  31,  1907.  On  June  10,  1907,  an  order  was 
entered  reciting  that  it  appearing  to  the  court  that 
through  inadvertence  on  May  4,  1907,  an  appeal  was 
allowed  from  that  portion  of  the  order  of  April  22, 
1907,  purporting  to  amend  the  original  decree  to  con- 
form to  the  mandate  of  the  Supreme  Court,  and  that 
portion  of  the  order  granting  the  appeal  was  vacated. 

This  appeal,  as  stated  by  appellants  in  their  briefs, 
is  from  the  orders  *' entered  on  April  22,  1907,  and  on 
May  3, 1907.^' 

In  our  opinion,  the  order  entered  on  April  22,  1907, 
is  not  an  appealable  order.  It  was  entered  in  strict 
conformity  with  the  mandate  of  the  Supreme  Court. 
*' Where  a  case  has  been  tried  in  this  court  or  the  Ap- 
pellate Court,  and  remanded  with  specific  directions  to 
do  some  act,  the  court  below  has  no  power  to  do  any- 
thing but  to  carry  out  the  specific  directions."  Union 
Nat.  Bank  v.  Hines,  187  111.  109,  114.  The  order  of 
April  22,  1907,  was  res  adjudicata  in  the  Supreme 
Court  in  this  case,  and  it  is  not  in  our  power  to  review 
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it.  Being  in  conformity  with  the  mandate  of  the  Su- 
preme Court,  there  is  nothing  in  the  order  subject  to 
review  here. 

As  to  the  order  of  May  3,  1907,  which  was  virtually 
a  denial  of  a  motion  to  retax  costs  which  were  made 
and  taxed  in  the  cause  before  the  appeal  to  the  Su- 
preme  Court,  the  action  of  the  court  was  in  conformity 
with  the  rule  above  stated,  and  the  motion  presented 
matter  settled  and  adjudicated  by  the  Supreme  Court 
in  this  cause,  and  hence  the  Superior  Court  was  with- 
out power  to  adjudicate  upon  it.  No  appeal  can  be 
prosecuted  from  such  an  order,  for  it  involves  a  matter 
already  adjudicated  upon  in  this  case  by  the  Supreme 
Court. 

This  appeal  is  therefore  dismissed. 

Appeal  dismissed. 


Catherine  Nagle,  Appellee,  y.  John  Keller,  Appellant. 

Gen.  No.  14,057. 

1.  Dram-shop  Act — wTio  may  maintain  action  under  section  9. 
A  pauper  sister,  who  under  the  Pauper  Act  has  a  legal  right  to 
the  support  of  her  brother,  who  Is  her  only  relative,  is  entitled 
to  maintain  an  action  under  section  9  of  the  Dram-shop  Act  for 
loss  of  support  through  the  habitual  intoxication  of  such  brother 
caused  or  contributed  to  by  the  defendant 

2.  Dbam-shop  Act — wTiat  evidence  competent  in  action  under 
section  9.  The  financial  condition  of  the  plaintiff  and  of  the  rela- 
tive who  was  her  means  of  support  at  the  time  of  the  commission 
of  the  wrongful  act  complained  of,  is  competent  to  be  shown  in 
an  action  under  section  9  of  the  Dram-shop  Act. 

3.  Dbam-shop  Act — against  whom  exemplary  damages  may  l>e 
awarded.  In  an  action  under  section  9  of  the  Dram-shop  Act, 
exemplary  damages  may  be  awarded  against  the  landlord  who 
leases  premises  to  the  occupant  with  permission  to  sell  intoxicat- 
ing liquors  thereon. 

4.  Instructions — when  cannot  te  complained  of,  Instmctions 
containing  a  vice  common  to  instructions  asked  and  given  on  be- 
half of  the  complainMig  party  are  not  subject  to  review. 
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Proceeding  under  section  9  of  Dram-sbop  Act.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Richard  W.  Clifford, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1907.    Affirmed.    Opinion  filed  June  2,  1908. 

Statement  fey  the  Court.  Catherine  Nagle,  appel- 
lee, commenced  this  suit  in  the  Circuit  Court  to  re- 
cover damages  for  loss  of  her  means  of  support,  in 
consequence  of  the  habitual  intoxication  of  her  brother, 
John  W.  Nagle,  caused  in  whole  or  in  part  by  intoxi- 
cating liquors  sold  and  given  to  him  by  Peter  T.  Mc- 
Carthy, a  dram-shop  keeper  in  Chicago.  The  action 
was  brought  under  section  9  of  the  Dram-Shop  Act. 

The  declaration  is  in  four  counts.  The  first  count 
avers  that  appellee  is  the  sister  of  John  W.  Nagle, 
deceased;  that  Peter  T.  McCarthy  and  Victor  Briard, 
on  January  24, 1903,  conducted  the  business  of  a  dram- 
shop at  254  South  Halsted  street,  Chicago,  and  that 
appellant  John  Keller  was  the  owner  of  the  said  build- 
ing and  premises  and  had  knowledge  that  intoxicating 
liquors  were  to  be  sold  therein,  and  permitted  the  occu- 
pation of  said  premises  by  McCarthy  and  Briard  for 
such  purpose;  that  on  the  day  aforesaid,  and  divers 
other  days  during  the  period  of  two  years  before  said 
day,  said  McCarthy  and  Briard  sold  and  gave  intoxi- 
cating liquors  to  said  John  W.  Nagle,  and  thereby 
caused  him  to  become  and  be  habitually  intoxicated, 
and  in  consequence  thereof  during  the  time  last  afore- 
said, John  W.  Nagle  wasted  and  squandered  his  money 
and  property,  and  became  greatly  impoverished,  re- 
duced, demented  in  mind  and  ruined  in  body  and  estate, 
neglecting  to  attend  to  his  business  or  calling  or  in 
any  manner  providing  employment  for  himself  or  sup- 
port for  appellee;  and  in  further  consequence  of  the 
habitual  intoxication  of  said  Nagle  so  caused,  said 
Nagle  died  January  24, 1903 ;  by  means  of  which  prem- 
ises appellee  was  injured  in  her  means  of  support,  etc. 

The  second,  third  and  fourth  counts  set  out  the  same 
cause  of  action,  with  unimportant  variations  of  form. 
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The  defendants  pleaded  not  guilty,  and  Briard  filed 
an  additional  plea  of  non-joint  liability. 

The  liability  of  appellant  Keller  is  predicated  wholly 
upon  the  leasing  of  the  premises  by  him  to  McCarthy, 
to  be  occupied  by  the  latter  as  a  dram-shop,  and  with 
knowledge  that  they  were  to  be,  and  as  a  matter  of 
fact  were,  used  for  keeping  therein  a  saloon  or  dram- 
shop. 

On  the  trial  the  defendants,  at  the  close  of  the  evi- 
dence for  the  plaintiff,  each  requested  the  court  to  in* 
struct  the  jury  to  find  the  defendant  not  gn^ilty*  This 
motion  was  sustained  as  to  Briard,  and  overruled  as 
to  appellant.  Appellee  then  obtained  leave  to  amend 
her  declaration,  discontinuing  as  to  Briard,  and  the 
amendment  was  then  filed.  The  trial  proceeded  with- 
out objection,  and  at  the  close  of  all  the  evidence  ap- 
pellant Keller  moved  the  court  to  instruct  the  jury  to 
find  him  not  guilty.  The  motion  was  overruled.  The 
jury  returned  a  verdict  in  favor  of  appellee  for  $3,000, 
and  after  denying  motions  for  a  new  trial  and  in  arrest 
of  judgment,  the  court  entered  judgment  on  the  ver- 
dict. 

John  J.  Swekie,  for  appellant;  M.  B.  B[abbis,  of 
counsel. 

WooDLEY  &  Pendleton  and  M.  W.  Mattison,  for 
appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  action  is  brought  and  prosecuted  on  the  theory 
that  having  been  supported  for  many  years  by  her 
brother,  and  being  legally  entitled  to  his  support  under 
the  Pauper  Act,  appellee  had  a  right  of  action  against 
the  defendants  under  section  9  of  the  Dram-Shop  Act 
to  recover  damages  for  injury  to  her  means  of  support 
on  two  grounds  alleged  in  her  declaration ;  first,  for  the 
loss  of  support  from  her  brother  during  the  two  years 
immediately  preceding  his   death,   during  which  he 
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failed,  to  a  large  extent,  to  provide  for  her,  in  conse- 
quence of  his  habitual  intoxication,  continued  and  aug- 
mented by  liquors  sold  to  him  constantly  during  that 
time  by  McCarthy;  and  second,  for  the  total  and  per- 
manent loss  of  his  support  as  a  result  of  his  death 
from  excessive  intoxication. 

Appellant  urges  as  a  ground  for  reversing  the  judg- 
ment that  under  section  9  of  the  Dram-Shop  Act  a 
sister  or  brother  does  not  fall  within  the  degree  of 
kinship  which  will  enable  him  or  her  to  sustain  an 
action  for  loss  of  means  of  support  caused  by  the  fail- 
ure of  the  person  intoxicated,  habitual  or  otherwise, 
to  furnish  support. 

In  support  of  this  contention  appellant  invokes  the 
well-known  canon  of  construction  applicable  to  stat- 
utes, contracts  and  other  instruments,  that  where  an 
enumeration  of  specific  things  is  followed  by  general 
words  or  phrases,  the  latter  are  held  to  refer  to  thosa 
things  of  the  same  kind  as  those  specified. 

It  is  quite  unnecessary,  however,  for  us  to  consider 
in  detail  the  argument  of  counsel  in  support  of  the 
construction  contended  for  by  them,*  for  the  reason 
that  the  Supreme  Court  has  settled  the  construction 
of  the  Dram-Shop  Act  in  King  v.  Haley,  86  111.  106. 
At  page  108  of  the  report  the  court  say  in  their 
opinion : 

**A  cause  of  action  is  given  to  anyone  who  may  be 
injured  in  his  person  or  property,  or  means  of  support, 
by  any  intoxicated  person,  jointly  or  severally,  against 
such  person  or  persons  who  may  have  caused  the  in- 
toxication, in  whole  or  in  part,  of  the  person  who  com- 
mits the  injury.  An  action  is  also  given  to  anyone  who 
may  in  the  same  manner  be  injured  4n  consequence* 
of  the  intoxication  of  anyone,  whether  habitual  or 
otherwise,  against  the  parties  who  may  cause  such  in- 
toxication. In  the  one  case  it  is  for  the  direct  injury 
inflicted  by  *an  intoxicated  person,*  and  in  the  other 
it  is  for  such  damages  as  may  arise  *in  consequence'  of 
such  intoxication.    This  is  the  plain  meaning  of  this 
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section  of  the  statute  as  expressed  in  nnambigaous 
language.  *  ^ 

The  evidence  in  the  record  shows  that  appellee  was 
a  poor  person,  infirm  and  unable  to  earn  a  livelihood. 
She  was  supported  by  her  brother  John  W.  Nagle,  and 
was  dependent  upon  him  for  her  support.  He  was  her 
only  near  relative  of  suflficient  ability  to  support  her. 
In  our  opinion  appellee,  being  a  pauper  sister,  had  a 
legal  right  under  the  Pauper  Act  to  the  support  of  her 
brother,  her  only  relative,  as  shown  by  the  evidence,  of 
sufficient  ability  to  support  her,  and  hence,  under  the 
Dram-Shop  Act,  she  had  a  right  of  action  for  injury  to 
this  means  of  support,  and  for  causing  the  loss  of  this 
support.  The  legal  liability  of  the  brother  to  afford 
such  support,  and  the  reciprocal  legal  right  in  appellee 
to  that  support  is  settled,  we  think,  in  People  v.  Hill, 
163  111.  186,  and  in  Danley  v.  Hibbard,  222  id.  88.  It 
does  not  affect  this  position  that  suits  under  the 
Pauper  Act  are  brought  in  the  name  of  the  People  for 
the  use  of  the  pauper.  The  pauper  is  the  real  beneficial 
plaintiff  for  whom  the  action  is  brought.  It  is  the 
pauper's  claim  which  is  enforced.  The  method  of  en- 
forcing it  provided  by  the  statute  is  a  mere  matter  of 
procedure.  The  essential  thing  is  that  the  statute 
gives  the  pauper  a  legal  right  to  support.  Danley  v. 
Hibbard,  supra. 

It  is  urged  on  behalf  of  appellant  that  the  liability 
for  support  created  by  the  Pauper  Act  terminates  with 
the  life  of  the  person  upon  whom  the  burden  of  support 
is  imposed  by  the  statute,  and  that  the  liability  does 
not  pass  to  the  deceased  person's  estate,  but  passes  on 
to  the  next  relative  in  order  as  enumerated  in  the  stat- 
ute, if  there  be  such  relative  of  sufficient  ability,  and  if 
not,  then  to  the  county. 

The  evidence  in  the  record  shows  that  after  her 
brother's  death,  appellee  had  no  other  relative  who 
was  able  to  contribute  to  her  support,  and  that  since 
her  brother's  death  she  has  been  the  recipient  of  char- 
ity.   If  appellant's  construction  of  the  statute  be  cor- 
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rect,  the  only  person  or  corporation  upon  whom  the 
support  of  appellee  falls  is  the  county.  We  think, 
however,  the  purpose  of  the  Pauper  Act  is  to  put  the 
burden  of  supporting  paupers  upon  their  relatives, 
and  to  prevent,  as  far  as  possible,  such  burden  being 
cast  upon  the  public.  It  follows,  therefore,  in  line  with 
the  statutes  above  referred  to  and  the  public  policy  ex- 
pressed therein,  that  the  liquor  seller  who  causes  the 
loss  of  a  pauper's  support  should  be  required  to  re- 
spond in  damages  for  such  illegal  act,  in  order  to  pre- 
vent as  far  as  possible  the  burden  of  that  support  fall- 
ing upon  the  public.  Such  an  interpretation  not  only 
enforces  the  clear  public  policy  expressed  in  the  stat- 
utes, but  it  accords  with  the  principles  of  justice  and 
equity.  Whether  the  pauper  has  any  interest  in  or 
claim  against  the  deceased  relative's  estate  is  beside 
the  question.  The  financial  interest  of  the  pauper  is 
that  the  supporting  relative's  ability  to  earn  and  con- 
tribute to  his  support  shall  be  unimpaired,  and  that  his 
life  shall  be  prolonged. 

The  evidence  shows  that  the  appellee  was  an  invalid 
pauper  and  that  she  was  dependent  upon  her  brother 
for  her  support.  He  had  supported  her  for  many 
years,  giving  her  money  from  time  to  time  when  he 
was  living  with  her  and  when  he  was  living  elsewhere. 
No  other  conclusion  can  be  drawn  from  the  testimony 
of  appellee,  Mary  Nagle,  Higgins  and  Grace.  The  tes- 
timony of  these  witnesses  as  to  the  facts  bearing  upon 
appellee's  condition,  and  her  support  by  her  brother, 
is  not  contradicted  in  the  record.  The  evidence  shows 
that  the  habitual  and  excessive  intoxication  of  John  W. 
Nagle  was  caused,  in  whole  or  in  part,  by  McCarthy 
and  his  employes,  and  that  his  ability  to  support  ap- 
pellee was  thereby  diminished.  It  also  shows,  we 
think,  that  the  almost  constant  intoxication  produced, 
in  whole  or  in  part,  by  liquors  supplied  by  McCarthy, 
reduced  Nagle  to  the  most  pitiable  condition  of  body 
and  mind,  and  finally  caused  his  death.  The  verdict  of 
the  jury  is,  we  think,  supported  by  the  evidence. 

You  CXII  29 
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Error  is  assigned  upon  the  rulings  of  the  court  in 
permitting  Mary  Nagle,  John  Grace  and  Catharine 
Nagle  to  testify  to  the  salary  received  by  John  W. 
Nagle  while  working  for  Culver,  Page  &  Hoyne  for 
twenty  years  preceding  1888 ;  and  as  to  property  owned 
and  sold  by  him  in  1888  and  1889,  and  at  other  dates. 
We  think  the  financial  condition  of  appellee,  of  Mary 
Nagle  her  sister,  and  of  her  brother  John  W.  Nagle, 
was  a  material  question,  and  that  the  court  did  not 
err  in  the  rulings  complained  of.  Clears  v.  Stanley, 
34  ni.  App.  338,  342 ;  Flynn  v.  Fogarty,  106  HI.  268. 

It  is  argued  that  a  large  portion  of  the  damages 
awarded  by  the  jury  are  given  as  exemplar^-^lamages 
by  way  of  punisliment,  and  that  whatever  may  be  the 
case  as  against  McCarthy,  there  is  no  proof  in  the  rec- 
ord that  appellant  had  wilfully  disregarded  the  rights 
of  appellee,  or  wantonly  and  recklessly  violated  the 
law,  and  therefore  exemplary  damages  against  aj)- 
pellant  are  not  warranted  by  the  record. 

In  Hackett  v.  Smelsley,  77  Bl.  109,  the  court  con- 
strued section  9  of  the  Dram-Shop  Act  with  reference 
to  the  liability  of  the  owner  of  the  saloon  premises  for 
exemplary  damages,  and  held  that  there  is  no  differ- 
ence in  the  degree  of  culpability  between  the  saloon 
keeper  and  the  owner  of  the  premises,  and  that  they 
are  jointly  liable  on  the  same  basis.  On  page  123  of  the 
report  the  language  of  the  opinion  is  as  follows:  *'It 
must  be  admitted,  the  meaning  of  the  statute  in  respect 
of  exemplary  damages  is  not  so  perspicuously  ex- 
pressed as  might  have  been.  But,  taking  the  two 
clauses  together,  we  cannot  think  it  to  be  their  con- 
struction, that  it  was  intended  to  draw  a  distinction 
between  the  seller,  and  the  owner  of  the  building,  and 
subject  them  to  a  different  measure  of  liability — ^the 
one  for  actual  damages  only,  and  the  other  for  both 
actual  and  exemplary  damages.  ^ ' 

This  construction  of  the  statute  is  reafl5rmed  in 
Triggs  V.  Mclntyre,  215  111.  369,  376 ;  and  in  Wanack  v. 
Michels,  215  id.  87,  94 ;  and  in  Beckerle  v.  Brandon,  229 
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id.  323,  325.  In  Wanack  v.  Michels,  supra,  the  owner 
is  held  to  be  a  joint  wrongdoer  with  the  occupant  who 
sells  the  liquor  and  the  owner  of  the  premises  who 
leases  them  with  permission  to  the  occupant  to  sell  in- 
toxicating liquor  thereon,  and  with  knowledge  that  such 
liquor  is  sold  thereon,  must  be  held,  under  the  circum- 
stances mentioned  in  the  statute,  as  committing  the 
tortious  act  with  guilty  intent. 

In  actions  under  this  statute,  the  courts  are  not  deal- 
ing with  a  common  law  liability,  but  purely  statutory 
liability  expressly  and  clearly  imposed  upon  the  land- 
lord as  a  part  of  a  general  plan  for  regulating  and  sup- 
pressing'Hhe  evils  arising  from  the  sale  of  intoxicating 
liquors"  as  the  title  of  the  Dram-Shop  Act  phrases  it. 
Authorities  cited  by  counsel  which  treat  of  the  common 
law  right  to  exemplary  damages  are  therefore  not  in 
point 

The  verdict  in  this  case  and  the  judgment  is  for 
$3,000.  It  does  not  appear  from  the  record,  and  the 
court  cannot  say  with  certainty  that  the  jury  intended 
to  assess  anything  more  than  the  actual  damages. 
There  are  better  reasons  for  considering  that  the 
verdict  was  intended  by  the  jury  to  express  the 
actual  damages  sustained  by  appellee  than  for  hold- 
ing that  it  was  intended  to  include  exemplary  dam- 
ages. We  think  the  jury  were  warranted  by  the 
evidence  in  awarding  the  amount  as  actual  dam- 
ages. All  things  considered,  the  amount  is  not  ex- 
orbitant considered  as  actual  damages.  But,  how- 
ever, that  may  be,  and  assuming  that  the  damages 
awarded  are  in  part  exemplary,  the  evidence  shows 
that  McCarthy  arid  his  employes  sold  intoxicating 
liquors  to  Nagle  while  he  was  intoxicated,  and  when  they 
knew  he  was  in  the  habit  of  becoming  intoxicated,  and  the 
jury  were  warranted  by  the  evidence  in  so  finding.  This 
was  a  sufficient  basis  for  exemplary  damages.  Ken- 
nedy Bros.  V.  Sullivan,  136  111.  94 ;  Earp  v.  Lilly,  217  id. 
582,  586.  The  evidence  likewise  shows  that  appellant 
was  the  owner  of  the  saloon  property,  and  that  he 
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leased  it  to  McCarthy,  having  knowledge  that  intoxi- 
cating liquors  were  to  be  sold  therein.  This  knowledge, 
as  we  have  seen  from  the  authorities  cited  above, 
makes  appellant  liable  for  damages,  both  actual  and  ex- 
emplary, for  which  McCarthy  is  liable. 

What  we  have  said  above  disposes  of  the  objections 
made  to  instruction  numbered  3  in  the  abstract  with 
regard  to  exemplary  damages.  Further,  api)ellant  can- 
not complain  of  this  instruction,  for  in  requesting  the 
court  ,to  give  instructions  numbered  6  and  7,  which  are 
in  substance  the  same  as  instruction  3,  he  induced  the 
trial  judge  to  instruct  on  that  theory  of  the  law,  and 
he  will  not  now  be  permitted  to  shift  his  ground  and 
complain  that  the  jury  were  erroneously  instructed. 
I.  C.  R.  R.  Co.  V.  Latimer,  128  HI.  163;  N.  C.  R.  R.  Co. 
V.  Peuser,  190  id.  67. 

We  perceive  no  merit  in  the  objections  urged  to  in- 
struction numbered  2,  as  to  the  character  of  proof 
against  McCarthy  and  appellant  respectively. 

The  court  did  not  err,  in  our  opinion,  in  refusing  to 
give  instruction  numbered  17,  requested  by  appellant 
at  the  close  of  the  plaintiff's  testimony,  directing  the 
jury  to  find  for  the  defendant  Keller,  for  the  reasons 
given  above,  when  discussing  the  evidence. 

The  court  did  not  err  in  refusing  instruction  num- 
bered 23,  for  the  reason  that  it  is  substantially  covered 
by  other  instructions  given  at  the  request  of  appellant, 
except  the  first  clause  of  the  first  sentence  of  the  in- 
struction to  the  effect  that  *'this  action  is  based  wholly 
upon  the  statute,  and  the  statute  being  highly  penal  in 
its  nature,  must  be  strictly  construed."  This  state- 
ment is  a  mere  abstract  proposition  of  law,  and  it  has 
been  often  held  that  the  refusal  of  the  court  to  give 
such  instructions  is  not  error. 

We  find  no  substantial  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed, 
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B.  Jackson  &  Company,  Defendant  in  Error,  y.  Be- 
pnblie  Iron  &  Steel  Company,  Plaintiff  in  Error. 

Oen.  No.  13,881. 

1.  Oabntbhicsnt — tohen  demand  pursuant  to  section  11  of  act 
not  essential.  A  demand  pursuant  to  section  11  of  the  Garnish- 
ment Act  Is  not  essential  to  the  maintenance  of  an  action  if  the 
defendant  Is  a  non-resident. 

2.  Gabnishment — what,  essential  to  valid  judgment  in.  Juris- 
diction of  the  court  of  a  defendant  Is  a  primary  indispensable 
requisite  to  support  a  Judgment  against  a  garnishee  rendered  In 
an  attachment  proceeding.  No  Intendments  are  to  be  Indulged 
in  favor  of  the  jurisdiction  of  a  domestic  court  over  a  resident  of 
a  sister  state. 

3.  Exemptions — when  laws  of  sister  state  wiU  J>e  enforced  in 
Illinois.  A  non-resident  defendant  whose  wages  were  earned  and 
payable  In  the  state  of  Indiana  Is  entitled  to  the  benefit  of  the 
exemption  laws  of  suclMitate  of  Indiana. 

4.  AiTACHMEiTTS — When  court  without  jurisdiction,  •  A  municipal 
court  has  no  Jurisdiction  of  an  attachment  suit  commenced,  tried 
and  adjudged  within  the  second  ofilcial  district  thereof  in  which 
such  defendant  had  neither  office,  representative,  property  nor 
effects,  service  being  had  in  the  first  Judicial  district. 

Attachment  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
M.  F.  GiBTEN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1907.  Reversed  and  garnishee  discharged.  Opinion  filed  June 
11,  1808.    Rehearing  denied  June  24,  1908. 

BuBENS;  FisoHEB  &  MossEB^  foi  plaintiff  in  error; 
BiCHABD  JoNES^  Jb.,  of  cotuiseL 

Fbakk  Fosteb,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  attachment  instituted  in  the  Mu- 
nicipal  Court  of  Chicago  against  James  Arney,  the 
debtor  of  plaintiff.  The  right  to  the  attachment  is 
grounded  on  the  fact  that  Amey  was  a  non-resident 
of  the  State  of  Illinois  and  resided  in  the  city  of  East 
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Chicago  in  the  adjoining  State  of  Indiana.  Appellant 
was  summoned  as  garnishee. 

In  this  opinion  the  parties  will  be  referred  to  as 
plaintiff,  defendant  and  garnishee,  respectively. 

The  jurisdiction  of  the  court  of  a  defendant  is  a 
primary,  indispensable  requisite  to  support  a  judg- 
ment against  the  garnishee.  No  intendments  are  to  be 
indulged  in  favor  of  the  jurisdiction  of  a  domestic 
court  over  a  resident  of  a  sister  state.  The  genius 
and  spirit  of  our  laws  are  such  that  a  party  is  never 
to  be  sued  out  of  the  jurisdiction  of  his  residence  ex- 
cept by  special  statutory  provision  to  the  contrary, 
and  in  that  event  the  law  compels  every  material  con- 
dition of  the  statute  to  be  complied  with  in  letter  and 
in  spirit  before  assuming  jurisdiction  to  adjudicate 
upon  the  rights  of  such  non-resident. 

The  garnishee  is  a  corporation  existing  in  virtue  of 
the  laws  of  the  State  of  New  Jersey.  It  operates 
steel  mills  in  the  city  of  the  residence  of  defendant, 
and  maintains  an  office  within  the  limits  of  the  first 
judicial  district  of  the  Municipal  Court  in  Chicago. 
This  proceeding  was  commenced  and  tried  and  judg- 
ment rendered  in  the  second  district. 

Defendant  was  an  employe  of  the  garnishee,  and  at 
the  time  of  the  service  of  garnishee  process  was  in- 
debted to  the  (defendant)  in  the  sum  of  $107.  The  trial 
proceeded  before  the  court  without  the  intervention  of 
a  jury,  and  a  statement  of  such  proceedings  had  and 
the  evidence  heard  appear  in  the  record.  From  such 
statement  it  appears  that  the  charter  of  the  garnishee 
was  granted  by  the  State  of  New  Jersey;  that  it  was 
served  with  garnishee  process  at  its  office  in  the  first 
district,  and  that  it  had  neither  office,  representative, 
property  nor  effects  in  the  second  district.  The  an- 
swer of  the  garnishee  disclosed  the  following  facts: 
That  defendant  was  employed  by  it  at  its  works  in 
East  Chicago,  Indiana;  that  his  wages  were  earned 
and  payable  at  said  East  Chicago;  that  he  was  the 
head  of  a  family,  residing  with  such  family,  within 
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the  state  of  Indiana,  and  that  as  the  head  of  a  family 
he  was  entitled  to  an  exemption  under  the  Indiana 
statutes  in  the  snm  of  six  hundred  dollars;  that  the 
garnishee  in  its  answer  claimed  the  exemption  al- 
lowed by  the  Indiana  statute  for  the  defendant;  that 
when  garnishee  process  was  served  it  owed  defendant 
$107 ;  that  no  demand  in  garnishment  was  made  either 
upon  defendant  or  the  garnishee,  prior  to  the  com- 
mencement of  the  attachment  suit. 

The  garnishee  upon  the  trial  objected  to  the  juris- 
diction of  the  court  on  the  grounds  above  recited  and 
for  the  additional  reason  that  no  property,  moneys 
or  effects  of  any  kind  or  nature  belonging  to  defendant 
were  attached  in  the  second  district  of  the  Municipal 
Court.  It  further  objected  because  no  demand  was 
made  on  either  defendant  or  garnishee  before  institut- 
ing suit.  On  the  foregoing  grounds  the  garnishee 
moved  the  court  to  dismiss  the  suit,  but  the  trial  judge 
refused  so  to  do.  Thereupon  the  garnishee  claimed 
for  the  defendant  the  benefit  of  the  exemption  law  of 
the  State  of  Indiana,  which  the  court  refused  to  allow 
and  proceeded  to  enter  a  finding  against  the  garnishee 
for  the  sum  of  $98.50,  and  after  overruling  motions 
for  new  trial  and  in  arrest  of  judgment  gave  judg- 
ment upon  the  finding,  and  the  garnishee  prosecutes 
this  writ  of  error  in  an  effort  to  reverse  such  judg- 
ment as  being  contrary  to  law. 

A  reversal  is  predicated  upon  three  reasons  urged 
upon  us  in  argument:  First,  that  no  demand  was 
made  either  upon  defendant  or  the  garnishee  prior  to 
the  commencement  of  the  attachment  suit,  as  provided 
by  section  11,  chapter  32,  E.  S. ;  second,  that  the  de- 
fendant was  entitled  to  the  exemption  allowed  by  the 
statutes  of  the  State  of  Indiana;  and  third,  that  the 
Municipal  Court  had  jurisdiction  of  neither  the  de- 
fendant nor  the  garnishee,  and  that  its  judgment  is 
therefore  void. 

It  is  our  opinion  that  the  provisions  of  the  garnishee 
statute  have  no  application  to  the  case  of  a  non-resi- 
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dent  defendant,  and  we  think  it  equally  clear  that  the 
measure  of  exemptions  allowed  by  our  statute  to  the 
heads  of  families  residing  with  them  within  this  state 
is  restricted  in  its  operation  to  the  domestio  jurisdic- 
tion, and  has  no  extra-territorial  force.  This  we  think 
is  apparent  from  the  provision  of  the  Illinois  statute 
hereinafter  referred  to.  It  is  quite  evident  that  the 
law-making  power  of  this  state  anticipated  a  condition 
which  we  find  obtaining  in  this  record,  viz:  That  the 
workingman  in  a  foreign  jurisdiction,  with  a  resident 
master  doing  business  or  found  within  the  State  of 
Illinois,  might  be  confronted  with  a  garnishment  of 
his  wages  by  process  of  our  courts,  and  that  the  ex- 
emption statute  as  drawn  being  confined  in  its  bene- 
ficient  operation  to  the  heads  of  families  residing  with 
the  same  within  this  jurisdiction,  such  non-resident 
workingman  might  be  without  the  right  to  claim  any 
exemption.  The  legislature,  in  its  wisdom,  provided 
against  such  condition  by  enacting  section  22,  chapter 
52,  R.  S.,  by  which  the  exemptions  allowed  by  the  stat- 
utes of  the  state  of  the  non-resident  workingman  was 
made  operative  when  invoked  in  the  jurisdiction  in 
which  he  might  be  made  to  appear  against  his  will. 
Section  22  reads: 

**And  whenever  in  any  proceedings  in  any  court  of 
this  State,  to  subject  the  wages  due  to  any  person  to 
garnishment,  it  shall  appear  that  such  person  is  a 
non-resident  of  the  State  of  Illinois,  that  the  wages 
earned  by  him  were  earned  and  payable  outside  of 
the  State  of  Illinois,  the  said  person  whose  wages  are 
so  sought  to  be  subjected  to  garnishment  shall  be  al- 
lowed the  same  exemption  as  is  at  the  time  allowed  to 
him  by  the  laws  of  the  State  in  which  he  so  resides.'* 

The  answer  of  the  garnishee  wjis  neither  traversed 
nor  its  statements  denied,  consequently  the  truth  of 
such  statements  stands  admitted  for  the  purposes  of 
our  review.  The  Illinois  statutes  supra  make  it 
encumbent  upon  the  court,  upon  claim  made  and  proof 
in  support  of  such  claim  tendered,  to  allow  to  the 
defendant  workingman  the  exemptions  provided  by 
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the  laws  of  the  state  of  his  residence,  and  to  protect 
his  wages  from  being  diverted  from  him  to  the  pay- 
ment of  a  domestic  judgment.  We  find  this  Indiana 
exemption  statute  in  section  715,  Bums'  B.  S.  Indiana 
of  1894.  It  provides:  '*An  amount  of  property,  not 
exceeding  in  value  $600,  owned  by  any  resident  house- 
holder, shall  not  be  liable  to  sale  on  execution  or  any 
other  fiinal  process  from  a  court,  from  any  debt  grow- 
ing out  of  or  founded  upon  a  contract,  express  or  im- 
plied, after  the  taking  effect  of  this  Act.''  This  Act 
has  been  in  force  since  May  31,  1879.  By  section  714 
it  is  provided: 

**  Before  any  person  shall  be  entitled  to  the  benefit 
of  the  provisions  of  the 'above  recited  act,  he  shall 
make  out  and  deliver  to  the  sheriff  or  other  officer 
having  the  writ,  an  inventory  of  all  of  his  or  her  real 
estate,  within  or  without  this  State,  money  on  hand 
or  on  deposit  within  or  without  this  State,  rights, 
credits,  and  choses  in  action,  and  all  personal  property 
of  every  description  whatever  belonging  to  hiim  or  in 
which  he  had  any  interest  at  the  date  of  the  issuing 
of  the  writ,  and  make  and  subscribe  an  affidavit  to  the 
same  that  such  inventory  contains  a  full  and  true  ac- 
count of  all  such  property  as  required  in  this  act  to 
be  set  out  in  the  said  inventory,  had  or  held  by  him 
at  the  time  such  writ  was  issued;  and  if  any  such 
property  has  been  disposed  of  by  him  since  the  issuing 
of  the  writ,  such  affidavit  shall  show  that  fact,  and 
how  the  same  has  been  disposed  of,  and  what  disposi- 
tion he  has  made  of  the  proceeds ;  and  until  such  in- 
ventory and  affidavit  shall  be  furnished  to  such  offi- 
cer, he  shall  not  set  apart  any  property  to  the  execu- 
tion defendant  as  exempt  from  execution. ' ' 

It  is  contended  by  plaintiff's  counsel  that  because 
the  requirements  of  section  714  were  not  complied 
with  by  defendant,  that,  even  conceding  the  exemption 
allowed  by  the  Indiana  statute  might  be  claimed  by  the 
defendant,  still,  because  of  such  failure  he  is  not  en- 
titled to  invoke  the  benefit  of  the  Act ;  that  compliance 
with  such  requirements  is  a  prerequisite  of  reaping 
its  benefits. 
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We  might  be  incHned  so  to  hold  if  the  Indiana 
courts  had  not  put  an  interpretation  upon  this  statute 
to  the  contrary.  The  case  of  Terra  Haute  &  Indiana- 
polis E.  E.  Co.  V.  Baker,  122  Ind.  433,  is  strongly  in 
point  and  would  seem  to  be  decisive.    The  court  say: 

*'It  was  the  duty  of  the  appellant  to  avail  itself  of 
all  legal  means  to  prevent  a  judgment  against  it  when 
garnisheed.  As  the  wages  for  which  the  appellant  sues 
were  not  subject  to  garnishment  in  the  hands'  of  ap- 
pellant, either  by  the  laws  of  Indiana  or  under  the 
laws  of  Missouri,  it  was  the  duty  of  the  appellant  to 
interpose  that  defense,  and,  having  failed  to  do  so, 
it  cannot  now  have  credit  for  the  amount  thus  un- 
necessarily paid.  Generally  the  garnishee  is  regarded 
and  treated  as  a  mere  stakeholder  between  the  parties, 
but  the  class  of  cases  now  before  us  constitutes  an 
exception  to  the  general  rule.'* 

The  wages  in  the  Baker  case  were  garnisheed  in 
Missouri  and  paid.  Nevertheless  the  Indiana  court 
held  that  it  was  the  duty  of  the  master  to  protect  the 
servant's  wrfges  from  garnishment  to  the  extent  of 
claiming  the  exemption,  and  it  having  failed  to  do  so, 
gave  judgment  for  the  amount  due  the  servant. 

Unlike  the  master  in  the  Baker  case,  this  garnishee 
has  claimed  the  exemption  allowed  the  defendant  un- 
der the  Indiana  statute,  for  the  defendant,  and  having 
done  so,  it  was  the  duty  of  the  Municipal  Court  to 
allow  such  claim  for  exemption,  and  not  to  have  pro- 
ceeded further  in  the  case. 

As  we  have  above  noted,  to  entitle  the  courts  of  this 
state  to  exercise  jurisdiction  over  a  resident  of  a 
foreign  state,  all  the  material  requirements  of  the  stat- 
ute conferring  jurisdiction  must  be  substantially  com- 
plied with. 

Section  29  of  the  Municipal  Court  Act  provides  that 
attachment  suits  brought  against  non-residents  may 
be  brought  in  any  district  where  any  property  of  the 
defendant  is  levied  upon  within  such  district,  or  any 
garnishee  resides  or  is  found  in  such  district.    Pro- 
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vision  is  also  made  for  transferring  a  case  brought 
in  the  wrong  district  to  the  court  in  the  district  in 
which  it  should  have  been  brought  in  the  first  instance. 
A  compliance  with  this  provision  we  hold  essential  to 
clothe  the  Municipal  Court  with  jurisdiction.  It  can- 
not be  dispensed  with.  The  proof,  uncontradicted,  is 
that  the  defendant  was  a  non-resident;  so  also  was 
the  garnishee.  No  property  of  the  defendant  was 
found  within  the  second  district.  The  garnishee  had 
no  property  or  representative  within  the  second  dis- 
trict. It  had  an  office  and  property  within  the  first 
district.  It  was  served  with  the  garnishee  writ  within 
the  first  district.  Before  the  Municipal  Court  could 
be  vested  with  jurisdiction  of  the  defendant,  property 
belonging  to  him  subject  to  attachment  must  there  be 
found.  To  confer  upon  the  court  jurisdiction  of  the 
garnishee,  it  must  reside  or  be  found  within  the  second 
district  or  have  property  found  and  attached  within 
the  second  district.  Neither  of  these  conditions  pre- 
vailed. The  garnishee  was  found  and  served  in  the 
first  district.  Such  service  was  insufficient  to  confer 
jurisdiction  as  to  the  garnishee.  And  as  the  only 
method  of  conferring  jurisdiction  as  to  the  defendant 
rested  in  the  court *s  having  jurisdiction  of  the  gar- 
nishee, it  is  evident  that  the  court  had  no  jurisdiction 
to  proceed  with  the  cause  or  enter  the  judgment  com- 
plained of.  The  court  might  have  transferred  the  case 
for  trial  to  the  court  in  the  first  district,  but  it  saw 
fit  not  to  do  so. 

The  judgment  of  the  Municipal  Court  being  void  is 
reversed  and  the  garnishee  is  discharged. 

Reversed  and  garnishee  discharged. 
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Commereial  Loan  &  Trust  Company^  Appellant,  t. 

JTohn  B.  Mailers^  Appellee. 

Gen.  No.  13,884. 

1.  NsooTiABLE  ziTSTBUMBNTs — When  unautTioriged  indorgement 
binding.  An  unauthorized  Indorsement  of  a  promissory  note  be- 
comes binding  upon  a  subsequent  ratification. 

2.  Negotiable  inbtbumentb — when  cancelled  ohligation  enforce- 
able. An  indorsement  upon  a  promissory  note  which  has  been 
cancelled  and  surrendered  is  revived  and  becomes  enforceable  upon 
a  repudiation  by  the  indorser  of  an  indorsement  upon  a  promissory 
note  given  in  liquidation  of  the  cancelled  obligation:  provided, 
however,  that  the  indorser  has  not  by  virtue  of  the  cancellation 
of  his  original  obligation  surrendered  collateral  and  thus  changed 
his  position.  Held,  under  the  facts  of  this  case,  that  the  evidence 
tending  to  show  such  a  change  of  position  by  the  indorser  was 
inadequate. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Chables  M.  Walkeb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed  and  judgment  here.  Opinion 
filed  June  11,  1908. 

Statement  by  the  Court.  The  American  Fire  Ex- 
tinguisher Company  at  the  times  of  the  transactions  in- 
volved in  this  litigation  kept  its  bank  account  and  did 
its  banking  business  with  appellant.  Appellee  was 
president  and  his  son,  Edward  B.  Mailers,  secretary 
and  treasurer  of  the  American  Fire  Extinguisher  Com- 
pany. On  May  8,  1895,  the  Extinguisher  Company 
gave  its  promissory  note  to  appellant  for  $2,500,  pay- 
able ninety  days  after  date.  The  payment  of  this  note 
appellee  guaranteed  by  suitable  indorsement.  When  the 
note  matured,  August  8,  1895,  neither  the  maker  nor 
appellee  paid,  but  Edward  B.  Mailers,  a  son  of  ap- 
pellee and  the  secretary  and  treasurer  of  the  maker, 
represented  to  appellant  that  his  father,  appellee,  was 
in  Europe,  and  had  not  left  any  funds  for  its  liquida- 
tion, but  had  given  authority  to  him,  the  son,  to  give 
a  new  note  and  indorse  his  father's  name  thereon  as 
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guarantor.  Appellant  cancelled  and  surrendered  the 
matured  note,  taking  in  its  place  a  new  note  of  like 
amount,  tenor  and  effect,  dated  August  9,  1895,  pay- 
able in  ninety  days  from  its  date,  on  which  note  the 
son  indorsed  appellee's  name  as  guarantor. 

The  declaration  counted  on  each  of  the  two  notes, 
and  comprised  also  the  common  counts.  To  this  dec- 
laration appellee  pleaded  the  general  issue  and  special 
pleas  denying  his  indorsement  of  the  second  note,  or 
that  it  was  indorsed  with  his  authority,  or  that  he  guar- 
anteed its  payment,  or  requested  appellant  to  accept 
the  note,  and  averring  that  the  note  of  May  8, 1895,  had 
been  fuUy  paid. 

The  cause  was  first  tried  with  the  intervention  of  a 
jury,  which  being  unable  to  agree,  the  cause  was  there- 
after, with  the  consent  of  all  the  parties,  submitted  to 
the  court,  for  trial  without  a  jury.  On  this  last  trial 
before  the  court,  it  found  the  issues  in  favor  of  appellee 
and  entered  a  judgment  of  nil  capiat,  and  this  review 
is  sought  for  the  purpose  of  reversing  that  judgment. 

Errors  are  assigned  on  the  admission  and  rejection 
of  certain  evidence  and  in  failing  to  hold  as  the  law 
certain  propositions  tendered,  in  not  granting  a  new 
trial  and  in  not  arresting  the  judgment;  also  in  not 
finding  the  issues  for  appellant  and  entering  judgment 
in  its  favor  accordingly. 

HofiAOE  Gt.  Stonb  and  Ira  C.  Wood,  for  appellant. 

Chablbs  B.  Stapfobd,  for  appellee. 

Mb.  PBBsmiNG  Justice  Holdom  delivered  the  opinion 
of  the  court. 

While  it  is  true  that  there  is  no  direct  testimony 
of  the  authority  of  appellee's  son  to  sign  his  father's 
name  to  the  note  of  August  9,  1895,  or  to  bind  him  as 
a  guarantor  thereof  when  the  note  of  May  8,  1895,  on 
which  he  was  obligated  as  guarantor,  was  cancelled 
and  surrendered  by  appellant  in  faith  of  the  son's  hav- 
ing such  authority  from  the  f ather,  yet  there  is  proof 
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in  the  record  that  appellee  recognized  the  obligation 
which  the  son's  action  in  indorsing  the  note  imputed 
to  him,  by  a  promise  on  his  part  to  meet  that  obliga- 
tion by  paying  the  note.  Such  evidence  at  least  tended 
to  prove  a  ratification  of  the  son's  action,  and  if  the 
actions  of  appellee  were  sufficient  as  a  ratification,  then 
his  liability  became  fixed  as  firmly  as  if  his  indorsement 
had  been  authorized  in  the  first  instance.  But  be  this 
as  it  may,  it  is  patent  that  as  to  appellant  the  appellee 
is  liable  on  one  of  the  notes.  If  the  second  note  was 
indorsed  without  authority  and  such  indorsement  has 
not  been  subsequently  ratified  by  appellee,  then  he  re- 
mains liable  to  appellant  upon  the  first  note,  for  in 
contemplation  of  law  that  note  has  not  been  paid.  As 
said  in  Eagle  Bank  v.  Smith,  5  Conn.  74,  **  Whether  he 
was  or  was  not  their  agent,  the  legal  consequences  are 
precisely  the  same.  The  defendants  cannot  take  bene- 
fit of  a  pretended  payment  of  the  note  by  a  stranger, 
if  the  payment  was  fictitious  and  not  actual. ' '  Appellee 
cannot  disaffirm  the  action  of  his  son  in  indorsing  his 
name  upon  the  new  note,  and  thereby  escape  the  obliga- 
tion of  paying  it,  and  affirm  the  son's  action  as  paying 
the  note  in  faith  of  the  unauthorized  indorsement.  So 
that  appellee,  in  repudiating  his  liability  upon  the  sec- 
ond note,  assumes  the  obligation  to  discharge  his  lia- 
bility arising  from  his  guarantee  of  the  first  note* 
Henderson  v.  Cummings,  44  111.  325;  Dodge  v.  TuUock, 
110  Mich.  480 ;  Tasker  v.  Kenton  Ins.  Co.,  59  N.  H.  438. 

The  Circuit  Court  erred  in  not  holding  as  a  proposi- 
tion of  law,  'Hhat  as  Mailers'  name  was  used  on  the 
new  note  to  take  up  the  old  note  which  also  bore  his 
name,  his  repudiation  of  the  use  of  his  name  on  the 
new  note  is  a  repudiation  of  the  entire  transaction, 
which  leaves  the  note  of  May  8, 1895,  unpaid. ' ' 

Such  being  the  law,  worked  no  hardship  to  appellee. 
As  guarantor  of  the  first  note  he  was  obligated  to  pay 
it.  Eepudiating  the  action  of  his  son  in  signing  his 
name  as  guarantor  to  the  second  note,  resulted  in  hold- 
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ing  him  to  his  original  obligation.     This  in  no  way 
operated  to  enlarge  Jiis  liability. 

Another  defense,  however,  is  interposed,  which  if  sus- 
tained by  the  proofs  would  have  the  effect  of  discharg- 
ing appellee's  liability  upon  the  first  note.  Appellee 
insists  that  he  had  no  knowledge  of  the  giving  of  the 
second  note  until  after  he  had  surrendered  to  the  Amer- 
can  Fire  Extinguisher  Company  the  security  which  he 
had  received  from  it  in  indemnification  of  his  liability 
as  guarantor  of  the  first  note;  that  the  surrender  of 
such  security  was  made  in  faith  that  the  first  note  had 
been  paid,  and  after  the  exhibiting  of  it  to  him  marked 
paid  and  cancelled.  But  the  law  proceeds  upon  the 
theory  that  the  party  invoking  such  defense  has  been 
damaged  by  the  surrender  of  security,  or  a  lien,  of  a 
monetary  value  commensurate  with  the  liability  as- 
sumed, which  the  surety  is  led  to  believe  at  the  time  of 
such  surrender  has  been  discharged.  In  this  record, 
however,  we  are  unable  to  discover  that  anything  of 
value  was  surrendered  by  appellee  to  the  maker  of  the 
first  note  on  the  assumption  of  the  verity  of  the  sur- 
face appearances  that  the  note  had  been  paid.  Ap- 
pellee's testimony  on  this  subject  is  very  unsatisfactory 
and  does  not  rise  to  the  dignity  of  proof  of  the  sur- 
render of  any  security  of  any  tangible  character  or  of 
any  appreciable  value.  His  testimony  lacks  definite- 
ness  as  applied  to  the  note  transaction.  He  first  makes 
a  general  statement  that  he  never  indorsed  for  the 
American  Fire  Extinguisher  Company  without  tak- 
ing collateral.  He  then  testified,  referring  to  security 
taken  on  the  first  note  guaranteed  by  him,  **I  forget 
what  it  was;  I  think  it  was  the  premium  Eothschild 
properties."  (E.  p.  82.)  Again,  E.  p.  85,  Mailers  tes- 
tifies, in  answer  to  a  question  from  his  counsel :  * '  The 
American  Fire  Extinguisher  Company  through  Mr. 
Brackett  gave  me  collateral  upon  which  I  made  this  in- 
dorsement. This  collateral  was  demanded  from  me 
«rhen  I  returned,  upon  which  I  demanded  the  note,  that 
they  surrender  this  note  to  me,  marked  paid,  in  the  reg- 
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nlar  way,  through  the  bank,  upon  which  I  delivered  the 
collateral  to  him/*  This  comprises  all  the  testimony 
in  relation  to  collateral  received  or  restored  It  falls 
far  short  of  proving  that  any  collateral  of  an  appreci- 
able value  was  either  given  as  security  for  the  liability 
incurred  from  guaranteeing  the  first  note,  or  sur- 
rendered in  the  belief  that  such  liability  had  been  ex- 
tinguished by  payment. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Note :  Since  the  filing  of  the  foregoing  opinion  the 
appellant,  on  motion,  withdrew  its  petition  for  rehear- 
ing and  the  order  reversing  and  remanding  was  va- 
cated, the  judgment  of  the  Circuit  Court  reversed  and 
judgment  entered  in  this  court  in  favor  of  appellant 
for  $2,500,  with  interest  at  seven  per  cent,  from  Au- 
gust 9|  1905,  and  costs  of  both  courts. 


The  Union  National  Bank  of  Muncle,  Indiana,  Defend- 
ant in  Error,  y.  Walter  C.  Griswold,  Plaintiff  in 
Error. 

Gen.  No.  13,892. 

1.  Wabehousemait — who  proper  plaintiff  in  action  against.  The 
assignee  of  a  warehouse  receipt  may  maintain  in  his  own  name 
an  action  for  the  loss  of  the  goods  described  and  stored. 

2.  Wabehoubeman — when  estoppel  to  contradict  receipt  does  not 

arise,    A  warehouseman  is  entitled  to  show  the  true  contents  of 

parcels,  etc.,  stored,  where  the  receipt  given  contains  a  proTision 

as  follows: 

"The  contents  of  trunks,  boxes,  parcels,  barrels,  baskets,  etc, 
mentioned  on  this  receipt  being  unknown,  are  stored  at  owner's 
risk." 

3.  Wabehoubeman — what  essential  to  maintenance  of  actUm 
aifainst.    In  order  to  maintain  an  action  either  in  tort  for  conTe^ 

I  slon  or  in  assumpsit  on  an  Implied  promise  to  pay  the  valiie  of 

property  stored  and  not  returned,  it  is  essential  that  the  plaintiff 
aver  and  prove  a  tender  of  the  storage  (^barges. 
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4.  Pabtnesshif — when  established.  Held,  that  the  evidence  in 
this  case  was  sufficient  prima  facie  to  show  the  liability  of  the 
defendant  as  a  partner. 

6.  APPEAI.S  AND  EBBORS — tohen  refusol  of  court  to  give  instruo- 
tions  asked  by  prevailing  party  not  subject  to  review,  A  party 
who  has  prevailed  in  the  trial  court  cannot  obtain  a  review  of  the 
action  of  the  trial  court  in  refusing  to  give  an  instruction  upon  his 
behalf  in  the  absence  of  the  assignment  of  cross-error. 

Assumpsit.  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Charles  M.  Walkeb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.  Reversed  and  remanded.  Opinion  filed  June 
11,  1908. 

Samuel  H.  Tbude,  for  plaintiff  in  error. 
Wabren  B.  Wilson,  for  defendant  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  sued  out  with  the  purpose  in 
view  of  reversing  a  judgment  of  the  Circuit  Court  in 
favor  of  plaintiff  and  against  the  defendant  for  the  sum 
of  $3,108.28. 

The  action  is  assumpsit  to  recover  the  value  of  139 
bales  of  white  cotton  waste.  The  defendant  and  Frank 
H.  Griswold,  since  deceased,  are  alleged  to  have  been 
partners  as  warehousemen  in  the  city  of  Chicago,  under 
the  name  and  style  of  **  Newberry  Warehouse  &  Storage 
Company. '  *  The  right  to  recover  is  based  upon  a  ware- 
house receipt  in  these  words : 

*'F.  H.  Griswold,  Manager. 
W.  C.  Griswold,  Floor,  Basement 

F.  H.  Griswold,  Section,  C.  &  D. 

Proprietors.  Lot  5211 

Goods  subject  to  sale  after  Register 

4  months  unless  charges  are  paid.         No.  5211 

Folio 

Newberry  Warehouse  and  Storage  Company, 

Chicago,  Jan.  2nd,  1902. 
Received  in  store  by  team  one  hundred  (139)  thirty 
nine  bales  W.  Cotton  waste,  weighing  sixty  two  thou- 
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sand  (62500)  five  hundred  pounds  on  account  of  How- 
ard W.  Foote  and  deliverable  only  to  his  order  hereon 
on  payment  of  all  charges  due  and  the  return  of  this 
receipt.  All  loss  or  damage  by  fire,  water,  moth,  ratage, 
leakage,  rotage,  the  elements  or  by  the  property  being 
perishable,  and  all  marble  and  glass  of  whatever  kind 
if  not  properly  packed,  at  owner's  risk. 

The  contents  of  trunks,  boxes,  parcels,  barrels,  bas- 
kets, etc.,  mentioned  on  this  receipt  being  unknown,  are 
stored  at  owner's  risk.  Storage  35  cents  per  bale  for 
the  first  month,  or  any  part  thereof,  and  25  cents  per 
bale  for  each  subsequent  month  or  any  part  thereof. 

F.  H.  Grxswold, 

Advances  $ Genl  Manager. 

Freight     $ 

Cartage     $ 

Insurance  $3000.00. 
Premium  $27.00. 
Time  1  year. 
Nos.  79,  81  &  83  East  Kinzie  St.^^ 

This  warehouse  receipt  was  assigned  to  plaintiff  by 
Howard  W.  Foote  as  security  for  a  loan  of  $3,000. 

The  suit  was  originally  commenced  against  defend- 
ant individually  and  as  administrator  of  the  estate  of 
Frank  H.  Griswold,  deceased,  but  subsequently  and  be- 
fore the  trial  was  discontinued  as  to  defendant  as 
administrator,  and  the  cause  thenceforth  proceeded 
against  the  defendant  alone. 

The  declaration  consists  of  three  counts.  The  main 
averments  of  the  first  count  are  that  defendant  and 
Frank  H.  Griswold,  deceased,  in  the  lifetime  of  the 
latter  and  at  the  time  of  issuing  the  warehouse  receipt 
above  set  out,  were  partners  at  Chicago  in  business  as 
public  warehousemen  of  class  C,  under  the  firm  name 
of  **The  Newberry  Warehouse  &  Storage  Company"; 
that  on  January  2,  1904,  one  Howard  W.  Foote  stored 
62,500  pounds  of  white  cotton  waste  packed  in  139  bales, 
for  which  the  foregoing  receipt  was  issued  to  him. 
That  on  January  24,  1902,  Foote  indorsed  his  name 
upon  the  back  of  the  warehouse  receipt  and  delivered 
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it  80  indorsed  to  the  plaintiff,  thereby  transferring  the 
warehouse  receipt  and  the  goods  therein  mentioned  to 
the  plaintiff;  that  Frank  H.  Griswold  died  July  1, 1902, 
and  that  thereafter  plaintiff  demanded  of  defendant,  as 
surviving  partner,  the  delivery  of  the  property,  and 
at  the  same  time  offered  to  pay  all  charges  due  on 
account  of  the  property  or  the  warehouse  receipt,  and 
to  return  the  latter;  that  defendant  refused  to  deliver 
said  goodie  or  any  part  thereof  to  plaintiff,  and  that 
said  goods  had  neither  been  lost  nor  destroyed,  nor 
damaged  by  fire,  water,  ratage,  etc.,  nor  by  the  prop- 
erty being  perishable;  that  such  stored  property  was 
of  the  value  of  $5,000;  that  plaintiff  on  its  part  has 
performed  all  the  conditions  of  the  warehouse  receipt, 
entitling  it  to  delivery  of  the  property  therein  men- 
tioned ;  that  demand  was  made  upon  defendant  for  the 
value  of  the  property,  which  was  refused. 

The  second  count  is  in  all  material  particulars  the 
same  as  the  first.  The  third  count  differs  from  the 
first  in  that  it  avers  that  in  truth  and  in  fact  the  de- 
fendant and  his  deceased  partner,  doing  business  under 
the  name  and  style  of  ''The  Newberry  Warehouse  & 
Storage  Company,'*  never  had  any  such  goods  in  store 
as  described  in  said  warehouse  receipt,  and  never  had 
the  same  or  any  part  thereof  in  store ;  that  at  the  time 
of  the  indorsing  and  delivery  of  the  warehouse  receipt 
by  Foote  to  plaintiff,  the  plaintiff  advanced  to  Foote, 
in  faith  of  the  security  thereof,  the  sum  of  $3,000,  no 
part  of  which  has  been  paid. 

To  this  declaration  defendant  filed  three  pleas — first, 
the  general  issue;  second,  denial  of  joint  liability;  and 
third,  denial  of  partnership  between  himself  and  Frank 
n.  Griswold,  deceased,  under  the  name  of  The  New- 
berry Warehouse  &  Storage  Company,  or  otherwise. 
The  last  two  pleas  were  verified. 

Upon  the  issue  thus  joined  the  parties  proceeded  to 
trial  before  the  court  and  jury,  with  the  result  men- 
tioned in  the  introductory  part  of  this  statement. 

The  pertinent  questions  argued  and  controlling  our 
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decision  are:  (1)  The  right  of  plaintiff  to  maintain  the 
action  in  its  own  name;  (2)  proof  of  the  partnership 
averred;  (3)  the  probative  force  of  the  evidence;  and 
(4)  the  rulings  of  the  court  on  the  admission  of  evi- 
dence. We  will  discuss  and  dispose  of  the  questions  in 
the  order  of  their  enumeration. 

First.  The  action  is  properly  brought  in  the  name 
of  the  assignee  plaintiff.  The  statutes  of  this  state  so 
provide.  Section  24,  chapter  114,  R.  S.,  title  "Ware- 
houses, "  is  in  these  words : 

**  Warehouse  receipts  for  property  stored  in  any  class 
of  public  warehouses,  as  herein  described,  shall  be 
transf errable  by  the  indorsement  of  the  party  to  whose 
order  such  receipt  may  be  issued,  and  such  indorse- 
ment shall  be  deemed  a  valid  transfer  of  the  property 
represented  by  such  receipt,  and  may  be  made  either 
in  blank  or  to  the  order  of  another.  AH  warehouse  re- 
ceipts for  property  stored  in  public  warehouses  of  Class 
C.  shall  distinctly  state  on  their  face  the  brand  or  dis- 
tinguishing marks  upon  such  property. '  * 

This  statute  is  so  plain  and  free  from  ambiguity  as 
to  be  self -interpretive.  It  needs  no  argument  or  illus- 
tration to  explain  or  point  out  its  meaning.  It  means 
exactly  what  it  says.  **An  indorsement  by  the  party 
in  whose  name  the  warehouse  receipt  issues  is  deemed 
a  valid  transfer  of  the  property  represented  by  the 
receipt,''  says  the  statute,  and  this  is  sufficient  to  vest 
the  right  to  maintain  an  action  by  and  in  the  name  of 
the  assignee. 

In  Sargeant  v.  Central  Warehouse  Company,  15  111. 
App.  553,  it  was  held  that  the  indorsement  and  delivery 
of  a  warehouse  receipt  had  the  effect  not  only  to  trans- 
fer title  to  the  stored  property  to  the  assignee,  but  also 
to  give  him  the  right  of  action  for  any  breach  of  duty 
of  which  the  warehouseman  might  be  guilty  in  respect 
to  the  goods  stored  while  they  remained  in  the  custody 
of  the  warehouseman. 

Second.  The  facts  that  **The  Newberry  Warehouse 
&  Storage  Company ' '  was  not  a  corporation ;  that  the 
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titles  of  president  and  secretary  and  treasurer  were 
merely  assumed  by  defendant  and  his  deceased  part- 
ner; that  the  office  stationery  and  the  warehouse  re- 
ceipt in  evidence  stated  that  these  persons  were  pro- 
prietors of  the  warehouse;  that  the  evidence  of  Ellis 
that  both  of  the  Griswolds  were  in  charge  of  the  ware- 
house and  equally  took  part  in  its  business  until  the 
death  of  Frank  H.  Griswold ;  that  they  each  hired  em- 
ployes in  the  work  of  the  warehouse,  and  were  daily  in 
attendance  at  the  warehouse,  engaging  in  supervising 
and  directing  its  business,  were  sufficient  prima  facie 
to  impose  upon  defendant  the  responsibility  of  a  part- 
nership with  his  deceased  associate  in  that  enterprise. 
The  daily  acts  of  the  parties,  shorn  of  the  fiction  that 
they  were  doing  business  under  a  corporate  name,  with- 
out any  corporate  authority,  imposed  upon  them,  at 
least  as  to  innocent  third  parties,  the  relationship  of 
partners,  with  its  attendant  obligations  and  liabilities. 
Third.  The  evidence  as  to  what  the  article  covered 
by  the  warehouse  receipt  in  fact  was,  is  very  meager 
and  unsatisfactory.  PlaintiflF  seems  to  proceed  upon 
the  theory  that  defendant  is,  by  the  written  descriptive 
portion  of  the  receipt,  estopped  to  deny  that  the  article 
stored  was  anything  else  but  ** white  cotton  waste''; 
that  the  receipt  itself  was  prima  facie  proof  that  such 
was  the  nature  of  the  article  stored  and  that  defendant 
could  not  give  in  evidence  what  the  bales  stored  in  fact 
contained.  But  in  construing  the  liability  of  the  ware- 
houseman, it  must  not  be  lost  sight  of  that  effect  must 
be  given  to  the  receipt  as  a  whole,  and  that  all  its 
clauses  and  provisos  must  be  considered  in  arriving  at 
and  declaring  the  obligation  and  liability  of  the  parties 
in  faith  of  it.  This  clause  is  found  in  the  receipt : ' '  The 
contents  of  trunks,  boxes,  parcels,  barrels,  baskets,  etc., 
mentioned  in  this  receipt  being  unknown,  are  stored  at 
owner's  risk."  We  think  the  identity  of  the  goods 
actually  stored  and  intended  to  be  covered  by  this  ware- 
house receipt  of  the  utmost  importance.  More  espe- 
cially is  its  importance  apparent  when  it  is  borne  in 
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mind  that  the  description  of  the  goods  received  in  store 
is  ambiguous,  and  not  susceptible  of  interpretation  ex- 
cept by  parol  evidence.  Such  evidence  is  always  ad- 
missible in  explanation  of  an  ambiguity  patent  from  a 
reading  of  the  words  of  an  instrument.  The  evidence 
does  not  disclose  the  condition  in  which  the  bales  were 
at  the  time  of  issuing  the  receipt,  or  what  they  con- 
tained, or  how  they  were  marked,  or  whether  the  bales 
had  any  distinctive  marks  upon  them.  In  view  of  the 
proven  fact  that  the  articles  were  contained  in  bales, 
and  the  statement  in  the  warehouse  receipt  that  the 
contents  were  unknown  to  the  warehouseman,  can  the 
warehouseman  be  denied  the  right  to  show  what  Were 
the  contents  of  these  bales?  We  cannot  reconcile  our 
duty  under  the  law  by  conceding  our  assent  to  the  con- 
tention that  such  right  should  be  denied. 

These  bales  were  of  considerable  bulk.  It  is  but  rea- 
sonable to  infer  that  their  contents  could  have  been 
easily  proven.  From  whom  did  Foote  originally  obtain 
these  bales?  This  the  proof  fails  to  show,  except  by 
Foote 's  statement,  correctly  excluded  as  evidence,  that 
they  were  sold  to  him  by  Frank  H.  Griswold,  the  de- 
ceased partner.  Such  proof  could  not  be  made  by  the 
evidence  of  Foote.  If  such  was  the  fact,  however,  the 
method  and  manner  of  payment  could  have  been  estab- 
lished by  competent  evidence.  Property  for  which 
$3,000  or  more  is  paid  leaves  behind  some  earmarks 
and  evidential  facts  of  payment.   But  none  was  oflfered. 

We  extract  from  the  testimony  of  Ellis  and  from 
other  facts  appearing  in  proof,  that  the  so-called 
''white  cotton  waste"  was  the  property  intended  to  be 
covered  by  the  receipt  given,  as  it  was  the  property 
actually  and  in  fact  received  for  storage  when  the  re- 
ceipt was  given.  Then  again,  there  is  no  evidence  on 
the  part  of  plaintiff  tending  to  show  what  goods  were 
actually  encompassed  within  the  bales  at  the  time  the 
receipt  was  given  to  Foote.  No  one  is  produced  who 
ever  saw  the  contents  of  any  one  of  the  bales;  and 
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whether  or  not  the  bales  were  marked,  or  if  marked, 
how,  is  likewise  without  proof. 

In  the  cases  holding  a  warehouseman  or  railroad 
company  concluded  by  their  receipts  and  way-bills  from 
denying  that  the  articles  specifically  described  in  the 
receipt  or  way-bill  were  received  for  storage  or  ship- 
ment, and  estopped  from  making  a  denial,  it  will  be 
found  that  the  articles  were  not  only  of  such  a  char- 
acter as  to  impute  knowledge  thereof  to  the  warehouse- 
man or  railroad  company,  but  that  there  was  no  clause 
or  proviso,  as  in  this  case,  that  the  contents  of  the 
packages,  cases,  or  boxes,  or  whatever  they  may  be, 
were  unknown  to  the  party  issuing  the  receipt  or  bill. 
A  reservation  in  a  receipt  or  bill  of  lading  that  the 
contents  of  the  packages  are  unknown  is  sufiScient  to 
put  an  assignee  thereof  upon  inquiry  to  verify  the 
statement  as  to  contents.  The  cases  in  which  the  doc- 
trine of  estoppel  may  be  successfully  invoked  are  those 
where  the  article,  whatever  it  may  be,  is  in  such  con- 
dition as  to  be  exposed  to  the  sight  of  the  warehouse- 
man or  common  carrier,  such  as  machinery,  grain, 
cattljB  or  the  like.  St.  L.  &  I.  M.  R.  R.  v.  Larned,  103 
ni.  293;  Tibbits  v.  C,  R.  I.  &  P.  Ry.,  49  111.  App.  567; 
Fletcher  v.  G.  W.  Elevator  Co.,  12  S.  D.  643. 

In  such  and  like  cases  it  is  the  doctrine  that  the  ware- 
houseman and  common  carrier  are,  as  to  innocent  third 
parties,  estopped  to  deny  the  truth  of  the  statement  in 
the  receipt  or  bill. 

Unless  a  warehouseman  by  the  terms  of  his  receipt 
describe  the  stored  property,  without  reservation  as  to 
his  knowledge  of  the  goods  in  the  packages,  he  is  not 
bound  to  inspect  the  contents  of  such  packages,  and 
consequently  is  not  liable  if  the  articles  turn  out  not 
to  be  as  represented.  In  such  case  the  duty  of  the 
warehouseman  is  discharged  in  tendering  the  property 
actually  received,  notwithstanding  it  may  not  answer 
the  description  in  the  receipt.  As  applied  to  the  case 
at  bar,  the  Griswolds  were  not  bound  to  inspect  the  con- 
tents of  the  139  bales  delivered  for  storage,  but  were 
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only  bound  to  deliver  what  they  actually  received  when 
they  issued  the  receipt.  The  statement  in  the  receipt 
that  the  contents  of  the  bales  were  unknown  to  them, 
put  assignees  upon  notice  that  as  to  the  contents  of 
the  bales  they  were  not  to  be  held  responsible,  and  that 
whoever  took  by  assignment  without  inquiring  and  as- 
certaining by  inspection  or  otherwise  what  the  bales 
actually  contained,  did  so  at  their  own  risk. 

The  liabiUty  in  Armour  v.  M.  C.  E.  E.,  65  N.  Y.  Ill, 
turned  upon  the  negligence  of  the  carrier's  agent  in 
issuing  a  bill  of  lading  for  a  quantity  of  lard  upon  a 
forged  warehouse  receipt,  the  agent  being  informed  at 
the  time  that  a  draft  would  be  drawn  against  the  bill 
of  lading  and  used  in  bank.  The  negligence  of  the 
agent  was  held  to  be  imputable  to  the  carrier,  and 
estopped  it  from  denying  the  receipt  of  the  lard;  and 
on  this  theory  a  recovery  was  sustained. 

In  Hall  V.  Milwaukee  Dock  Co.,  29  Wis.  482,  the  doc- 
trine there  promulgated  was  that  while  a  warehouse- 
man is  estopped  from  denying  the  description  of  the 
property  in  the  receipt,  so  far  as  it  relates  to  matters 
which  are  or  ought  to  be  within  his  knowledge,  he  is 
not  liable  in  respect  to  matters  which  are  not  visible 
or  open  to  inspection,  and  that  the  obligation  resting 
upon  the  warehouseman  was  discharged  upon  tender- 
ing for  delivery  the  same  property  actually  received  in 
store. 

In  Eobson  v.  Swart,  14  Minn.  287,  Swart,  a  ware- 
houseman, gave  a  receipt  for  twenty  sacks  No.  2  wheat. 
The  receipt  was  assigned  to  an  innocent  third  party 
'  for  value,  who  demanded  No.  2  wheat,  as  called  for  by 
the  receipt.  The  warehouseman  oflFered  to  deliver  the 
identical  twenty  sacks  which  he  had  received,  but  upon 
inspection  the  wheat  therein  turned  out  to  be  inferior 
to  No.  2,  designated  in  the  receipt.  It  was  held  the  doc- 
trine of  estoppel  had  no  application,  and  that  the  ware- 
houseman discharged  his  whole  obligation  when  he 
proflFered  the  identical  wheat  which  he  had  received  for 
storage. 
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Dean  v.  Driggs,  117  N.  Y.  274,  was  an  action  to  re- 
cover damages  on  a  warehouse  receipt  for  1,400  barrels 
of  Portland  cement.  The  action  was  by  an  innocent 
holder  for  value  of  the  warehouse  receipt,  which  ac- 
knowledged to  have  received  for  storage,  without  any 
qualification  or  restriction, ' '  fifteen  hundred  barrels  of 
Portland  cement."  The  barrels,  when  opened,  proved 
not  to  contain  Portland  cement,  but  a  worthless  sub- 
stance. The  warehouseman,  however,  delivered  the 
identical  barrels  which  he  actually  received.  A  judg- 
ment for  the  value  of  1,500  barrels  of  Portland  cement 
was  recovered  in  the  trial  court  and  affirmed  on  review 
at  a  general  term  of  the  Supreme  Court ;  but  the  Court 
of  Appeals  reversed  the  decisions  of  the  courts  below, 
holding  that  while  a  warehouseman  is  estopped  by  his 
receipt  in  regard  to  any  error  or  misstatement  therein, 
it  is  only  when  it  relates  to  a  representation  of  a  fact 
which  was,  or  in  the  ordinary  course  of  business  ought 
to  have  been,  within  his  knowledge,  and  upon  which  a 
third  person,  acting  reasonably,  had  a  right  to  rely. 
This  case  further  holds  that  it  is  no  part  of  the  duty  of 
a  warehouseman  to  open  packages  delivered  in  order 
to  ascertain  their  contents,  and  that  he  is  not  charge- 
able with  knowledge  of  the  contents  where  they  are 
not  visible  and  open  to  inspection.  After  reciting  the 
facts,  the  court  held  that  no  warranty  as  to  the  con- 
tents of  the  barrels  could  be  implied  from  the  language 
of  the  receipt;  that  this  was  merely  descriptive,  and 
simply  warranted  the  number  of  barrels  stated  to  have 
been  delivered;  that  they  were  marked  as  stated  and 
that  there  was  nothing  in  their  appearance  which  could 
reasonably  lead  to  any  suspicion  that  their  contents 
were  not  what  was  represented,  and  that  consequently 
the  action  was  not  maintainable.  A  paraphrase  of  this 
language  to  conform  to  the  facts  in  the  case  at  bar  is 
clearly  as  controlling  and  equally  as  effective  to  dis- 
charge the  liability  of  defendant  upon  tender  of  the 
b»1es  which  were  received  at  the  time  the  receipt  was 
given. 
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Fourth.  The  manifest  weight  of  the  evidence  is 
clearly  with  defendant.  Ellis,  who  was  employed  in 
the  warehouse  at  the  time  the  receipt  was  given,  iden- 
tifies the  bales  offered  to  Wilson  on  demand  made  for 
plaintiff  as  the  identical  bales  received  into  storage 
when  the  receipt  was  given.  There  is  no  countervail- 
ing proof  on  this  point  found  in  the  record.  As  held 
in  the  Portland  cement  case,  no  warranty  as  to  the 
contents  of  the  bales  could  be  implied  from  the  lan- 
guage of  the  receipt,  that  such  language  is  merely  de- 
scriptive, and  the  warranty  only  extended  to  the  num- 
ber of  the  bales.  An  offer  to  return  the  identical  bales 
received  was  suflScient  to  discharge  the  liability  of  de- 
fendant as  warehouseman. 

Fifth.  The  averment  of  each  count  of  the  declara- 
tion was  to  the  effect  that  plaintiff  had  tendered  storage 
charges  to  the  defendant  when  demand  was  made  for 
the  139  bales  of  white  cotton  waste  and  the  warehouse 
receipt  tendered.  On  this  issue  was  joined.  No  proof 
to  support  it  was  tendered.  This  was  material,  in  any 
view  of  the  case,  to  entitle  plaintiff  to  possession  of 
the  goods,  and,  in  default  of  delivery  on  demand,  to 
maintain  an  action,  either  in  tort  for  conversion,  or  in 
assumpsit  on  an  implied  promise  to  pay  their  value. 
The  ruling  of  the  trial  court  in  excluding  exhibit  2  and 
the  testimony  of  Foote  in  relation  to  it,  and  his  con- 
versations with  Frank  H.  Griswold,  then  deceased,  was 
without  error.  For  if  Foote  bought  the  139  bales  of 
alleged  white  cotton  waste  from  Frank  H.  Griswold  as 
his  property,  that  was  not  a  partnership  transaction, 
and  in  no  aspect  of  the  case  would  the  defendant  be 
liable  for  the  representation  of  his  partner  about  a 
matter  so  disconnected  from  the  partnership  business, 
and  in  which  the  proof  fails  to  show  he  had  any  in- 
terest. Neither  would  such  testimony  be  admissible 
under  the  issues  made  by  the  pleadings.  The  action 
is  not  for  a  false  warranty  of  the  contents  on  a  sale 
of  the  bales  stored,  but  in  assumpsit  on  an  implied  lia- 
bility for  the  value  of  the  contents  of  the  bales  stored. 
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for  failure  to  deliver  them  to  plaintiff  on  demand  and 
tender  of  storage  charges.  As  to  all  such  matters  the 
evidence  of  Foote  is  inadmissible. 

The  first  instruction  given  at  the  request  of  plaintiff 
states  the  law  correctly.  We  are  not  called  upon  to 
pass  upon  the  correctness  of  the  court's  ruling  in  re- 
fusing to  give  the  other  instruction  proffered  by  plaint- 
iff, as  it  has  failed  to  assign  any  cross-errors  on  such 
refusal.  An  examination  of  the  instructions  given  to 
the  jury  at  the  instance  of  defendant  shows  that  the 
jury  were  fully  and  fairly  informed,  we  think,  of  all 
the  essential  legal  principles  applicable  to  the  defense, 
under  the  proofs.  The  instructions  refused,  we  think, 
tended  to  throw  no  additional  light  upon  the  law  of  the 
case,  or  to  assist  the  jury  in  arriving  at  a  more  accu- 
rate verdict.  If  the  jury  had  applied  the  law  laid  down 
by  the  court  to  the  facts  in  evidence,  their  verdict  must 
have  been  for  the  defendant. 

A  careful  investigation  of  the  record  leads  us  to 
think  that  the  jury  may  have  been  impressed  from 
the  evidence  with  the  belief  that  Foote  and  Frank  H. 
Griswold  conspired  together  in  this  matter  to  create 
such  surface  appearances,  false  in  fact,  with  the  in- 
tention of  misleading  third  parties,  in  which  the  jury 
may  have  concluded  the  defendant  was  somewhat  im- 
plicated, and  that  plaintiff  was  deceived  and  thereby 
induced  to  advance  a  large  sum  of  money  upon  the 
security  of  practically  worthless  property.  Upon  a 
new  trial  the  plaintiff  should  exert  every  reasonable 
effort  to  bring  before  the  court  and  jury  all  the  facts 
preceding  and  entering  into  the  obtaining  of  the  ware- 
house receipt  from  the  defendant's  firm. 

For  the  errors  indicated  in  this  opinion,  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  to  that  court  for  a  new  trial  conformable  to 
the  views  here  expressed. 

Reversed  and  remanded. 
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Margaret  Ankeny  Bonney,  Appellant,  t.  Lawton  C. 

Bonney,  Appellee, 

Oen.  No.  13,900. 

1.  Relbass — when  set  aside  in  equity.  A  release  from  liability 
for  the  wrongful  conversion  of  bonds  will  be  set  aside  in  equity 
if  without  consideration. 

2.  Release — what  considered  in  equity  in  connection  with  &ifl 
to  set  aside.  If  the  consideration  for  a  release  is  inadequate,  a 
court  of  equity,  in  determining^  whether  it  should  be  set  aside, 
will  consider  threats  made  to  induce  the  execution  of  such  release, 
as  well  as  the  necessities  of  the  iMirty  executing  the  same,  the 
condition  of  the  health  of  such*  party,  and  all  other  circumstances 
which  tend  to  show  a  countervailing  of  the  will  of  such  party. 

Bbown,  J.,  dissenting. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Thomas  O.  Windes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Reversed  and  remanded.  Opin- 
ion filed  June  11,  1908. 

Statement  by  the  Conrt.  This  litigation  is  en- 
meshed with  an  original  bill  filed  by  appellant,  twice 
amended,  a  cross-bill  filed  by  Lawton  C.  Bonney,  the 
appellee,  and  twice  amended,  a  cross-bill  injected  at 
the  instance  of  both  the  Bonneys  in  the  name  of  the 
three  minor  children  of  appellant  and  Charles  L.  Bon- 
ney, and  a  cross-bill  of  Charles  L.  Bonney. 

Demurrers  of  appellant  were  successfully  interposed 
to  the  cross-bill  and  the  first  amendment  thereto  of 
appellee  and  her  demurrer  to  the  cross-bill  of  the  minor 
children  and  her  ex-husband,  Charles  L.,  were  over- 
ruled, as  were  also  like  demurrers  to  the  second 
amendment  to  appellee's  cross-bill.  Answers  were 
filed  by  the  several  defendants  to  the  original  and 
cross-bills,  and  an  amended  and  supplemental  answer 
by  appellant  to  appellee's  cross-bill  March  28, 1902,  to 
which  the  usual  general  replications  in  chancery  were 
interposed.  The  two  infant  cross-complainants,  Ada 
Bonney  and  Valerian  Bonneyi  on  arriving  at  full  age. 
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filed  disclaimers  and  repudiated  the  actions  of  their 
guardian  ad  litem  in  filing  a  cross-bill  in  their  name, 
and  as  to  them  the  cross-bill  was  discontinued.  On 
the  issues  thus  joined  the  cause  and  cross-causes  were 
heard  before  a  master  on  reference,  who  filed  his  re- 
port recommending  that  the  relief  prayed  by  appellant 
be  granted.  Objections  were  filed  before  the  master 
to  his  report  by  appellee,  which  objections  being 
overruled  by  the  master  were  again  filed  before  the 
chancellor  as  exceptions  to  the  master's  report.  The 
chancellor  sustained  the  exceptions  to  the  eighth  and 
ninth  findings  of  the  master  and  overruled  them  as  to 
the  first  seven  findings,  and  after  vacating  the  order 
entered  December  23, 1902,  restraining  the  prosecution 
of  certain  suits,  on  July  10, 1907,  entered  a  decree  dis- 
missing the  original  bill  as  amended  and  all  cross-bills 
for  want  of  equity,  from  which  decree  appellant  prose- 
cutes this  appeal. 

The  bill  of  appellant  as  amended  seeks  to  have  can- 
celed a  certain  release  made  by  appellant  of  date  De- 
cember 19,  1899,  as  being  executed  without  considera- 
tion and  under  duress,  and  to  have  appellee  decreed 
to  deliver  np  and  surrender  to  her  thirty-one  bonds  of 
the  Chicago  General  Railway  Company,  twenty-nine 
being  of  the  face  value  of  $1,000  each  and  two  being 
of  the  face  value  of  $500  each,  making  a  total  of 
$30,000  of  said  bonds  at  their  par  value;  said  bonds 
being  the  property  of  appellant  and  claimed  by  appel- 
lee in  virtue  of  said  release,  or  in  default  of  deliver- 
ing the  bonds,  that  appellee  account  with  and  pay  to 
appellant  their  value. 

Appellant  and  cross-complainant  Charles  L.  Bon- 
ney were  husband  and  wife,  and  were  divorced  by  de- 
cree of  the  Circuit  Court  entered  of  record  December 
19,  1899,  the  date  of  the  release.  Charles  L.  Bonney, 
prior  to  the  last  mentioned  date,  had  been  guilty  of 
grave  misconduct  towards  appellant,  in  which  there 
was,  to  say  the  least,  a  strong  suspicion  that  he  had 
been  guilty  of  adultery  with  a  female  travelling  com- 
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panion  while  making  a  trip  to  Europe  with  his  wife; 
that  he  had  been  guilty  of  cruelty  towards  his  wife, 
as  found  in  the  decree  divorcing  them ;  that  for  a  long 
time  prior  to  June  24, 1899,  she  was  the  owner  of  these 
thirty-one  bonds;  that  appellee  represented  to  appel- 
lant, who  was  about  to  depart  for  Europe  with  her 
husband,  that  the  Chicago  General  Railway  Company, 
with  its  franchises  and  property,  was  about  to  be  sold 
to  other  parties  or  to  a  corporation,  and  that  the  pur- 
chaser would  assume  and  guarantee  its  bonds,  includ- 
ing those  held  by  her,  and  prevailed  upon  appellant 
to  leave  her  bonds  subject  to  his  order,  so  that  he, 
acting  as  her  agent,  might  procure  them  to  be  guaran- 
teed by  the  purchaser  of  the  road  should  it  be  sold 
in  her  absence;  that,  relying  upon  these  representa- 
tions, she  on  June  24,  1899,  took  the  bonds  from  the 
vault  in  which  she  kept  them  and  deposited  them  with 
the  Merchants  Loan  &  Trust  Company,  the  place  sug- 
gested by  appellee,  enclosed  them  in  an  envelope  in- 
dorsed to  be  delivered  to  appellee  when  he  should 
need  them  for  the  purpose  of  having  them  guaranteed 
by  a  purchaser  of  the  road ;  that  appellant  left  Chicago 
as  contemplated,  and  returned  to  Chicago  about  Sep- 
tember 1st  following,  and  that  owing  to  ill-treatment 
by  her  husband  she  was  made  ill  in  body  and  dis- 
tracted in  mind;  that  thereafter,  and  on  October  7, 
1899,  she  was  prevailed  upon  by  appellee  and  her  hus- 
band to  return  to  Europe  with  her  two  daughters  and 
a  travelling  companion ;  that  appellee  then  assured  her 
that  within  six  months  the  road  would  be  sold  and  her 
bonds  guaranteed  by  the  purchaser;  that,  relying  on 
these  promises  and  the  promise  that  money  sufficient 
to  pay  living  expenses  would  be  sent  to  her,  she  de- 
parted for  Eome,  Italy,  with  her  daughters  and  travel- 
ling companion,  but  not  receiving  money  for  her  ex- 
penses and  not  hearing  from  her  husband  or  appellee, 
on  November  23,  1899,  she  returned  from  Eome  alone 
to  Chicago  and  went  at  once  to  the  Merchants  Loan  & 
Trust  Company  to  get  the  then  due  interest  coupons. 
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when  she  learned  that  appellee  withdrew  the  bonds 
on  November  6,  1899;  she  thereupon  immediately 
went  to  the  office  of  appellee  to  ascertain  why  the 
bonds  had  been  taken  away  and  not  returned ;  that  ap- 
pellee then  assured  her  that  he  had  taken  the  bonds 
for  the  purpose  of  having  them  guaranteed  by  a  pros- 
pective purchaser,  and  he  anticipated  that  a  sale 
would  be  consummated  almost  any  day,  and  that  when 
the  bonds  had  been  guaranteed  by  the  purchaser,  he 
would  return  them  to  her;  that  fearing  some  fraud 
was  being  practiced  upon  her,  she  demanded  her  bonds 
from  appellee,  but  he  insisted  that  a  sale  was  near 
consummation;  that  the  bonds  were  in  his  possession, 
and  that  interference  of  that  kind  might  jeopordize  a 
sale,  and  protesting  that  he  had  always  acted  in  her 
interest,  and  would  still  protect  her  and  her  bonds  if 
she  would  not  withdraw  them,  saying  that  in  a  few 
days  the  sale  of  the  road  would  be  concluded  and  her 
bonds  guaranteed  and  returned  as  promised;  that  ap- 
pellee was  so  much  wrought  up  over  her  demand  that 
he  cried  and  begged  her  not  to  interfere  with  the  ar- 
rangement at  that  time  and  until  a  sale;  that  she  be- 
came impressed  with  the  sincerity  of  appellee's  pro- 
testations, yielded,  and  permitted  appellee  to  retain 
the  bonds  for  the  purpose  of  carrying  out  his  promise 
to  have  them  guaranteed. 

There  were  many  negotiations  between  appellant 
and  her  husband  relative  to  a  divorce  and  alimony, 
Frank  P.  Leffingwell,  a  lawyer  and  a  mutual  friend  of 
the  parties,  acted  as  an  intermediary  in  an  endeavor 
to  arrange  an  amicable  adjustment  both  as  to  the 
grounds  upon  which  the  divorce  should  be  sought  and 
the  amount  of  the  alimony  and  support  money  for  the 
children  which  should  be  paid.  Major  Connelly,  an 
attorney  at  Eock  Island,  acted  as  the  legal  counsel 
and  adviser  of  appellant,  and  the  appellee  in  these 
arrangements  acted  in  behalf  of  his  brother  Charles, 
who  part  of  the  time  was  also  represented  by  a  lawyer 
named  Plumb.    A  final  arrangement  and  understand- 
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ing  was  arrived  at  and  concluded  between  the  marital 
disputants  on  December  15,  1899.  Such  arrangement 
was  perpetuated  in  the  terms  of  the  decree  of  divorce 
entered  December  19,  1899.  The  divorce  was  entered 
on  the  charge  of  cruelty  of  Charles  toward  appellant 
and  sustained  by  the  testimony  of  appellee. 

On  starting  with  LeflSngwell  for  the  court  in  which 
appellant's  divorce  cause  was  to  be  heard,  LefiSngwell 
presented  a  release,  written  in  pencil,  and  at  the  same 
time  had  her  sign  her  name  in  ink  to  a  blank  paper, 
over  which  the  release  could  be  written  in  ink.  Said 
release  is  as  follows : 

**For  value  received  I  hereby  waive  any  and  all 
claim  which  I  have  or  may  be  entitled  to  make  against 
Lawton  C.  Bonney  by  reason  of  his  having  taken  pos- 
session of  and  disposed  of  or  otherwise  used  thirty 
(30)  bonds  of  one  thousand  dollars  each,  which  were 
owned  by  me  and  were  deposited  upon  my  departure 
for  Europe  with  the  Merchants  Loan  &  Trust  Com- 
pany of  Chicago,  the  said  Lawton  C.  Bonney  having 
withdrawn  the  same  from  the  said  bank  about  the 
month  of  November,  1899. 

Margaret  Ankent  Bonney.    (Seal.) 
Dated  Chicago,  December  19,  1899. 

Witness:    Frank  P.  Leffingweij^." 

That  appellant  at  that  particular  time  first  learned 
that  appellee  had  made  away  with  her  bonds;  that  she 
was  greatly  upset  and  distracted  in  mind  on  receiving 
that  information;  that  she  would  not  have  executed 
the  release  then  if  she  had  not  been  informed  that  her 
failing  to  do  so  would  result  in  her  failure  to  procure 
a  divorce,  and  that  appellee  and  her  husband  had 
threatened  in  that  event  to  keep  from  her  the  posses- 
sion of  her  children ;  that  these  threats  so  worked  upon 
her  feelings  and  so  excited  her  fears  that  she  was 
mentally  unable  to  resist  the  unlawful  demand  so 
made,  and  signed  the  release,  but  that  in  fact  such 
signing  was  without  consideration;  that  fearing  that 
she  would  lose  her  reason  if  she  remained  away  from 
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her  children,  she  returned  December  31, 1899,  to  Borne, 
where  she  had  left  them,  and  did  not  again  return  to 
Chicago  until  June  14,  1900;  that  on  December  22, 
1900,  she  made  a  written  demand  upon  appellee  for  a 
restoration  to  her  of  the  thirty-one  bonds,  but  they 
were  not  forthcoming,  and  that  she  does  not  know 
where  they  are;  that  appellee  converted  the  bonds  to 
his  own  use  without  right  or  authority,  and  that  such 
action  was  a  fraud  upon  her  rights. 

Appellee  claims  that  appellant  was  never  the  owner 
of  the  thirty-one  bonds,  but  that  they  were  the  prop- 
erty of  his  brother  Charles;  that  they  were  left  with 
the  Merchants  Loan  &  Trust  Company  bank  in  June, 
1899,  when  appellant  left  for  Europe,  so  that  he  might 
have  access  to  them,  and  that  on  November  6,  1899, 
he  withdrew  the  bonds  from  the  bank;  that  the  bonds 
had  been  given  to  appellant  by  her  husband  so  that 
she  might  support  the  family  from  the  interest,  and 
that  the  bonds  being  needed  by  the  Chicago  General 
Railway  Company,  they  pledged  them  for  its  benefit, 
and  that  the  bonds  are  not  within  his  control;  that 
the  conditions  were  explained  to  appellant  and  she 
authorized  appellee  to  use  them  as  he  thought  best  for 
their  joint  interests;  that  on  behalf  of  his  brother 
Charles  he  negotiated  the  agreement  for  alimony 
which  was  carried  into  effect  by  the  decree  of  Decem- 
ber 19,  1899 ;  that  Charles  was  insolvent,  and  that  ap- 
pellee raised  the  alimony  for  him;  that  appellee  paid 
Leffingwell  $2,350  and  Lamb  $150  for  appellant  in 
cash,  and  also  gave  $10,000  in  notes  of  Bonney  Bros, 
and  certain  real  estate  in  settlement  and  as  a  part  con- 
sideration for  the  release. 

Appellee  by  his  cross-bill  as  amended  seeks  to 
nullify  the  decree  for  alimony  and  all  the  steps  taken 
in  compliance  with  its  terms,  to  set  aside  the  convey- 
ances of  real  estate,  to  have  returned  the  money  paid, 
to  have  cancelled  the  notes  for  $10,000,  and  to  enjoin 
suits  pending  on  some  and  the  bringing  of  other  suits 
seeking  to  collect  them.    Appellee  also  insists  in  his 

Vol.  OXIil  81 
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cross-bill  that  the  agreement  settling  alimony  was  of 
a  three-fold  nature — ^between  himself,  appellant  and 
her  husband — and  that  the  release  of  the  date  of  the 
decree  was  given  in  part  compliance  with  it,  and  with 
the  intent  of  releasing  both  the  Bonney s  from  all 
claims  of  appellant;  that  the  real  estate  was  conveyed 
and  the  notes  aggregating  $10,000  were  given  to  James 
D.  Lamb,  a  brother  of  appellant  to  hold  in  trust  for 
her  and  the  children;  that  all  that  appellee  did  in  se- 
curing the  alimony  to  appellant  was  in  settlement  of 
the  accounts  between  himself  and  Charles  and  in 
settlement  with  appellant  of  all  claims  growing  out  of 
their  handling  her  moneys  and  property  for  the  past 
eleven  years,  and  prays  for  an  accounting. 

The  cross-bill  of  the  three  minor  children  was  filed 
by  the  procurance  of  appellee  and  Charles  L.  Bonney 
through  a  guardian  ad  litem,  and  avers  the  alleged 
tripartite  agreement  set  up  in  the  answer  and  cross- 
bill of  appellee,  and  sets  out  its  terms  and  avers  a 
compliance  by  all  the  parties ;  claims  one-half  interest 
in  all  the  property  parted  with  by  the  Bonneys  in  settle- 
ment of  the  alimony  decree  and  insists  that  if  the  bonds 
shall  be  adjudged  to  be  returned,  one-half  of  right 
belongs  to  them,  and  prays  that  their  rights  be  ascer- 
tained and  established  under  the  so-called  tripartite 
agreement. 

When  two  of  the  children,  Ada  and  Valerian,  at- 
tained their  majority,  they  repudiated  the  cross-bill 
filed  in  their  behalf,  and  it  was  dismissed  as  to  them, 
and  on  April  28,  1902,  on  sustaining  of  a  demurrer, 
was  dismissed  out  of  court. 

Charles  L.  Bonney  filed  a  cross-bill  averring  that 
the  thirty-one  bonds  in  dispute  belonged  to  him ;  that 
appellee  took  them  from  the  bank  and  turned  them 
over  to  the  Chicago  General  Eailway  Company,  and 
that  the  four  notes  of  $2,500  each  were  given  by  appel- 
lee to  appellant  December  19,  1899,  in  consideration 
for  the  release  of  that  date,  and  praying  that  the 
bonds  be  surrendered  to  him.    The  material  averments 
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of  this  cross-bill  were  denied  by  the  answer  of  appel- 
lant, which  avers  that  the  cross-bill  was  filed  in  col- 
lusion with  appellee  to  harass  and  annoy  her. 

After  a  great  deal  of  testimony  had  been  taken  be- 
fore the  master  and  appellee  had  put  in  evidence  an 
account  against  appellant  fortified  by  321  vouchers, 
consisting  mainly  of  checks  of  Bonney  Bros.,  in  which 
appellant  was  given  a  credit  of  $9,000  as  the  value  of 
the  thirty-one  bonds,  a  balance  appeared  to  be  due 
from  appellant  to  appellee  of  $47,102.61.  Appellant, 
Lamb  and  the  People's  Trust  &  Savings  Bank,  ob- 
tained leave  to  and  filed  May  9,  1905,  an  amended  ad- 
ditional and  supplementary  answer  to  the  cross-bill 
of  appellee.  This  answer,  after  reciting  the  aver- 
ments of  the  second  amended  cross-bill  of  appellee, 
avers  that  Charles  L.  Bonney  set  up  the  same  facts  in 
case  general  number  225,283  in  the  Circuit  Court,  in 
which  appellee  appeared  and  also  filed  a  cross-bill 
against  the  respondents  and  the  minor  children  and 
said  Charles,  in  which  appellee  alleged  the  making  of 
the  tripartite  agreement,  in  which  appellant  agreed  to 
release  appellee  from  using  her  bonds  in  consideration 
of  the  money  paid,  notes  delivered  and  real  estate  con- 
veyed to  Lamb  on  December  19,  1899,  as  shown  by  the 
decree  of  divorce  in  case  general  number  202,665  in 
said  Circuit  Court,  and  which  decree  was  attached  to 
the  amended  bill  of  said  Charles  in  case  No.  225,283, 
and  that  appellee  also  averred  in  said  cross-bill, 
**That  no  actual  consideration  for  said  notes  or  cash 
of  $150  and  $2,350,  were  given  or  paid,  and  that  the 
giving  of  the  same  was  in  the  nature  of  a  charitable 
donation  to  avoid  the  annoyance  of  a  disagreeable 
woman.''  He  further  averred  that  he  advanced  the 
thirty-one  bonds  to  Charles,  who  transferred  them  to 
appellant,  and  that  he  took  them  out  of  the  bank  and 
hypothecated  them  for  the  railroad  company;  that  in 
said  cross-bill  appellee  set  up  the  same  identical  facts 
alleged  in  his  cross-bill  in  the  case  at  bar,  and  prayed 
for  identically  the  same  relief,  using  the  same  words 
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in  each  of  his  averments  and  prayers  in  each  cross-bill ; 
that  the  respondents  filed  a  general  and  special  de- 
murrer to  appellee's  said  cross-bill  in  said  case  gen- 
eral number  225,283,  as  well  as  to  said  bill  of  Charles ; 
that  upon  a  hearing  of  such  demurrers  the  same  were 
sustained  and  the  bill  and  cross-bill  of  said  Charles 
and  appellee  dismissed  for  want  of  equity;  that  an 
appeal  to  this  court  by  Charles,  appellee  filing  cross- 
errors,  resulted  in  the  judgment  of  dismissal  being 
aflSrmed.  Charles  prosecuted  a  further  appeal  from 
the  judgment  of  this  court  affirming  the  judgment  of 
the  Circuit  Court  to  the  Supreme  Court,  in  which 
court  appellee  appeared  and  assigned  cross-errors, 
and  the  Supreme  Court  affirmed  the  judgment  of  af- 
firmance of  this  court.  Said  appellant  invoked  the 
doctrine  of  res  adjudicata  against  appellee's  cross-bill 
in  the  case  at  bar,  and  claimed  that  by  reason  of  the 
matters  alleged  and  former  adjudications  set  forth 
appellee  was  estopped  from  further  litigating  them  in 
this  cause,  and  insisted  that  all  testimony  taken  in 
appellee's  cross  cause  should  be  stricken  out  and  sup- 
pressed. The  death  of  James  D.  Lamb  being  sug- 
gested, it  was  ordered  that  Garrett  D.  Lamb,  the  ad- 
ministrator of  his  estate,  be  substituted  as  a  defendant 
in  the  cross-bill  of  appellee. 

The  master  found  the  facts  substantially  in  accord 
with  appellant's  contention.  He  specifically  found 
that  the  bonds  in  question  at  the  time  of  their  conver- 
sion by  appellee  were  the  property  of  appellant  and 
that  such  conversion  was  without  warrant  or  authority 
from  appellant;  that  the  decree  for  alimony  was  en- 
tered in  the  divorce  suit  pursuant  to  an  agreement 
entered  into  between  the  parties,  to  which  appellee 
was  privy,  on  December  15,  1899;  that  appellee  on 
December  19,  1899,  sent  word  to  appellant  that  her 
bonds  had  not  been  guaranteed,  but  on  the  contrary 
he  had  hypothecated  them ;  that  the  release  was  there- 
upon procured  from  appellant  under  a  threat  that 
failure  to  comply  would  be  met  by  a  strenuous  opgosi- 
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tion  by  the  Bonneys  to  the  divorce  and  an  effort  on 
their  part  to  prevent  her  having  the  custody  of  her 
children ;  that  in  fear  that  such  threats  would  be  car- 
ried out,  she  signed  the  release  written  in  pencil  and 
attached  her  name  in  ink  to  a  blank  sheet  of  paper 
over  which  was  subsequently  written  a  release  in  the 
words  of  the  one  written  in  pencil;  that  at  the  time 
of  signing  the  release  appellant  was  in  a  highly 
nervous  and  excitable  condition,  and  that  the  threats 
of  appellee  and  his  brother  Charles  that  they  would 
deprive  her  of  her  children  amounted  to  duress,  and 
had  such  an  effect  upon  her  mind  as  to  cause  her  to 
sign  the  release  without  any  regard  to  her  right  in  the 
matter,  and  that  there  was  no  consideration  for  the 
execution  of  the  release,  and  that  t]^e  same  is  null  and 
void. 

The  master  recommended  that  a  decree  be  entered 
directing  appellee  to  account  to  appellant  for  the 
value  of  the  bonds,  and  that  all  the  cross-bills  be  dis- 
missed. The*  chancellor  sustained  the  exceptions  of 
appellee  to  the  master 's  report  finding  that  the  release 
was  executed  without  consideration  and  under  duress, 
and  dismissed  the  bill  as  amended  and  all  the  cross- 
bills for  want  of  equity. 

Appellant  prosecutes  this  appeal  and  makes  twenty- 
two  assignments  of  error  upon  the  record. 

Thomas  S.  McClelland,  for  appellant. 

Lyman  M.  Paine,  for  appellee. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

While  the  numerous  errors  assigned  present  many 
questions  of  law  and  fact  for  our  consideration,  still 
we  are  in  accord  with  the  learned  chancellor  in  his  con- 
clusion that  the  only  serious  questions  necessary  to  be 
considered  in  the  determination  of  the  rights  of  the 
parties  are  as  to  whether  in  the  execution  of  the  release 
of  December  19,  1899,  there  was  present  the  element 
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of  duress  and  whether  the  release  was  given  without 
consideration. 

The  evidence  in  this  case  is  somewhat  voluminous — 
too  much  so  to  permit  of  its  being  set  forth  at  any 
great  length  in  this  opinion.  Neither  is  it  the  essence 
of  reaching  a  correct  conclusion  that  it  be  set  forth 
in  extenso.  We  shall  refer  to  what,  in  our  judgment, 
seems  most  essential  to  fortify  the  conclusions  to  which 
we  have  arrived. 

We  cannot  refrain  from  saying,  as  introductory  to 
our  views,  that  we  are  impressed  with  the  insincerity 
of  the  pretenses  and  conduct  of  appellee  and  his 
brother  Charles,  and  the  utter  unreliability  of  their 
evidence  as  a  whole.  Their  relations  to  this  litigation 
abound  in  contradictions  and  inconsistencies.  Their 
actions  in  this  litigation  and  in  the  former  suit  on 
appeal,  in  this  and  the  Supreme  Court,  show  a  studied 
purpose  to  befog  the  issues  and  unduly  persecute  ap- 
pellant by  involving  the  pleadings  and  issues  in  a  maze 
of  unnecessary  cross-bills,  answers  and  amendments  to 
each.  The  injecting  of  the  minor  children  of  appellant 
into  the  case  as  cross-complainants  was  not  done  to 
serve  any  honest  purpose,  is  plainly  apparent,  for 
as  soon  as  the  children  lawfully  could,  they  repudiated, 
as  they  should  have  done,  the  action  of  the  intermed- 
dlers  prompted  by  appellee  and  Charles.  The  testi- 
mony of  the  latter  will  not  be  received  as  worthy  of 
belief,  except  as  it  may  be  corroborated  by  credible 
testimony  or  by  facts  and  circumstances  manifest  from 
the  relations  of  the  parties  not  in  dispute,  or  unless 
sustained  by  the  evidence  of  witnesses  whom  we  regard 
as  worthy  of  belief. 

The  marital  relations  of  appellant  and  her  husband 
seem  to  have  been  strained  for  many  years  prior  to 
June,  1899,  when  she  and  her  husband,  with  a  young 
lady  traveling  companion,  took  an  European  trip.  On 
this  trip  the  young  lady  referred  to  as  a  traveling  com- 
panion was  made  one  of  the  party  by  the  husband.  The 
relations  of  Charles  Bonney  with  this  woman  and  his 
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attitude  and  actions  with  her  were  charged  to  be  so 
scandalous  that  the  health  of  appellant  was  much 
affected  and  she  became  very  nervous  and  debilitated 
and  continued  in  such  condition  for  sometime  there- 
after. On  the  return  from  this  European  trip  all  sem- 
blance of  marital  felicity  was  abandoned  and  appellant 
and  her  husband  parted.  Appellee  sympathized  with 
appellant  in  the  alleged  moral  delinquencies  of  his 
brother,  her  husband,  and  in  that  way  gained  appel- 
lant's confidence.  He  proffered  his  services  as  an  in- 
termediary between  the  husband  and  wife,  and  arranged 
for  the  maintenance  of  appellant  and  her  children,  and 
subsequently  for  the  divorce  and  allowances  for  ali- 
mony which  culminated  in  the  decree  of  December  19, 
1899.  In  October,  1899,  appellee  arranged  for  appel- 
lant and  her  children,  with  a  lady  friend,  to  go  to 
Europe,  in  pursuance  of  which  the  party  so  composed 
went  to  Rome;  the  expenses  of  the  journey  were  pro- 
vided through  appellee.  Failing  remittances  and  being 
otherwise  disturbed,  appellant  on  November  13,  1899, 
left  her  companion  and  children  in  Rome  and  started 
for  Chicago,  where  she  arrived  ten  days  later.  On  the 
day  after  her  arrival  she  went  to  the  bank  and  ascer- 
tained that  the  thirty-one  bonds  had  been  taken  away 
by  appellee  eighteen  days  before.  On  making  this  dis- 
covery she  attended  with  Mr.  Frank  P.  Leffingwell,  a 
member  of  the  Chicago  bar  and  a  mutual  friend  of  the 
family,  at  the  office  of  appellee  and  demanded  the  re- 
turn of  her  bonds.  Appellee,  while  failing  to  return 
the  bonds,  admitted  their  possession,  claimed  that  the 
road  was  about  to  be  sold  to  other  parties,  that  her 
husband  was  assiduously  working  up  the  details,  that 
knowledge  of  her  presence  would  unnerve  him,  upset 
the  deal,  destroy  the  prospect  of  a  sale  and  involve  all 
concerned  in  ruin,  and  begged  her  to  go  to  her  mother 
in  Clinton,  Iowa,  and  stay  until  the  sale  of  the  road 
was  accomplished,  which  he  expected  would  be  within 
a  few  days.  Appellee  then  assured  appellant  that  her 
bonds  would  be  guaranteed  by  the  purchaser  of  the 
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road,  and  in  that  condition  delivered  to  her.  To  these 
importunities  appellant  gave  heed,  with  the  request 
and  upon  the  assurance  that  the  progress  of  the  sale 
as  made  should  be  conDimunieated  to  her  daily  through 
Mr.  LeflSngwell. 

In  the  early  part  of  December  negotiations  were  had 
by  the  parties  looking  to  a  divorce  and  a  settlement  of 
terms  for  suitable  alimony. 

Appellee  was  much  concerned  for  the  reputation  of 
the  Bonney  family  and  desired  that  a  divorce  should 
not  be  sought  for  the  marital  infidelity  of  his  brother 
Charles,  and  that  a  scandal  of  that  nature  should  be 
avoided  if  possible.  In  the  negotiations  seeking  a 
divorce  with  incident  alimony,  appellee  represented  his 
brother  Charles.  Appellant  was  represented  by  Major 
Connelly  as  her  counsel,  and  Mr.  LeflSngwell  advised 
appellant  as  a  mutual  friend  anxious  to  avoid  unneces- 
sary friction,  legal  contest  and  resulting  public  noto- 
riety. On  December  14th  negotiations  proceeded  to  the 
point  of  disagreement;  they,  however,  were  resumed 
and  concluded  on  the  next  day,  December  15, 1899.  The 
terms  of  the  agreement  then  reached,  both  as  to  the 
grounds  upon  which  the  divorce  should  be  asked  and 
the  terms  of  the  allowances  for  alimony  and  support 
of  the  children  of  the  marriage,  were  as  provided  in 
the  decree  of  divorce  and  alimony  entered  December 
19,  1899.  Appellant  yielded  her  assent  to  the  lesser 
charge  of  cruelty,  instead  of  the  more  serious  one  of 
adultery,  on  which  to  rest  her  claim  for  divorce,  and 
appellee  appeared  and  testified  in  support  of  the  charge 
of  cruelty.  At  the  making  of  the  final  agreement  De- 
cember 15th  there  were  present  LeflSngwell,  Connelly, 
appellee,  Plumb,  an  attorney  representing  Charles  Bon- 
ney, and  Ankeny,  a  brother  of  appellant.  We  regard 
the  testimony  of  LeflSngwell,  corroborated  as  it  is  by 
Major  Connelly  and  Mr.  Ankeny,  as  the  most  reliable 
and  controlling  in  our  solution  of  the  disputed  facts. 
While  Plumb  does  say  the  bonds  were  referred  to  in 
the  negotiations  of  December  14th  and  15th,  still  on 
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every  other  material  point  his  evidence  corroborates 
every  material  statement  of  Leffingwell,  Connelly  and 
Ankeny.  Significant  indeed  is  Plumb's  testimony  that 
the  substance  of  the  agreement,  although  written  by 
him  and  embodied  in  the  decree  of  divorce,  yet  neither 
in  his  writing  nor  in  the  decree  of  divorce  is  there  any 
mention  whatever  made  of  the  bonds,  appellant's  re- 
lease of  them  to  appellee  or  his  brother,  or  a  ratifica- 
tion of  their  final  disposition  by  appellee.  LeflSngwell 
testifies  that  the  whole  subject  of  the  negotiations 
of  December  14th  and  15th  related  to  alimony  and  mat- 
ters incident  to  the  divorce  suit,  and  the  final  agree- 
ment arrived  at  on  December  15th  was  embodied  in  the 
decree  of  divorce ;  that  no  mention  was  made  on  either 
of  these  days  of  the  thirty-one  bonds,  and  that  at  no 
time  were  these  bonds  on  either  of  those  two  days  the 
subject  of  discussion.  They  did  not  enter  in  any  man- 
ner into  the  alimony  settlement.  These  statements  are 
verified  and  sustained  by  the  decree  of  December  19th 
and  the  testimony  of  the  witnesses  Connelly  and  An- 
keny. These  evidential  facts  must,  as  they  do,  control 
our  judgment,  as  evidencing  to  our  minds  the  fact  that 
the  decree  states  the  terms  agreed  upon  as  a  settle- 
ment of  the  alimony,  and  that  nothing  else  was  in- 
tended to  be  settled  between  any  of  the  parties  at  that 
time.  Mr.  Leffingwell  testifies  that  in  the  afternoon  of 
the  eighteenth  or  the  morning  of  the  nineteenth  of  De- 
cember he  received  the  first  intimation  from  any  source 
that  appellee  wanted  or  thought  of  asking  appellant  for 
a  release  of  his  liability  for  misappropriating  the 
bonds,  or  that  the  bonds  had  been  disposed  of  by  him 
contrary  to  right.  Appellee  said  to  Leffingwell,  *'I  sup- 
pose Margaret  will  have  no  objection  to  giving  me  a  re- 
lease "on  account  of  those  bonds. ' '  Leffingwell  replied, 
**I  don't  know;  I  will  have  to  speak  to  her  about  that." 
Leffingwell  further  says  in  his  testimony  that  Charles 
Bonney  and  appellee  both  told  him  that  if  there  was 
any  fight  in  the  matter  on  the  part  of  Mrs.  Bonney, 
Charles  would  put  up — or  they  would  put  up— the  big- 
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gest  fight  he  knew  how,  to  get  the  children  and  keep 
them;  not  that  appellee  would  make  a  fight  for  the 
children,  but  he  said  Charles  would,  and  Charles  him- 
self said  emphatically  he  would.  LeflSngwell  told  aU 
this  to  appellant.  Under  this  statement,  and  just  as 
she  and  LefBngwell  were  about  to  start  for  the  court 
to  the  divorce  hearing,  on  December  19th,  without  time 
for  thought  or  in  which  to  take  counsel,  and  under  a 
nervous  strain  resulting  from  the  past  ill-treatment  of 
her  husband,  accentuated  and  increased  by  the  threat 
of  attempting  to  deprive  her  of  her  children,  she  signed 
the  release  in  pencil  and  a  blank  sheet  of  paper  in  ink, 
both  of  which  appear  in  the  record.  For  this  release 
no  consideration  whatever  was  given  to  or  received 
by  appellant.  That  the  bonds  were  appellant's,  there 
can  be  no  doubt  from  the  proofs ;  the  record  so  states ; 
the  husband  and  appellee  have  on  several  occasions  ad- 
mitted the  fact,  and  their  denial  of  that  fact  on  the  trial 
and  their  pretenses  to  the  contrary  cannot  be  received 
as  overcoming  or  in  any  way  weakening  such  convincing 
proof.  Such  pretenses  and  denial  belie  all  the  cogent 
evidential  facts  proving  appellant's  ownership  of  the 
bonds. 

The  proofs  undeniably  show  that  appellant  at  and 
since  her  marriage  has  been  possessed  of  valuable  real 
estate  and  some  personal  property  obtained  from  her 
father;  that  at  the  time  of  her  marriage  neither  her 
husband  nor  appellee  had  any  appreciable  financial 
means.  Appellee  was  a  bank  clerk  on  a  small  salary, 
and  subsequently  went  into  business  with  his  brother 
Charles,  ostensibly  in  the  real  estate  business,  although 
they  also  did  some  promoting,  notably  of  the  street  car 
line  on  Twenty-second  street  in  Chicago.  That  firm 
had  not  been  dissolved  at  the  time  of  the  transactions 
here  involved,  the  statements  of  appellee  to  the  con- 
trary notwithstanding.  The  bank  account  was  not 
changed,  neither  was  the  firm's  name.  Bonney  Bros. 
continued  ostensibly  to  be  associated  in  active  business, 
with  both  members  of  the  firm  participating.    As  such 
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firm  they  appeared  to  their  bankers,  by  continuing 
their  accotmt  in  the  firm  name.  Irrespective  of  which 
particular  member  drew  checks,  either  by  habit  or 
agreement,  they  both  used  the  bank  funds  in  the  firm 
bank  account,  both  for  their  business  and  individual 
purposes.  Appellant  entrusted  to  Bonney  Bros,  her 
business  affairs  for  eleven  years,  during  which  time 
they  sold  her  real  estate  and  received  the  proceeds, 
made  reinvestments  of  her  property,  and  at  times  took 
title  in  the  name  of  others;  they  likewise  used  her 
money  and  property  indiscriminately,  as  they  saw  fit, 
regardless  of  her  right  and  their  duty,  and  as  her 
financial  agents  at  no  time  made  any  accounting  to  her 
of  their  dealings  with  her  property.  But  appellee  pre- 
tends to  have  stated  an  account  before  the  master  in 
which  321  vouchers  are  produced,  most  of  which  are 
checks  payable  to  Charles  L.  Bonney,  as  are  admittedly 
vouchers  218  to  264,  aggregating  the  sum  of  $26,982.14. 
These  items  cover  a  series  of  years,  and  every  dollar 
received  by  Charles  L.  Bonney,  however  used  by  him, 
whether  personally  or  in  his  family,  was  charged  to 
appellant.  The  Bonney  Bros,  seem  to  have  assumed 
that  appellant's  estate  and  property  was  their  own, 
to  be  used  by  them  as  they  saw  fit,  and  that  she  was 
to  bear  the  burden  of  every  expense.  In  such  fashion 
did  they  use  her  estate,  and  to  that  extent  they  charged 
her  account.  By  such  methods  and  by  like  artifices 
they  bring  appellant  into  their  debt  $47,102.61,  in  which 
is  included  an  item  of  $6,558.11,  as  interest  on  moneys 
claimed  to  have  been  advanced  for  her  account.  This 
account  serves  but  one  useful  purpose,  viz.:  to  verify 
the  fact  that  the  bonds  were  appellant's,  and  in  this 
respect  it  is  flatly  contradictory  to  the  oath  of  Lawton 
C.  Bonney  that  the  thirty-one  railroad  bonds  were  not 
appellant's,  for  in  his  eagerness  to  swell  the  amount 
of  this  pretended  claim,  appellant  is  charged  $9,000  as 
the  value  of  these  thirty-one  bonds,  which  Lawton  C. 
Bonney,  without  right  and  in  violation  of  the  confidence 
placed  in  his  assumed  integrity  by  appellant,  and  in 
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abuse  of  that  trust  and  confidence,  disposed  of  them, 
and  refused  either  to  restore  them  on  demand  or  pay 
their  value,  and  now  adds  to  his  inexcusable  and  ques- 
tionable conduct  by  denying  that  the  bonds  were  appel- 
lant's  at  alL 

The  fallacy  of  the  contention  of  appellee,  that  the  re- 
lease was  given  by  appellant  to  him  for  a  valuable  con- 
sideration, arises  from  the  imwarranted  assimiption 
that  the  money  and  notes  delivered  and  the  real  estate 
conveyed  to  Lamb  as  trustee  for  appellant  and  her  chil- 
dren moved  from  him  and  not  from  his  brother  Charles, 
and  that  the  consideration  for  this  property  was  the 
settlement  of  not  only  appellant's  claim  to  the  thirty- 
one  bonds,  but  any  other  claim  that  she  might  have 
against  him,  and  the  further  contention  that  the  pay- 
ment of  the  $2,500  in  cash  and  the  giving  of  the  notes 
amounting  to  $10,000,  which  he  obligated  himself  to 
pay,  placing  himself  as  to  the  notes  in  the  position  of 
a  surety,  was  a  consideration  for  the  release.  In  the 
first  place,  we  have  grave  doubts,  from  the  trend  of  the 
evidence  in  this  record,  that  if  appellee  should  pay  the 
notes  himself  he  would  then  have  requited  appellant 
in  the  amount  which  would  be  her  due  on  a  fair  accoxmt- 
ing  for  money  received  by  the  firm  of  Bonney  Bros. 
from  the  proceeds  of  her  property,  for  which,  as  a 
member  of  that  firm,  he  would  be  personally  liable  to 
her  to  pay.  The  real  estate  conveyed  to  Lamb  was 
largely  obtained  with  money  and  property  rightfully 
belonging  to  appellant ;  this  the  greater  weight  of  the 
evidence,  to  our  minds,  abundantly  proves.  Then 
again,  whatever  appellee  did  in  the  financial  settlement 
with  appellant  set  forth  in  the  divorce  decree,  and 
whatever  obligation  or  responsibility  he  assumed,  was 
done  and  assumed  for  and  in  the  interest  of  his  brother 
Charles.  Appellee  was  anxious  to  avoid  a  scandal 
which  would  become  public  should  appellant  seek  a 
divorce  for  Charles'  marital  infidelity,  and  to  escape 
such  a  scandal  he  was  willing,  if  not  anxious,  for  family 
reasons,  to  appease  and  mollify  her.    This  is  partly 
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evident  from  the  fact  that  he  testified  on  the  trial  to 
sustain  the  less  seriously  regarded  charge  of  cruelty. 
The  financial  settlement  was  equally  beneficial  to  appel- 
lee. As  a  member  of  the  firm  of  Bonney  Bros,  he 
was  liable  to  account  to  appellant  for  all  his  firm^s 
dealings  with  her  property.  In  the  unsettled  condition 
of  their  affairs  it  was  to  their  mutual  advantage  to 
get  appellant's  claims  settled  and  out  of  the  way.  They 
were  anxious  to  protect  their  credit  with  their  bank, 
which  was  carrying  large  loans  for  them,  and  in  their 
efforts  to  reorganize  the  street  car  Ime  it  was  essential 
to  success  that  they  should  not  be  hampered  by  claims 
for  accounting,  with  resulting  attacks  upon  their  busi- 
ness methods  and  financial  dealings.  Appellee 's  brother 
Charles  had  been  derelict  in  his  marriage  vows ;  he  had 
treated  his  wife  badly,  as  was  established  upon  the 
trial  for  divorce  by  the  testimony  of  appellee.  He  was 
not  only  his  brother,  but  his  partner,  and  it  was  only 
natural  that  appellee  should  desire  a  settlement  for 
his  brother,  and  through  such  settlement  find  an  escape 
from  the  disagreeable  and  compromising  effects  of  the 
situation.  For  the  financial  part  of  the  difficulties  ap- 
pellee was  equally  responsible  with  his  brother  Charles 
to  appellant.  AH  these  considerations  demonstrate 
conclusively,  we  think,  that  appellee  was  acting  in  his 
own  interest  and  that  of  his  brother  Charles  in  the  set- 
tlement that  was  made  with  appellant.  That  the  set- 
tlement was  for  alimony  according  to  the  terms  of  the 
decree,  and  nothing  else.  This  being  the  conclusion 
to  which  we  have  arrived,  it  is  clear,  regardless  of  all 
other  questions,  that  the  release  from  appellant  to  ap- 
pellee was  given  without  consideration  and  is  invalid, 
and  that  a  court  of  equity,  on  that  ground  alone,  has 
jurisdiction  to  grant  the  relief  which  appellant  has 
prayed  in  her  bill. 

We  are  firmly  convinced  that  appellee  took  advan- 
tage of  appellant's  weak  and  nervous  condition  in 
threatening  to  help  her  husband  resist  her  desire  for 
a  divorce  and  to  deprive  her  of  the  custody  of  her  chil- 
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dren,  as  a  means  to  the  end  of  procuring,  without  con- 
sideration, a  release  from  the  liability  cast  upon  him 
by  the  law  in  misappropriating  appellant's  thirty-one 
railroad  bonds,  and  that  he  selected  as  the  crucial 
moment  in  which  best  to  accomplish  his  malign  pur- 
pose the  eve  of  the  hearing  of  the  divorce  suit.  Appel- 
lee unquestionably  took  an  undue  advantage  of  appel- 
lant, and  used  threats  of  resistance  to  her  application 
for  a  divorce  and  of  robbing  her  of  the  custody  of  her 
children  to  procure  the  release  without  consideration. 
Such  conduct  very  nearly,  if  not  quite,  oversteps  the 
line  where  free  action  ceases  and  duress  results. 

LeflSngwell,  however,  admits  that  while  appellant  was 
much  agitated  and  fearful  lest  she  lose  control  of  her 
children,  according  to  the  threats  made,  and  believing 
that  her  husband  and  appellee  would  resort  to  unscru- 
pulous means  to  make  possible  the  carrying  out  of  their 
threats,  yet  she  knew  what  she  was  doing  at  the  time 
and  the  consequences  which  would  follow  the  execution 
of  the  release.  It  is  apparent  that  appellant's  situation 
was  fraught  with  much  diflSculty,  and  her  freedom  of 
action,  if  not  suspended,  much  curtailed.  While,  if 
there  was  an  adequate  consideration  for  the  release, 
the  circumscribing  of  the  will  of  the  party  would  not 
be  regarded  as  suflScient  to  establish  duress  and  thereby 
avoid  it,  on  the  other  hand,  where  there  is,  as  in  this 
case,  a  total  lack  of  consideration,  the  threats  made  and 
the  undue  advantage  exercised  will  be  circumstances  of 
a  controlling  character  with  the  courts  in  according 
relief  from  a  contract  or  conveyance  so  unfairly  and 
inequitably  obtained.  The  rule  is  thus  laid  down  in 
section  948,  Pomeroy  's  Eq.  Juris.  :«<*••  When- 
ever one  person  is  in  the  power  of  another,  so  that  a 
free  exercise  of  his  judgment  and  will  would  be  impos- 
sible, or  even  diflScult,  and  whenever  a  person  is  in 
pecuniary  necessity  and  distress,  so  that  he  would  be 
likely  to  make  any  undue  sacrifice,  and  advantage  is 
taken  of  such  condition  to  obtain  from  him  a  convey- 
ance or  contract  which  is  unfair,  made  upon  an  inade- 
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quate  consideration  and  the  like,  even  though  there  be 
no  actual  duress  or  threats,  equity  may  relieve  de- 
fensively or  affirmatively.'*  Buford  v.  Louisville  etc. 
K.  R.,  82  Ky.  286 ;  Dingman  v.  Romine,  141  Mo.  466. 

We  think  that  a  presumption  of  invalidity  of  the  re- 
lease arises  from  the  circumstances  of  the  threats  made 
and  of  the  undue  advantage  taken  of  appellant 's  neces- 
sities and  her  enfeebled  health  and  nervous  condition. 
Although  we  do  not  deem  it  necessary  to,  nor  do  we, 
place  our  decision  upon  the  ground  that  the  release  was 
procured  by  duress,  it  is  sufficient  to  avoid  it  that  it 
was  exacted  without  any  consideration. 

Willetts  V.  Willetts,  104  111.  122,  was  a  case  where  the 
wife  entered  into  an  agreement  for  separate  mainte- 
nance, in  which  she  was  overreached  by  her  husband, 
and  the  settlement  was  not  commensurate  with  his 
estate.  It  was  executed  by  her  while  she  was  in  a 
weakened  condition  of  health  and  suffering  from  harsh 
treatment  at  the  hands  of  her  husband.  She  filed  a  bill 
to  set  aside  all  the  papers  relating  to  the  contract  for 
separate  maintenance  and  for  a  separate  maintenance 
and  a  suitable  allowance.  The  trial  court  granted  the 
relief  prayed,  set  aside  the  contract  of  the  wife,  decreed 
her  separate  maintenance  with  a  suitable  allowance  for 
that  purpose.  The  decree  was  affirmed  by  the  Appel- 
late Court  in  the  Second  District,  and  in  affirming  the 
decision  of  the  Appellate  Court  the  Supreme  Court 
say:  *'We  are  of  opinion  that  no  cause  is  found  requir- 
ing that  the  decree  of  the  Circuit  Court  should  be  dis- 
turbed. The  deeds  and  contracts  and  other  papers 
which  are  set  aside  by  the  decree  of  the  Circuit  Court 
were  executed  and  accepted  by  Mrs.  Willets  under  such 
circumstances  that  we  think  the  court  was  fully  war- 
ranted in  the  conclusion  that  her  acts  were  so  far 
affected  by  the  undue  influence  of  her  husband  that  she 
has  a  right  to  have  the  same  set  aside.  ^'  Applying  this 
to  the  case  at  bar,  we  find  that  the  release  sought  to  be 
avoided  was  not  only  executed  by  imdue  influence  of 
the  husband,  but  by  the  coercion  and  improper  influ- 
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ence  of  appellee.  By  parity  of  reasoning  appellant  is 
as  much  entitled  to  avoid  her  release  as  was  the  com- 
plainant in  the  WiUetts  case  her  contract  of  separate 
maintenance. 

While  we  do  not  regard  it  as  at  all  essential  to  a 
correct  determination  of  the  rights  of  the  parties  to 
this  record  to  decide  the  applicability  or  not  of  the 
doctrine  of  res  adjudicata  fully  presented  by  the  plead- 
ings and  argued  by  counsel  in  their  respective  briefs, 
yet  we  will  advert  briefly  to  the  litigation  preceding 
this  cause,  as  necessarily  a  part  of  the  history  of  the 
case  at  bar  and  helpful  in  solving  the  rights  of  the 
parties  here. 

Charles  L.  Bonney  refusing  to  pay  any  of  the  $2,500 
notes  given  on  account  of  alimony,  appellant  proceeded 
against  him  in  the  original  cause  by  filing  a  petition 
for  a  rule  on  him  to  show  cause  why  he  did  not  pay. 
The  court  refused  to  grant  the  rule,  and  on  appellant's 
bringing  the  record  to  this  court  for  review,  we  re- 
versed the  decision  of  the  Circuit  Court  and  directed 
it  to  grant  the  rule  to  show  cause  as  prayed  in  the 
petition.    Bonney  v.  Bonney,  98  111.  App.  129. 

On  February  14, 1902,  Charles  L.  Bonney  filed  a  bill 
in  the  Circuit  Court  of  Cook  county,  setting  up  the  con- 
veyance to  Lamb  as  trustee  of  the  property  constitut- 
ing the  alimony  allowed  by  the  decree  of  divorce  be- 
tween him  and  appellant  of  December  19, 1899,  claimkig 
a  reversion  in  one-half  upon  the  death  of  appellant. 
He  alleged  non-residence  and  waste  on  the  part  of 
Lamb  as  grounds  for  his  removal  as  trustee.  Charles 
L.  Bonney,  without  notice  to  Lamb,  filed  '*an  amended 
supplemental  bill, '  ^  in  which  he  made  his  wife  and  chil- 
dren, the  appellee  and  the  People's  Trust  &  Savings 
Bank  parties,  and  prayed,  after  attacking  the  actions 
preceding  the  decree  of  divorce  and  the  settlement  of 
alimony  made  in  that  decree,  and  impugning  appel- 
lant's and  Lamb's  conduct,  charging  fraud  of  both  in 
many  matters  specified,  for  an  accounting ;  that  the  de- 
cree for  alimony  be  reviewed  and  modified;  that  the 
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four  notes  for  $2,500  each  be  considered  canceled ;  that 
a  new  trustee  be  appointed,  and  for  a  preliminary  in- 
junction enjoining  suits  commenced  or  which  might  be 
commenced  on  the  notes.  To  the  latter  bill,  Mr.  Lamb, 
appellant  and  the  bank  filed  a  general  and  special  de- 
murrer. Appellee,  after  answering,  filed  a  cross-bill, 
setting  up  the  same  matters  set  out  in  the  **  amended 
and  supplemental  bilP'  and  substantially  the  same  mat- 
ters appearing  in  the  cross-bill  in  the  case  at  bar.  Ap- 
pellee made  all  persons  in  his  brother's  bill,  including 
his  brother,  defendants,  and  prayed  inter  alia  for  an 
accounting  betweeit  appellant  and  Bonney  Bros.,  be- 
tween Charles  and  appellant  for  moneys  advanced  by 
him  for  family  expenses;  that  Lamb  be  removed  as 
trustee  and  another  appointed,  to  whom  Lamb  should 
account ;  that  the  interest  of  appellant  and  the  children, 
if  any,  in  the  property  be  determined ;  that  the  interest 
of  appellee  in  the  real  estate  be  set  oflf  in  severalty; 
that  the  $2,500  in  cash  be  returned  to  him,  etc., — in  sub- 
stance the  identical  relief  prayed  by  the  present  cross- 
bill. 

To  this  cross-bill  Lamb,  the  bank  and  appellant  filed 
a  general  and  special  demurrer.  The  children,  by  a 
guardian  ad  litem,  answered,  and  filed  a  cross-bill, 
claiming,  that  they  were  the  absolute  owners  of  one- 
half  of  the  property.  The  demurrers  to  the  '*  amended 
and  supplemental  bill"  of  Charles  was  sustained,  and 
he  took  leave  to  amend  within  five  days ;  but  instead  of 
doing  so,  he  filed  an  amendment  to  his  original  bill.  It 
being  made  to  appear  that  he  had  not  complied  with 
the  order  last  referred  to,  liis  '*  amended  and  supple- 
mental bill"  was  dismissed  by  the  court,  and  the  amend- 
ment to  the  original  bill,  having  been  filed  without 
leave,  was  stricken  from  the  files.  The  demurrers  to 
the  cross-bill  of  appellee  were  sustained,  and  it  was 
likewise*  dismissed  by  the  court.  The  cause  was  re- 
ferred to  a  master  on  the  issues  made  by  the  minors. 
The  master  heard  evidence  and  filed  his  report,  upon 
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the  coming  in  of  which  the  Circuit  Court  entered  the 
following  order : 

* '  This  cause  coming  on  to  be  heard  upon  the  plead- 
ings and  upon  the  report  of  the  master  to  whom  the 
same  was  referred,  and  it  appearing  that  the  Bank, 
Lamb  and  Margaret ' ' — appellant — ' '  were  necessary 
parties  to  this  suit  and  that  their  demurrers  were  sus- 
tained to  the  bill  of  complaint  as  amended,  and  that 
complainant  elected  to  stand  by  his  bill  as  amended, 
therefore  ordered,  that  said  master's  report  be  ap- 
proved and  the  bill  of  complaint  as  amended  be  dis- 
missed for  want  of  equity  as  to  Lamb,  Bank  and  Mar- 
garet, and  dismissed  for  want  of  necessary  parties  as 
to  the  remainder  of  said  defendants.  That  all  cross- 
bills be  dismissed  for  want  of  necessary  parties.  That 
all  defendants  to  said  bill  as  amended  recover  costs 
against  comj^lainant  and  have  execution  therefor.*' 

From  this  decree  Charles  L.  Bonney  appealed  to  this 
court,  and  appellee  and  the  minors  appeared  and  filed 
cross-errors.  This  court,  on  February  25, 1904,  in  case 
general  number  11,158,  in  an  opinion  not  reported, 
affirmed  the  decree  of  the  Circuit  Court.  Charles 
sought  a  further  review  in  the  Supreme  Court,  where 
all  of  the  parties  appeared  by  counsel,  and  the  decree 
of  the  Circuit  Court  and  the  judgment  of  this  court 
wore  affirmed.    Bonney  v.  Lamb,  210  111.  95. 

The  foregoing  recitation  of  the  nature  of  the  liti- 
gation preceding  this,  we  think,  clearly  demonstrates 
the  futility  and  vexatiousness  of  the  extended  issues 
made  in  the  pleadings  filed  and  inspired  by  appellee 
in  the  case  at  bar;  and  we  can  only  see  in  such  actions 
a  studied  and  maliciously  designed  plan  to  harass, 
annoy  and  tire  out  appellant  in  her  legitimate  contest 
in  seeking  to  establish  her  legal  rights  and  to  procure 
the  decision  of  the  courts  in  affirmance  of  them.  The 
Supreme  Court  in  case  supra,  in  characterizing  the 
pleadings,  said:  **This  record  consists  almost  wholly  of 
the  pleadings  filed  by  the  several  parties  to  the  suit, 
which  in  many  instances  are  very  voluminous,  and  it 
would  serve  no  useful  purpose  to  incorporate  even  the 
substance  thereof  in  this  opinion.  *' 
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Our  conclusion  is  that  the  report  and  recommenda- 
tions of  the  master  correctly  define  the  rights  of  the 
parties.  The  decree  of  the  Circuit  Court  is  therefore 
reversed  and  the  cause  remanded  to  that  court  with 
directions  to  enter  a  decree  in  accordance  with  the 
recommendations  of  the  master's  report,  including  the 
dismissal  of  all  the  cross-bills,  and  that  the  injunctional 
order  of  December  23,  1902,  be  vacated  and  set  aside. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Beown  dissenting. 

My  viewpoint  in  this  case  is  different  from  that  of 
the  majority  of  the  court. 

I  think  we  are  concerned  with  only  three  questions, 
and  it  seems  to  me  that  the  court  below  decided  all  of 
them  correctly  and  that  his  dismissal  of  the  bill  was  the 
necessary  result  thereof. 

The  first  is :  Was  Mrs.  Bonney  on  December  19, 1899, 
in  such  mental  condition  that  she  understood  and  ap- 
preciated what  she  was  doing  when  she  executed  the 
release  in  question!  I  think  the  answer  is  shown  by 
the  evidence  to  be  in  the  aflSrmative. 

The  second  is :  Was  Mrs.  Bonney  under  legal  duress 
when  she  signed  the  release?  I  think  the  answer  to  this 
is  in  the  negative.  Fear  of  unscrupulous  opposition  to 
her  in  her  suit  for  divorce  is  what  is  claimed  by  her. 
This  was  not  legal  duress. 

The  third  is :  Did  Lawton  Bonney  give  consideration 
for  this  release?  It  seems  to  me  plain  that  he  did.  He 
was  under  no  legal  obligation  to  furnish  any  part  of  or 
any  security  for  the  alimony  to  be  decreed  against  his 
brother.  He  did  furnish  money  and  incurred  personal 
liability  therefor,  demanding  the  release  before  he 
did  it. 

In  consideration  of  these  matters  and  without  refer- 
ence to  anything  else  treated  of  in  the  opinion  of  the 
court,  or  expressing  dissent  from  its  conclusions  on  the 
relative  reliability  of  the  testimony  therein  contained,  I 
think  the  decree  of  the  Circuit  Court  should  be  affirmed. 
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City  of  Chicago^  Defendant  In  Error^  t.  John  Brod, 

Plaintiff  in  Error. 

Gen.  No.  13^906. 

Criminal  law — when  imposition  of  fine  unjuttifiabJe.  The  im- 
position  of  a  fine  for  the  purpose  of  casting  costs  upon  a  defend- 
ant Is  Indefensible,  the  evidence  being  against  the  judgment 
rendered. 

Action  in  debt  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  John  C.  Scotel,  Judge,  presiding.  Heard  In  this  court  at 
the  October  term,  1907.    Reversed.    Opinion  filed  June  11,  1908. 

Geobge  F.  Mulligan,  for  plaintiff  in  error. 
No  appearance  by  defendant  in  error. 

Mb.  Presiding  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

This  writ  of  error  is  sued  out  to  reverse  the  judg- 
ment of  the  Municipal  Court  inflicting  a  fine  of  ten 
doilars  on  John  Brod  and  condemning  him  to  pay  the 
costs  of  his  prosecution. 

The  trouble  occurred  when  Lammers,  a  policeman, 
was  making  an  arrest.  The  man  arrested,  however, 
turned  out  to  be  half-witted  and  entirely  innocent  of 
any  wrong  doing  and  was  consequently  upon  trial  dis- 
charged. Lammers  claims  that  when  he  made  the 
foregoing  arrest  Brod  asked  him  if  he  was  a  detective, 
and  on  his  replying  in  the  affirmative  Brod  retorted, 
^^Well,  you  are  a  hell  of  a  detective,  you  are!  If  you 
are  such  a  hell  of  a  detective,  why  don't  yon  arrest 
mef  Thereupon  Lammers  placed  Brod  under  ar- 
rest. This  is  all  the  testimony  given  to  support  the 
information  filed  by  the  officer  against  Brod,  charging 
that  Brod,  in  violation  of  section  1772  of  the  Revised 
Municipal  Code  of  Chicago,  interfered  with  him  while 
he  was,  in  the  discharge  of  his  duty  as  a  policeman, 
making  an  arrest. 

Brod  denies  that  he  used  the  language  attributed  to 
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him  by  the  officer  or  that  he  spoke  to  him  at  all.  He 
further  testified  that  he  was  attracted  to  the  scene  of 
the  arrest  by  hearing  a  pistol  shot;  that  he  mingled 
in  the  crowd  and  heard  that  the  man  who  was  ap- 
parently the  centre  of  the  trouble  was  the  harmless 
man,  who  was  discharged  by  the  same  judge  who  fined 
Brod.  Brod,  in  an  ordinary  tone  of  voice,  said  to  a 
man  next  to  him,  who  he  thinks  was  Ericson,  the  har- 
ness-maker, in  reply  to  his  inquiry  as  to  what  was  the 
matter,  *'Well,  he  doesji^t  need  to  shoot  him,*'  refer- 
ring to  the  man  under  arrest.  Brod  swears  that  at 
the  time  of  making  this  remark  he  had  his  back  to 
the  policeman,  who  turned  upon  him,  grabbed  him  by 
the  throat,  saying,  **So  you  want  to  interfere  with 
this,  do  youf  After  handling  Brod  in  a  rough  and 
severe  manner,  the  officer  called  a  patrol  wagon  and 
took  Brod  in  it  to  the  station.  This  testimony  of 
Brod's  was  corroborated  in  every  material  matter  by 
the  testimony  of  two  reputable  citizens,  eye-witnesses 
of  the  whole  affair.  These  witnesses  were  in  no  wise 
impeached  or  their  veracity  assailed.  Brod  had  lived 
in  the  neighborhood  of  his  arrest  eighteen  years ;  was 
a  wholesale  and  retail  druggist,  whose  reputation  for 
good  citizenship  had  never  before  been  in  dispute. 
He  was  well  and  favorably  known  to  his  neighbors  and 
had  never  before  been  arrested. 

At  the  conclusion  of  the  hearing  the  presiding  judge 
remarked  on  the  motion  of  Brod's  counsel,  that  he  be 
discharged  **Well,  I  think  the  defendant  was  guilty  of 
indiscreet  conduct  in  making  any  remark,  but  I  am  not 
going  to  fine  him.  I  think  the  whole  thing  was  a  mis- 
take all  around.  The  people  there  knew  something 
which  the  officer  did  not  know,  it  seems,  about  Detlof, 
but  even  a  half-witted  man  could  commit  a  murder  as 
well  as  anybody  else.  However,  I  let  Detlof  go,  and 
I  am  going  to  discharge  the  defendant  with  a  caution 
against  making  any  remarks  when  an  officer  is  mak- 
ing an  arresf 

The  greater  preponderance  of  the  proof  demon- 
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strates,  to  the  satisfaction  of  any  reasonable  person, 
that  Brod  was  not  guilty  of  the  charge  of  interfering 
with  an  officer  while  making  an  arrest.  The  trial 
judge  so  clearly  indicates  by  his  language  supra. 
The  prosecuting  oflScer  unfortunately  and  without 
right  we  think,  suggested  that  Brod  pay  the  costs  if 
discharged.  The  court  then  used  this  language  in  re- 
ply to  that  suggestion:  ''Well,  what  can  I  do!  The 
officer  tells  one  story  and  is  flatly  contradicted  by  three 
reputable  witnesses  who  tell  an  entirely  different 
story.''  After  further  importunities  by  the  prosecut- 
ing officer  in  an  attempt  to  have  the  court  mulct  Brod 
with  the  costs,  the  court  said,  ''I'll  tell  you  what  we'll 
do.  Let  the  defendant  pay  the  costs  in  one  case  and 
we'll  let  it  go  that  way.  If  you  don't  want  to  pay  the 
costs  I'll  fine  you  one  dollar  and  costs,  and  then  you 
will  have  to  pay  them.  What  do  you  want  to  do!" 
Brod  requested  and  obtained  leave  to  consult  with  his 
counsel,  and  after  doing  so  declined  to  pay  any  costs, 
whereupon  the  court  said:  "Ten  dollars  and  costs. 
I'll  stand  by  our  policemen  every  time.  They  have 
got  to  be  supported." 

This  has  a  strong  flavor  of  the  old  justice  of  the 
peace  court  procedure  of  injustice  and  disregard  of 
the  legal  rights  of  the  citizen,  which  the  institution  of 
the  Municipal  Court  was  designed  to  remove.  It  is 
a  strange  doctrine  that  the  court  shall  support  the 
policemen  every  time,  right  or  wrong.  If  this  pro- 
nouncement of  the  trial  judge  is  sustainable,  where 
are  our  boasted  liberties!  Are  they  at  the  mercy  of 
policemen,  right  or  wrong!  Must  the  citizen  be  be- 
holden to  the  whim  and  humor  of  the  police  for  his 
freedom,  and  can  that  freedom  be  taken  away  without 
the  citizen  offending  against  the  law!  The  doctrine 
announced  by  the  trial  judge  is  too  dangerous  to  be 
tolerated  for  one  moment  in  the  temple  of  justice. 

We  are  not  at  all  surprised  that  the  city  of  Chicago 
fails  to  appear  and  defend  against  this  unwarrantable 
judgment,  which  through  its  prosecuting  officer  it  pro- 
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cured  to  be  entered.    It  is  indefensible  and  cannot  be 
sustained. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  plaintiff  in  error,  Brod,  is  discharged. 

Reversed. 


Talette  B.  Bockhlll,  Defendant  in  Error,  v.  Congress 
Hotel  Company,  Plaintiff  in  Error. 

Gen.  No.  13,897. 

1.  Innkeepebs— 4(?7ien  liaMUty  arises  under  section  2  of  act. 
If  a  safe  is  provided  by  an  innkeeper  (the  existence  of  the  safe 
was  assumed  for  the  purpose  of  this  decision)  which  is  not  availed 
of  by  the  guest  for  the  depositing  of  Jewelry,  a  liability  none  the 
less  arises  for  the  loss  of  such  jewelry  if  the  same  results  (as 
was  held  in  this  case)  from  the  negligence  of  an  employe  or  serv- 
ant. 

2.  Innkeepebs — when  liability  for  loss  of  jetcelry  arises.  An 
innkeeper  is  liable  for  the  loss  of  Jewelry  contained  in  a  valise 
which  is  delivered  to  a  porter  upon  the  eve  of  the  departure  of 
the  guest,  which  porter  has  been  sent  by  th^"  clerk,  at  the  request 
of  the  guest,  to  receive  such  baggage. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
WiLUAM  N.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  June  11,  1908. 

Statement  by  the  Court.  It  is  sought  by  this  writ 
of  error  to  procure  the  reversal  of  a  judgment  recov- 
ered by  defendant  in  error  against  plaintiff  in  error 
for  the  sum  of  $585  and  costs  of  suit.  The  cause  was 
tried  by  the  court,  without  a  jury,  on  a  stipulation  of 
facts  by  the  parties.  The  facts  are  as  follows :  The 
defendant,  the  Congress  Hotel  Company,  is  an  Illinois 
corporation,  its  purpose  being  the  conducting  of  a  hotel. 
For  more  than  a  year  prior  to  April  8,  1907,  it  had 
been  conducting  a  hotel,  known  as  the  Auditorium  An- 
nex, in  the  city  of  Chicago.  April  8,  1907,  Mrs.  Valette 
E.  Eockhill,  the  plaintiff,  whose  residence  was  in  Fort 
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Wayne  in  the  State  of  Indiana,  came  to  Chicago,  and 
she,  her  husband,  her  mother,  her  sister  and  another 
lady,  all  from  Fort  Wayne,  and  forming  one  party, 
became  guests  at  the  Auditorium  Annex,  and  rooms 
were  assigned  to  them.  Plaintiff  and  her  husband 
occupied  one  room  in  a  suite.  On  the  morning  of 
April  10, 1907,  plaintiif 's  husband  left  the  hotel.  April 
11,  1907,  plaintiff  and  her  party  desired  to  return  to 
their  home  in  Fort  Wayne.  The  party  had  with  them 
at  the  hotel  two  trunks,  two  hand-bags,  a  dress  suit 
case  and  a  wooden  box.  One  of  the  hand-bags  be- 
longed to  the  plaintiff  and  was  of  the  value  of  $20, 
and  she  had  packed  in  it  one  silver  hand  mirror,  of 
the  value  of  $12;  one  jewel  case  of  the  value  of  $6; 
one  Peridot  cross  of  the  value  of  $45;  one  locket  and 
chain  of  the  value  of  $23;  two  rings  of  the  value  of 
$90  each,  one  of  them  being  set  with  three  turquoises 
and  surrounded  by  diamonds,  and  the  other  with  three 
opals,  surrounded  by  diamonds ;  one  fresh  water  pearl 
ring  with  matrix  of  the  value  of  $15,  and  another  fresh 
water  pearl  ring  of  the  value  of  $10;  one  barette  for 
hair,  being  of  tortoise  shell,  with  gold  and  pearls,  of 
the  value  of  $17;  one  etched  silver  eye-glass  case  of 
the  value  of  $18;  one  pair  of  eye-glasses  of  the  value 
of  $10;  one  gold  coin  purse  of  the  value  of  $6,  which 
contained  $7  in  money ;  one  necklace  set  with  brilliants 
and  lapis  lazuli,  of  the  value  of  $15;  one  gold  brooch, 
with  small  diamonds  and  rubies,  of  the  value  of  $35; 
one  brooch  of  lotus  flower  in  gold,  with  diamonds  in 
center,  of  the  value  of  $35;  one  manicure  set  of  the 
value  of  $4 ;  one  silver  button-hook  of  the  value  of  $2, 
and  a  string  of  coral  beads  of  the  value  of  $125,  making 
a  total  value  of  $585. 

Plaintiff  then  notified  a  clerk  of  the  defendant  that 
she  intended  to  leave  the  hotel  that  day,  and  to  send 
to  her  room  for  her  baggage,  and  she  remained  in  her 
room  till  a  porter  of  defendant  came  for  the  baggage, 
which  was  about  nine  o'clock  in  the  morning,  and  shi 
then  told  the  porter  to  take  out  the  two  trunks,  the 
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dress  suit  case,  the  wooden  box  and  the  two  hand-bags, 
all  of  which  were  taken  out  of  the  room  by  the  de- 
fendant 's  porter,  in  plaintiff 's  presence ;  and  plaintiff 
requested  the  porter  to  take  the  checks  for  the  same 
to  the  head  porter's  desk,  and  said  that  she  would  go 
there  and  get  them.  Subsequently  the  plaintiff  and 
two  others  of  her  party  went  to  the  head  porter's  desk 
for  the  checks,  and  the  plaintiff  was  given  one  check 
less  than  the  number  of  pieces  of  baggage  which  she 
had  delivered  to  the  porter  in  her  room,  and  she  re- 
quested the  head  porter  to  give  her  the  other  check,  and 
was  informed  by  him  that  those  were  the  only  checks  he 
had.  Plaintiff  then  inspected  the  several  pieces  of 
baggage  and  found  that  her  own  valise,  which  con- 
tained the  above  mentioned  property,  was  missing,  and 
after  considerable  search  for  it,  the  porter  stated  that 
there  was  a  bag  missing,  and  plaintiff,  on  going  to 
the  clerk  at  the  desk  of  the  hotel,  was  told  that  dili- 
gent search  would  ];>e  made  for  it,  and  that  when  found 
it  would  be  forwarded  to  her  at  Fort  Wayne,  Indiana. 
Plaintiff  has  not  seen  the  valise,  or  any  of  its  contents, 
since  it  was  delivered  to  the  hotel  porter  at  her  room 
on  the  morning  of  April  11, 1907.  On  plaintiff's  return 
home,  April  11,  1907,  she  informed  her  husband,  Mr. 
Howell  C.  Rockhill,  of  her  loss,  and  he  telephoned  to 
the  defendant,  inquiring  whether  the  lost  piece  of  bag- 
gage had  been  located,  and  was  told  that  it  had  not, 
and  April  13,  1907,  the  defendant  telephoned  to  him 
that  it  was  exhausting  every  effort  to  locate  the  grip, 
and  would  write  him  soon,  since  which  time  Mr.  Rock- 
hill has  received  no  communication  from  the  defendant. 
Plaintiff  made  demand  on  defendant  to  be  reimbursed 
for  her  loss,  and  the  demand  was  refused.  The  stipula- 
tion contains  the  following: 

''It  is  further  stipulated  that  The  Congress  Hotel 
Company,  at  the  time  of  the  alleged  loss  of  plaintiff's 
property,  as  mentioned  in  the  stipulation  herein,  had 
complied  fully  with  all  the  laws  of  the  State  of  Illinois, 
regarding  the  posting  of  notices  under  the  so-called 
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*  Inn-Keepers  Act^  of  said  State  of  Illinois,  and  it  is 
further  stipulated,  that  the  plaintiff  herein  at  no  time 
gave  said  hotel  company,  directly  or  indirectly,  any 
notice  whatsoever  that  the  bag  or  traveling  satchel 
mentioned  in  the  stipulation  herein  contained  any  of 
the  articles  shown  by  said  stipulation,  and  gave  to  said 
hotel  company  no  notice,  directly  or  indirectly,  of  the 
contents  or  value  of  said  bag,  as  set  forth  in  said  stipu- 
lation. ' ' 

The  defendant  demurred  to  the  evidence  and  the 
court  overruled  the  demurrer,  and  thereupon  defend- 
ant moved  the  court  to  render  judgment  for  $66  against 
the  defendant,  the  same  being  the  value  of  certain  of 
the  articles  above  mentioned,  which  motion  the  court 
refused,  and  the  court,  after  passing  on  certain  propo- 
sitions tendered  as  propositions  of  law,  found  for  the 
plaintiff,  assessed  her  damages  at  $585,  overruled  a 
motion  for  a  new  trial  and  rendered  judgment  on  the 
finding. 

Goodrich,  Vincent  &  Bradley,  for  plaintiff  in  error; 
Joseph  M.  Griffen,  of  counsel. 

W.  S.  Oppenheim,  for  defendant  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Counsel  for  plaintiff  in  error  rely  on  the  act  of  1861, 
entitled  *'An  Act  for  the  protection  of  inn-keepers,'' 
which  is  as  follows : 

'*Sec.  1.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  That 
hereafter  every  landlord  or  keeper  of  a  public  inn  or 
hotel  in  this  state,  who  shall  constantly  have  in  his  inn 
or  hotel  an  iron  safe,  in  good  order,  and  suitable  for 
the  safe  custody  of  money,  jewelry  and  other  valuable 
articles,  belonging  to  his  guests  or  customers,  shall 
keep  posted  up  conspicuously,  in  the  office,  also  at  the 
inside  of  every  entrance  door  of  every  public,  sleeping, 
bar,  reading,  sitting  and  parlor  room  of  his  inn  or 
hotel,  notices  to  his  guests  and  customers  that  they 
must  leave  their  money,  jewelry  or  other  valuables 
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with  the  landlord,  his  agent  or  clerk,  for  safe  keeping, 
that  he  may  make  safe  deposit  of  the  same  in  the  place 
provided  for  that  purpose. 

'  *  Sec.  2.  That  such  landlord,  hotel  or  inn  keeper  as 
shall  comply  with  the  requirements  of  the  first  section 
of  this  act,  shall  not  be  liable  for  any  money,  jewelry, 
or  other  valuables,  of  gold,  silver  or  rare  and  precious 
stones,  that  may  be  lost,  if  the  same  is  not  delivered 
to  said  landlord,  hotel  or  inn  keeper,  his  agent  or  clerk, 
for  deposit,  unless  such  loss  shall  occur  by  the  hand  or 
through  the  negligence  of  the  landlord,  or  by  a  clerk 
or  servant  employed  by  him  in  such  hotel  or  inn :  Pro- 
vided, that  nothing  herein  contained  shall  apply  to  such 
amoimt  of  money  and  valuables  as  is  usual,  common 
and  prudent  for  any  such  guest  to  retain  in  his  r6om 
or  about  his  person. ' '   Hurd  's  Rev.  Stats.  1905,  p.  1154. 

It  may  be  noted  here  that  it  does  not  appear  from 
the  stipulation  of  facts,  or  otherwise,  that  the  plaintiif 
in  error  had  in  its  hotel  any  iron  safe,  as  provided  in 
section  1  of  the  act.  However,  no  question  as  to  this 
is  raised  by  counsel  for  defendant  in  error,  and  we 
will,  therefore,  consider  the  case  on  the  presumption 
that  plaintiff  in  error  had  such  safe  in  its  hotel.  Coun- 
sel for  plaintiff  in  error  comment  on  this  language  in 
section  2  of  the  act, — ''unless  such  loss  shall  occur  by 
the  hand  or  through  the  negligence  of  the  landlord, 
or  by  a  clerk  or  servant  employed  by  him  in  such  hotel 
or  inn^' — and  say:  ''It  can  hardly  be  contended  that 
it  was  intended  by  this  section  that  the  guest  could 
entrust  his  jewelry  and  valuables  to  any  and  all  em- 
ployes, from  bootblack  or  porter  up,  without  notice  to 
anyone  in  authority,  with  the  expectation  and  right  of 
holding  the  unknowing  inn-keeper  absolutely  responsi- 
ble for  the  safety  of  all  such  property.  '^  This  language 
is  inapplicable  to  the  facts  of  the  present  case.  If  the 
defendant  in  error  had  deposited  the  articles  in  ques- 
tion in  the  hotel  company's  safe,  kept  for  that  and 
like  purposes,  she  certainly  would  have  had  the  right, 
and  it  would  have  been  necessary  to  withdraw  them 
from  the  safe  and  pack  them  in  her  valise  or  bag  on 
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the  day  she  intended  leaving  the  hotel.  She  did  pack 
them  in  her  valise  or  bag  on  the  morning  of  that  day, 
and  did  not  deliver  the  package  in  which  they  were 
to  anyone,  ''without  notice  to  anyone  in  authority." 
On  the  contrary,  she  sent  word  to  the  clerk  of  the 
hotel  ''that  she  intended  to  leave  the  hotel  that  day, 
and  to  send  up  to  her  room  for  the  baggage,**  and  a 
porter  was  sent  up  accordingly,  and  she  delivered  the 
baggage  to  the  porter  who  was  sent  up  for  it,  and  the 
baggage  was  lost,  whether  while  in  the  hands  of  the 
porter  to  whom  she  delivered  it,  by  the  implied  author- 
ity of  plaintiff  in  error,  or  at  the  head  porter's  office, 
does  not  appear.  The  loss  was,  clearly,  as  we  think, 
within  the  exception  to  the  innkeeper's  non-liability  in 
section  2  of  the  act,  commencing  with  the  word  "un- 
less." It  could  not  have  occurred  otherwise  than  by 
the  negligence  of  the  porter  to  whom  it  was  delivered 
by  defendant  in  error,  and  who  was  sent  to  take  it 
out  of  the  room  of  the  defendant  in  error,  or  by  the 
negligence  of  the  head  porter ;  and  the  clerk,  the  porter 
to  whom  defendant  in  error  delivered  the  baggage,  and 
the  head  porter  were  all  servants  of  plaintiff  in  error. 

' '  An  inn  or  hotel  keeper  is  a  guarantor  for  the  good 
conduct  of  his  household,  including  those  engaged  in 
his  service. ' '  Johnson  v.  Richardson,  17  HI.  302,  305 ; 
Cunningham  v.  Bucky,  42  W.  Va.  671, 

Negligence  cannot  be  predicated  on  the  act  of  de- 
fendant in  error  in  delivering  the  baggage  to  the  hotel 
company's  servant,  sent  by  the  hotel  company's  clerk 
to  receive  it. 

In  Bendetson  v.  French,  46  N.  Y.  266,  French  was 
the  proprietor  of  a  hotel  in  New  York  city,  in  which 
Bendetson  was  a  guest  from  October  4th  till  and  in- 
cluding October  8,  1861.  On  the  morning  of  October 
8th  he  presented  to  the  clerk  at  the  hotel  office  a  box 
sixteen  inches  long,  ten  inches  wide  and  about  seven 
inches  high,  wrapped  in  oil  cloth  and  tied  with  a  cord, 
which  contained  watches,  jewelry  and  other  valuables, 
and  requested  the  clerk  to  place  the  box  in  the  safe 
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for  valuables,  without  notifying  the  clerk  of  its  con- 
tents, when  the  clerk  told  him  to  take  the  box  to  his 
room,  saying  it  would  be  just  as  safe  there.  The 
plaintiff  took  the  box  to  his  room  and  put  it  in  his 
trunk,  which  he  locked,  locked  the  room,  gave  the  key 
of  the  room  to  the  clerk,  and  left  the  hotel.  He  re- 
turned to  the  hotel  at  one  o'clock  p.  m.,  went  to  his 
room,  packed  his  trunk,  in  which  the  box  then  was  and 
safe,  and  locked  the  door  of  his  room  and  gave  the  key 
of  the  room  to  the  clerk,  telling  him  that  he  intended 
to  leave  for  Syracuse,  where  he  lived,  on  the  first  train. 
He  then  left  the  hotel,  but  returned  in  a  short  time 
and  paid  his  bill  and  inquired  for  his  trunk,  and  on 
being  told  that  it  had  not  been  brought  down,  he  went 
with  a  porter  to  his  room  for  his  trunk,  and  found 
that  the  room  had  been  entered,  the  trunk  broken  open 
and  the  watches  and  jewelry  stolen.  The  court  held 
that  there  was  a  neglect  to  deposit,  the  clerk  not  having 
been  notified  of  the  contents  of  the  box,  but  said :  * '  The 
statute  is  very  broad  in  its  language, .  that  *if  such 
guest  shall  neglect  to  deposit,  etc.,  the  proprietor  shall 
not  be  liable  for  any  loss  of  such  money^  etc.,  sustained 
by  such  guest,  by  theft  or  otherwise.'  This  was  evi- 
dently aimed  at  losses  that  should  occur  by  such  neg- 
lect. It  could  have  no  reference  to  losses  at  the  inn 
occurring  before  the  guest  had  the  opportunity  to  make 
such  deposit,  or  after  he  had  packed  his  trunk,  lockect 
his  room,  and  given  notice  for  immediate  departure, 
etc.,  delivered  up  the  key  of  his  room  to  the  clerk,  to 
have  his  trunk  brought  down.  (Stanton  v.  Leland,  4 
E.  D.  Smith  88.)  Had  the  valuables  been  in  the  cus- 
tody of  the  clerk  in  the  safe,  they  must  have  been  de- 
livered to  the  guest  to  be  packed  prior  to  his  departure, 
and  if  lost  thereafter  without  the  fault  of  the  guest,  the 
landlord  would  be  liable. ' '  Judgment  rendered  by  the 
trial  court  for  the  plaintiff  was  aflSrmed.  It  does  not 
appear  from  the  opinion  that  the  New  York  statute 
contained  an  exception  to  the  innkeeper's  non-liability. 
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as  does  our  statute.    The  contrary  is  indicated  by  tiie 
opinion. 

In  Labold  v.  Southern  Hotel  Co.,  54  Mo.  App.  567, 
it  is  held  that  the  hotel  company  was  liable  to  a  guest 
for  the  loss  of  an  overcoat  which  the  guest  had  left  in 
the  coat  room,  in  charge  of  a  servant  of  the  company, 
when  he  went  into  the  dining  room.  See,  also,  Williams 
V.  Moore,  69  111.  App.  618.  We  have  examined  the 
authorities  cited  by  counsel  for  plaintiff  in  error,  and 
do  not  think  them  applicable  to  the  facts  in  this  case. 

The  judgment  will  be  affirmed. 

'Affirmed. 


Charles  Krueger,  Plaintiff  in  Error,  v.  The  People  of 
the  State  of  Illinois,  Defendant  in  Error. 

Gen.  No.  13,915. 

1.  WoBDB  AND  pHBASES — wheu  "havc"  CQuivalent  of  **had".  Held, 
that  the  word  "have"  used  in  an  indictment  returned  under  the 
gambling  statute  was,  from  the  context,  the  equivalent  of  "had". 

2.  Pleading — when  defect  in  form  of  indictment  must  be  availed 
of,  A  mere  technical  or  clerical  error  pertaining  to  a  matter  of 
form  must  be  availed  of  by  motion  to  quash. 

Proceeding  by  information.  Error  to  the  Municipal  Coart  of 
Chicago;  the  Hon.  E.  K.  Walker,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  June  11, 
1908.    Rehearing  denied  June  22,  1908. 

Edwakd  H.  Morris,  for  plaintiff  in  error, 

John  J.  Healy  and  F.  L.  Barnett,  for  defendant  in 
error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  conrt. 
An  information  was  filed  in  the  Municipal  Court  of 
Chicago  in  which  it  is  averred  as  follows : 

'*That  Charles  Krueger,  late  of  the  city  of  Chicago, 
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heretofore,  towit :  on  the  24th  day  of  July,  A.  D.  1907, 
at  the  city  of  Chicago  aforesaid,  unlawfully  and  know- 
ingly have  in  his  possession  for  the  purpose  of  gaming  a 
certain  writing  and  paper  and  document  representing 
and  being  a  record  of  a  chance  share  and  interest,  in 
numbers  drawn  and  to  be  drawn  and  which  papers, 
writing  and  documents  aforesaid  is  commonly  called 
policy  and  in  the  nature  of  a  bet,  wager  and  insurance 
upon  the  drawing  and  drawn  numbers  of  a  public  and 
private  lottery  in  violation  of  sections  185A,  185B  and 
185C  of  chapter  38  of  the  Revised  Statutes  of  this  State 
of  Illinois — contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. ' ' 

The  defendant  pleaded  not  guilty.  The  jury  found 
him  guilty,  and  the  court,  after  overruling  motions  for 
a  new  trial  and  in  arrest  of  judgment,  sentenced  the 
defendant  to  hnprisonment  in  the  House  of  Correction 
of  the  city  of  Chicago  for  three  months,  and  to  pay  a 
fine  of  $500  and  the  costs. 

The  information  is  filed  under  section  2  of  *'An  Act 
for  the  prevention  of  Policy  playing,''  in  force  July  1, 
1905,  Kurd's  Rev.  Stat.  1905,  p.  709,  which  section  is 
as  follows : 

**A  person  who  keeps,  occupies  or  uses,  or  permits 
to  be  kept,  occupied  or  used,  a  place,  building,  room, 
table,  establishment  or  apparatus  for  policy  playing 
or  for  the  sale  of  what  are  commonly  called  'lottery 
policies,'  or  who  delivers  or  receives  money  or  other 
valuable  consideration  in  playing  policy,  or  in  aiding 
in  the  playing  thereof,  or  what  is  commonly  called  a 
'lottery  policy,'  or  for  any  writing,  paper  or  document 
in  the  nature  of  a  bet,  wager  or  insurance  upon  the 
drawing  or  drawn  numbers  of  any  public  or  private 
lottery;  or  who  manages  or  promotes  any  'lottery 
policy,'  or  the  game  commonly  called  'policy,'  or  who 
shall  have  in  his  possession,  knowingly,  any  writing, 
paper  or  document,  representing  or  being  a  record  of 
any  chance,  share  or  interest  in  numbers  sold,  drawn 
or  to  be  drawn,  or  in  what  is  commonly  called  'policy,' 
or  in  the  nature  of  a  bet,  wager  or  insurance,  upon 
the  drawing  or  drawn  numbers  of  any  public  or  pri- 


512  Appellate  Courts  op  Illinois. 

Vol.  141.]  Kruoger  v.  The  People. 

vate  lottery;  or  any  paper,  print,  writing,  numbers, 

device,  policy  slip,  or  article  of  any  kind  such  as  is 
commonly  used  in  carrying  on,  promoting  or  playing 
the  game  commonly  called  'policy' ;  or  who  is  the  owner, 
agent,  superintendent,  janitor  or  caretaker  of  any 
place,  building  or  room  where  policy  playing  or  the 
sale  of  what  are  commonly  called  lottery  policies,'  is 
carried  on,  with  his  knowledge,  or  who  aids,  assists,  or 
abets  in  any  manner,  in  any  of  the  offenses,  acts  or 
matters  herein  named,  shall  upon  conviction  for  the 
first  offense  be  confined  in  the  county  jail  for  not  more 
than  one  year,  or  be  fined  not  less  than  two  hundred 
dollars  nor  more  than  one  thousand  dollars,  or  both; 
and  upon  conviction  for  the  second  oifense  be  im- 
prisoned in  the  penitentiary  not  less  than  one  year 
nor  more  than  two  years." 

Counsel  for  defendant  objects  that  the  word  had 
should  have  been  used  in  the  information,  instead  of 
the  word  ''have,"  next  after  the  word  "knowingly," 
or  else  that  the  word  did  should  have  been  used  next 
after  the  words  ' '  Chicago  aforesaid, ' '  and  that  the  in- 
formation as  drafted  is  fatally  defective.  The  use  of 
the  word  "have"  instead  of  had  is  clearly  a  mere 
clerical  error,  and  it  is  evident  that  past  time  was 
intended  by  the  pleader,  because  the  information  was 
filed  July  25th,  and  the  time  averred  under  a  videlicet 
is  July  24th.  We  regard  the  objection  as  purely  tech- 
nical, which  could  have  been  taken  advantage  of,  if  at 
all,  by  motion  to  quash,  which  motion  the  defendant 
did  not  make,  but  pleaded  not  guilty  and  went  to  trial 
on  the  merits.  It  is  now  too  late  to  make  the  objec- 
tion. Sectic  n  9  of  Division  11  of  the  Criminal  Code 
provides :  "  AU  exceptions  which  go  merely  to  the  form 
of  an  indictment  shall  be  made  before  trial,  and 
no  motion  in  arrest  of  judgment  shall  be  sustained,  for 
any  matter  not  affecting  the  real  merits  of  the  offense 
charged  in  the  indictment."  Ilurd's  Rev.  Stat.  1905, 
p.  743.  See,  also,  Curtis  v.  The  People,  Breese  256; 
Brennan  v.  The  People,  110  111.  535. 

It  is  further  contended  that  the  information  is  de- 
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fective  in  substance,  in  omitting  the  word  sold  next 
after  the  words  *' interest  in  numbers,  ^^  so  that  the 
reading  would  be,  ''interest  in  numbers  sold,  drawn 
and  to  be  drawn.''  This  objection  arises,  as  we  think, 
from  a  misconstruction  of  the  statute.  The  language 
and  punctuation  of  the  statute  are:  **or  who  shall  have 
in  his  possession,  knowingly,  any  wjiting,  paper  or 
document,  representing  or  being  a  record  of  any  chance, 
share  or  interest  in  numbers  sold,  drawn  or  to  be 
drawn,  or  in  what  is  commonly  called  policy,'*  etc. 
Counsel  construes  this  language  as  referring  exclu- 
sively to  numbers  sold ;  but  we  think  the  section  refers 
not  only  to  numbers  sold,  but  to  numbers  drawn  or  to 
be  drawn ;  that  the  language  is  elliptical,  and  that  sup- 
plying the  understood  words,  the  reading  would  be, 
**or  who  shall  have  in  his  possession,  knowingly,  any 
writing,  paper  or  document,  representing  or  being  a 
record  of  any  chance,  share  or  interest  in  numbers  sold, 
or  in  numbers  drawn  or  to  be  drawn,  or  in  what  is 
commonly  called  policy,"  etc. 

The  evidence  is  that  police  officers  Hardy  and  Hall 
went  to  the  defendant's  place,  in  the  city  of  Chicago, 
about  twelve  o'clock  noon,  July  24,  1907,  and  found 
there  six  persons,  the  defendant  not  then  being  pres- 
ent; that  some  of  the  persons  present  talked  about 
having  made  a  bet  that  morning;  that  shortly  before 
one  o'clock  p.  m.  the  defendant  came  in  and  said  he 
was  a  little  late,  but  everything  was  all  right,  and  he 
put  his  hand  in  his  pocket  and  drew  out  certain  slips 
and  distributed  them  to  the  persons  there,  other  than 
the  officers,  when  those  persons  started  to  leave  the 
place  and  the  officers  followed  them,  arrested  them,  and 
took  from  them  the  slips  which  the  defendant  had  given 
to  them.  One  of  each  of  three  kinds  of  these  slips  was 
put  in  evidence,  each  slip  having  numerous  numbers 
on  it.  Officer  Hardy  testified  that  he  knew  how  the 
game  of  policy  was  played,  and  gave  a  lengthy  explana- 
tion of  how  it  is  played,  and  testified  that  the  slips  were 
records  of  drawings,  and  it  appears  from  his  evidence 
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that  a  record  of  tiie  drawings  is  a  necessary  part  of 
the  game. 

We  find  no  error  in  the  giving  or  refusal  of  any  in- 
struction, or  in  the  record. 

The  judgment  will  be  affirmed. 


City  of  Chicago,  Appellant,  y.  William  Beld,  Jr.,  Ap- 
pellee. 

een.  No.  13,400. 

1.  Praotiox— 4o7i0n  nexoly  discovered  evidence  not  ground  for  neio 
trial.  Newly  discovered  evidence  of  an  Impeachins  character  la  not 
ground  for  new  trial. 

2.  Negugenge — when  sidewalk  defectively  constructed.  It  la  a 
question  for  the  jury  whether  a  sidewalk  constructed  at  a  distance 
above  the  ground  is  defective  and  dangerous  if  unprovided  with 
guard  rails.  So  held  in  a  case  where  the  evidence  showed  that  the 
particular  sidewalk  was  in  constant  use  by  children. 

3.  Vebdict — when  not  excessive.  A  verdict  for  $2,000  in  an  ac- 
tion for  personal  injuries  is  not  excessive  where  It  appears  that 
the  plaintlft,  a  boy  of  the  age  of  about  four  years,  received  as  a  re- 
sult of  the  accident  a  permanent  injury  In  the  nature  of  a  de- 
formity. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodobe  BESiVTAiro,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  June  11,  1908. 

Statement  by  the  Conrt.  This  is  an  appeal  by  the 
City  of  Chicago  from  a  judgment  of  the  Superior  Court 
against  it  and  in  favor  of  the  plaintiff,  William  Beid, 
Jr.,  for  $2,000,  entered  July  19,  1906.  The  judgment 
was  entered  on  the  verdict  of  a  jury  in  an  action  on 
the  case  for  a  personal  injury  through  the  n^ligence 
of  the  defendant. 

The  declaration  originally  consisted  of  two  counts, 
to  which,  however,  two  other  counts  were  added  by 
amendment. 
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When  the  first  two  counts  were  filed  certain  persons 
doing  business  as  Agnew  &  Co.  were  co-defendants 
with  the  City  of  Chicago.  The  suit  was  discontinued 
against  them  before  the  two  additional  counts  were 
filed. 

The  first  count  charges  that  these  contractors,  Agnew 
&  Co.,  on  October  6, 1901,  were  engaged  in  setting  cer- 
tain foundations  for  the  structure  of  the  Metropolitan 
Elevated  Railroad,  and  for  a  station  thereof,  at  or  near 
the  point  where  Twenty-first  street  crosses  Kedzie 
avenue,  which  streets  were  public  streets  under  the  con- 
trol of  the  defendant ;  that  these  contractors  had  placed 
a  plank  upon  the  sidewalk  of  Kedzie  avenue,  which 
sidewalk  was  in  the  possession  and  control  of  the  city ; 
that  one  end  of  this  plank  rested  on  the  ground  and  the 
other  end  upon  the  sidewalk,  extending  between  six 
and  twelve  inches  over  it;  that  the  city  on  October  6, 
1906,  and  for  a  long  time  prior  thereto,  knew  that  the 
contractors  had  placed  said  plank  on  said  sidewalk, 
and  that  it  had  been  allowed  to  remain  there  for  an 
unreasonable  time,  or  by  the  exercise  of  reasonable 
care  might  have  known  of  these  things  in  time  to  have 
caused  it  to  be  removed;  that  nevertheless  it  negli- 
gently allowed  the  plank  to  remain  on  the  sidewalk, 
knowing  it  to  be  a  dangerous  obstruction ;  that  in  con- 
sequence the  plaintiff,  a  child  four  years  old,  lawfully 
passing  along  said  sidewalk  with  due  care  and  caution 
for  a  child  of  his  age,  stumbled  over  the  end  of  said 
plank  which  was  protruding  over  said  sidewalk,  and 
fell  three  or  four  feet  to  the  ground,  breaking  a  leg 
and  suffering  other  injuries. 

The  second  count  first  charges  that  on  the  date  of 
the  accident  the  City  of  Chicago  was  *' maintaining 
and  assuming  controP'  over  the  sidewalk  in  question, 
'*  which  sidewalk  aforesaid  was  at  an  elevation  of  from 
three  to  four  feet  above  the  surface  of  the  ground  and 
had  no  railing  or  protection  on  either  side,^'  in  conse- 
quence of  which  it  became  and  was  exceedingly  danger- 
ous and  unsafe  for  persons  passing  along  and  over  said 
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walk.  It  then  sets  out  certain  ordinances  of  the  City 
of  Chicago  prohibiting  obstructions  on  sidewalks  and 
reiquiring  policemen  to  endeavor  to  remove  any  that 
may  exist,  and  if  not  able  to  do  so  to  report  them  to 
the  Department  of  Public  Works,  which  shall  remove 
them.  It  then  alleges  the  location  of  the  plank  on  the 
sidewalk,  the  knowledge  of  the  city  thereof,  the  negli- 
gence of  the  city  in  allowing  it  to  remain  there,  and 
the  accident  of  the  plaintiff  in  consequence  thereof, 
substantially  as  does  the  first  count. 

The  first  additional  or  third  coimt  of  the  declaration 
alleges  the  control  by  the  city  of  the  sidewalk  in  ques- 
tion, and  that  it,  at  the  date  of  the  accident  and  for 
a  long  time  prior  thereto,  negligently  maintained  the 
same  at  an  elevation  of  from  three  to  five  feet  above 
the  ground,  without  placing  any  railing  or  guard  along 
its  edge;  that  this  construction  and  maintenance  were 
exceedingly  dangerous  and  imsafe,  which  the  City  of 
Chicago  knew  or  should  have  known;  also  it  alleges 
that  a  plank  used  about  the  construction  of  a  station 
for  the  Metropolitan  Elevated  Railroad  Company  had, 
prior  to  the  date  of  the  accident,  been  so  placed  on  the 
sidewalk  that  the  end  of  the  plank  projected  over  the 
sidewalk  about  one  foot,  and  that  the  city  negligently, 
although  having  notice  of  this  situation,  allowed  it  to 
remain  there;  that  the  plaintiff,  as  described  in  the 
other  counts,  stumbled  over  the  end  of  the  plank,  and 
'  *  through  the  negligence  of  the  defendant  in  permitting 
said  plank  to  remain  upon  said  sidewalk,  and  through 
the  negligence  of  the  defendant  in  failing  to  erect 
guards  or  a  railing  along  the  edge  of  said  sidewalk,'' 
the  plaintiff  fell,  etc. 

The  second  additional  or  fourth  count  avers  that  the 
described  sidewalk  was  much  frequented  by  the  public 
and  by  small  children  passing  along  and  over  the  same, 
and  that  it  became  and  was  the  duty  of  the  defendant, 
the  City  of  Chicago,  to  erect  a  railing  or  guard  along 
the  side  of  said  walk  to  prevent  the  public  and  espe- 
cialljr  small  children  from  falling  from  the  same;  but 
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that  nevertheless  the  city  negligently  erected  and  main- 
tained the  sidewalk  at  an  elevation  of  from  three  to 
five  feet  above  the  level  of  the  gronnd,  without  such 
guards,  which,  so  constructed  and  maintained,  was  ex- 
ceedingly dangerous;  all  of  which  was  known  to  the 
defendant.  The  count  then  describes  the  accident  to 
the  plaintiff  as  happening  from  his  tripping  over  the 
plank  which  was  protruding  over  the  edge  of  the  side- 
walk, and  charges' that  *'by  and  through  the  negligence 
and  carelessness  of  the  defendant,  the  City  of  Chicago, 
in  failing  to  erect  a  guard  or  railing  along  the  edge  of 
said  sidewalk  where  the  same  is  elevated  above  the 

* 

ground,  said  plaintiff  fell  from  said  sidewalk  to  the 
ground,  a  distance  of  from  three  to  five  feet, ' '  and  was 
injured,  etc. 

To  all  these  counts  the  City  of  Chicago  pleaded  the 
general  issue.  After  the  verdict  had  been  rendered,  the 
defendant  moved  for  a  new  trial,  basing  the  motion 
partly  on  an  allegation  of  newly  discovered  evidence, 
supported  by  affidavits  of  various  persons.  The  motion 
was  denied. 

In  this  court  the  appellant  has  assigned  errors,  alleg- 
ing: That  the  verdict  and  judgment  are  contrary  to 
the  law  and  the  evidence;  that  the  court  erred  in  not 
taking  the  case  from  the  jury  by  a  peremptory  instruc- 
tion in  its  favor ;  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial ;  in  entering  judgment  on  the 
verdict ;  in  admitting  improper  evidence  for  the  appel- 
lee ;  in  excluding  proper  evidence  for  the  appellant ;  in 
giving  improper  instructions  asked  by  the  appellee,  and 
in  refusing  to  give  proper  instructions  asked  by  the 
appellant ;  and  also  in  modifying  instructions  asked  by 
appellant  and  giving  them  as  modified. 

It  also  alleges  that  the  damages  are  excessive,  and 
that  the  verdict  is  the  result  of  passion  and  prejudice. 

Frank  D.  Aybrs,  for  appellant;  Edwakd  C.  FrroH 
and  Harry  W.  Standidgb,  of  counsel. 

MoCasrill  &  Son,  for  appellee. 
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Mb.  JrrsTicB  Bbown  delivered  the  opinion  of  the  court. 

The  decision  of  this  appeal  has  been  delayed  much 
beyond  the  time  at  which  it  would  have  been  made  had 
we  not  hoped  since  the  submission  of  the  cause  and  its 
first  consideration  by  us,  for  decisive  utterances  from 
the  Supreme  Court  on  some  of  the  questions  discussed 
by  counsel.  But  the  cause  pending  in  the  Supreme 
Court,  to  which  we  looked  for  such  help,  has  been  dis- 
posed of  on  a  question  of  jurisdiction  without  an  inves- 
tigation of  its  merits  or  the  propositions  of  law  in- 
volved in  it.  We  have,  therefore,  re-investigated  the 
case  at  bar  and  reached  an  unanimous  opinion  that 
although  in  many  of  its  aspects  presenting  close  ques- 
tions, the  judgment  should  be  affirmed. 

The  contention  of  the  plaintiff  in  this  case  is  two- 
fold. It  is  that  the  city  has  the  duty  of  keeping  its 
sidewalks  free  from  dangerous  obstructions  (it  being 
conceded,  of  course,  that  this  duty  is  dependent  on  the 
knowledge  of  the  obstruction  by  the  city  or  the  oppor- 
tunity and  obligation  to  acquire  such  knowledge),  and 
that  it  has  also  the  duty  of  constructing  and  maintain- 
ing guard  rails  on  its  sidewalks  when  their  edges  are 
so  far  above  the  ground  that  they  would  be  dangerous 
otherwise.    Both  these  duties,  it  is  said,  were  neglected. 

The  first  count  of  the  declaration  is  based  on  the  first 
contention  entirely;  the  second  and  third  counts  upon 
both.  These  two  counts  allege  both  duties  and  the  con- 
current violation  of  both  by  the  defendant,  resulting  in 
the  accident.  The  fourth  count  is  based  on  the  second 
contention  alone. 

It  is  urged  by  the  defendant  that  the  verdict  was 
against  the  weight  of  the  evidence.  This  position,  how- 
ever, involves  the  assumption,  to  be  hereafter  noticed, 
that  the  fourth  count  of  the  declaration  did  not  state  a 
cause  of  action — ^in  other  words,  that  it  was  not  a  ques- 
tion for  the  jury  whether  the  absence  of  guard  rails 
made  the  sidewalk  dangerous,  and  was  by  itself  negli- 
gence which  was  the  proximate  cause  of  the  accident 
On  this  assumption  the  counsel  for  the  defendant  says : 
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'^The  question  of  appellant's  negligence,  therefore, 
hinges  on  the  alleged  protrusion  of  the  plank  upon  the 
edge  of  the  sidewalk.  On  this  point  we  think  the  eyi- 
dence  far  short  of  a  preponderance/'  He  also  says: 
^^We  submit  that  even  the  alleged  accident  is  not  estab- 
lished by  a  preponderance  of  the  evidence."  The 
meaning  of  this  last  remark  is  not  that  the  child  who 
is  plaintiff  here  did  not  break  his  leg  on  the  afternoon 
of  October  6,  1901,  but  that  it  is  not  satisfactorily 
proved  that  he  did  it  by  falling  off  the  sidewalk. 

It  is  the  theory  of  the  defendant,  as  we  understand 
it,  that  the  plaintiff's  fall  was  from  the  plank  men- 
tioned in  the  declaration,  and  not  from  the  sidewalk; 
that  instead  of  stumbling  oVer  the  plank  and  in  con- 
sequence falling  off  the  unguarded  elevated  sidewalk, 
he  was  trying  to  get  on  the  plank  between  the  sidewalk 
and  the  street,  while  his  sister  was  playing  on  it,  and 
so  fell.  Of  this  it  seems  sufficient  to  say  that  the  ques- 
tion how  the  accident  occurred  was  for  the  jury,  and 
that  the  jury  were  instructed  that  in  order  to  find  for 
the  plaintiff  they  must  believe  that '  *  the  plaintiff  while 
passing  along  and  over  said  sidewalk  stumbled  and  fell 
over  a  plank  sticking  up  on  the  side  of  said  walk. ' '  We 
see  no  sufficient  reason  to  reverse  or  even  criticise  their 
finding  in  this  respect. 

The  only  eye-witness  of  the  accident  who  testified 
was  the  boy's  sister,  Mary  Beid,  and  she  says:  ^^I  was 
walking  with  my  brother  from  my  home.  We  were  just 
out  for  a  walk.  •  •  •  We  were  walking  along  and 
he  had  hold  of  my  hand ;  presently  he  let  go  and  tripped 
over  the  board  that  was  extending  from  the  terrace 
over  the  sidewalk.  He  tripped  over  a  plank.  The  plank 
was  about  eighteen  inches  wide  and  about  two  inches 
thick.  It  stuck  about  a  foot  above  the  walk.  The  other 
end  of  the  Board  was  down  on  the  ground.  •  •  •  At 
the  time  he  fell  over  the  board  he  let  go  of  my  hand. 

•  •  •  When  he  fell  over  the  board  he  fell  on  the 
ground."  Cross-examination  failed  to  shake  her  in 
this  story,  but  counsel  for  defendant  urge  that  it  pro- 
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duced  evidence  tending  to  show  that  she  told  a  dif- 
ferent story  to  the  foreman  of  the  contractors  men- 
tioned in  the  declaration,  three  or  four  months  after 
the  accident;  that  she  then  said  that  she  ^'was  on 
the  plank  jumping  on  it  and  causing  it  to  spring  up 
and  down,  and  that  her  little  brother,  in  trying  to  get 
on  to  the  plank,  slipped  and  fell  over  it,  and  fell 
into  the  vacant  lot/'  This  was  impeaching,  but  not 
conflicting  or  controverting  testimony.  Its  weight  was 
to  be  determined  by  the  jury  in  considering  what  it  was 
their  especial  function  to  consider — ^the  credibility  of 
the  witness  Mary  Beid.    We  must  suppose  they  did  so. 

It  seems  to  be  not  an  inappropriate  place  here  to 
note  that  the  alleged  newly  discovered  evidence  was 
of  the  same  nature,  but  of  a  greatly  inferior  kind.  It 
was  not  controverting  evidence  of  anything,  but  only 
that  Mrs.  Beid,  the  mother  of  the  plaintiff,  had  told  a 
man  on  the  day  after  the  accident  that  her  son  had 
fallen  from  the  plank  while  attempting  to  walk  down 
the  same,  and  that  the  injury  was  his  own  fault  and 
no  one  else  was  to  blame  for  it.  As  nobody  pretends 
that  Mrs.  Beid  saw  the  accident,  and  she  must  be  pre- 
sumed to  have  heard  the  story  of  it  from  the  boy  and 
his  sister,  the  evidence,  if  it  could  be  made  under  legal 
rules  competent  and  admissible  at  all — ^which  would 
seem  impossible — ^would  only  tend  to  discredit  the  girl's 
testimony,  not  to  establish  anything  else  independently. 
The  court  committed  no  error  in  ignoring  this  alleged 
cause  for  a  new  trial. 

On  the  matter,  however,  of  the  protrusion  of  the 
plank  over  the  edge  of  the  sidewalk,  so  as  to  make  a 
dangerous  obstruction,  and  its  having  been  there  a  suffi- 
cient time  to  impute  knowledge  of  that  obstruction  to 
the  city,  there  is  in  a  sense  a  conflict  of  evidence  which 
leaves  it  doubtful  just  how  far  the  board  over  which 
the  plaintiff  is  said  to  have  stumbled  extended  over  the 
sidewalk  and  how  long  it  had  been  there  and  who  put 
it  there.  But  notwithstanding  this,  there  was  evidence 
enough  that  the  plank  was  placed  there  by  the  oon- 
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tractors  for  the  Metropolitan  Elevated  Eailroad  Com- 
pany and  used  by  them  in  the  course  of  their  work,  and 
had  constituted  an  obstruction  on  the  sidewalk  for  a 
sufficient  time  to  impute  notice  therefrom  to  the  city, 
to  warrant  the  jury,  if  they  believed  it,  in  so  finding 
the  fact  to  be.  We  could  not  disturb  the  verdict  of  the 
jury,  even  if  it  necessarily  rested  on  such  a  finding  as 
possible  or  even  probable,  as  it  might  seem  to  us  that 
the  board  in  question  had  been  used  in  play  by  children 
in  the  vicinity  and  pulled  up  and  down  with  relation 
to  the  sidewalk,  at  their  pleasure. 

Again,  whether  the  obstruction,  if  the  jury  believed 
it  to  have  existed,  was  in  itself  a  dangerous  obstruction 
to  one  like  the  plaintiff — too  young  to  be  guilty  of  neg- 
ligence— ^was  a  question  for  the  jury;  so  that  even  if 
we  accepted  the  hypothesis  of  the  defendant's  counsel 
that  the  absence  of  guard  rails  or  other  protection  on 
the  edge  of  this  elevated  sidewalk,  and  the  control  and 
maintenance  of  it  in  that  condition  by  the  city,  could 
not  render  the  city  liable  in  this  action,  we  could  not 
see  justification  for  a  reversal  of  this  judgment  on  the 
weight  of  the  evidence.  But,  as  a  matter  of  fact,  we 
do  not  and  cannot  accept  that  hypothesis,  and  it  cer- 
tainly was  not  on  that  hypothesis  that  the  cause  was 
submitted  to  the  jury  by  the  trial  judge  in  the  Superior 
Court. 

The  jury  were  instructed  by  him,  in  the  first  given 
instruction,  that  they  were  to  determine  whether  the 
defendant  was  guilty  of  the  negligence  charged  in  any 
one  of  the  counts  of  the  declaration.  The  fourth  count 
alleged  the  negligence  to  be  only  the  erection  and  main- 
tenance of  a  sidewalk  much  frequented  by  children  and 
at  an  elevation  of  from  three  to  five  feet  above  the 
level  of  the  ground,  without  guard  rails,  so  that  it  was 
dangerous,  and  the  question  whether  this  was  true  was 
left  to  the  jury,  and  thus  they  were,  in  effect,  instructed 
that  if  they  believed  from  the  evidence  that  it  was  true, 
they  should  find  for  the  plaintiff. 

In  the  second  instruction  given  the  alleged  stumbling 
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over  a  plank  by  the  plaintifif  was  mentioned  incident- 
ally as  preliminary  to  the  fall,  but  negligence  was  not 
mentioned  in  connection  with  the  plank.  The  jury  were 
told  that  if  they  believed  that  the  plaintiff  **fell  from 
the  sidewalk  to  the  ground  by  reason  of  a  failure"  (of 
the  defendant)  "io  erect  guard  rails  or  protection," 
they  should  find  the  defendant  guilty.  The  claim  of  the 
plaintiff  is  by  this  made  to  rest  on  the  failure  to  pro- 
vide protection  for  the  sidewalk,  elevated  as  it  was 
above  the  ground.  That  the  theory  of  this  instruction 
was  adopted  by  the  court  below  is  in  reality  the  chief 
objection  of  the  defendant  to  the  conduct  of  the  trial, 
and  its  chief  reliance  for  a  reversal  of  the  judgment. 

There  is  no  dispute  about  the  height  of  the  sidewalk 
from  the  ground.  All  the  witnesses  practically  place 
it  at  from  three  and  one-half  to  four  feet.  Nor  is  it 
disputed  that  it  had  been  constructed  for  a  good  while 
and  maintained  in  that  condition,  nor  that  many  chil- 
dren were  in  the  habit  of  using  it  and  playing  about  it 

On  this  state  of  facts  the  following  instruction  was 
given  to  the  jury,  being  the  second  one  hereinbefore 
alluded  to : 

**The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  sidewalk  where  the  accident 
is  said  to  have  occurred  had  been  erected  by  the  de- 
fendant at  an  elevation  of  several  feet  above  the  sur- 
face of  the  ground  without  any  guard  rails  or  pro- 
tection of  any  kind  on  either  side  of  said  walk,  and 
had  been  maintained  in  that  condition  up  to  the  time 
of  the  accident  in  question,  and  if  you  believe  from 
the  evidence  that  said  sidewalk,  by  reason  thereof,  was 
dangerous  and  unsafe,  and  exposed  the  public  to  dan- 
gers through  some  mishap  or  accident  which  might  rea- 
sonably be  expected  to  follow  as  an  incident  to  the  use 
of  said  sidewalk  in  such  condition ;  and  if  you  further 
believe  from  the  evidence  that  the  plaintiff,  while  pass- 
ing along  and  over  said  sidewalk,  stumbled  and  fell 
over  a  plank  sticking  up  on  the  side  of  said  walk  and 
fell  from  the  sidewalk  to  the  ground,  by  reason  of  a 
failure  to  erect  guard  rails  or  protection,  and  sustained 
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the  injuries  alleged  in  his  declaration,  then  you  will 
find  the  defendant  guilty/* 

It  is  daimed  by  the  appellant  that  this  instruction 
is  bad,  and  on  this  claim  rests,  as  we  have  said,  the 
chief  objection  to  the  judgment. 

Counsel  say  that  the  instruction  *4s  bad  because  it 
permits  the  jury  to  review  the  discretion  legally  vested 
in  the  city  in  deciding  to  build  a  sidewalk  without 
guards  or  railings.  It  is  conceded  that  the  sidewalk 
was  sound  and  well  constructed ;  the  negligence  chained 
is  that  the  city  did  not  include  railings  in  its  plan  of 
construction  of  this  piece  of  sidewalk.  It  is  the  alleged 
defect  in  the  plan  of  sidewalk  adopted,  and  not  the  de- 
fective execution  of  the  plan,  that  is  charged  as  negli- 
gence.*' 

Several  cases  are  cited  and  discussed  by  appellant  in 
support  of  the  proposition  that  this  was  erroneous, 
because,  counsel  say:  ** Where  power  is  conferred  upon 
a  municipal  corporation  to  make  local  improvements, 
its  exercise  is  gt^a^i-judicial  or  discretionary,  and  for 
a  failure  to  act  or  an  erroneous  estimate  of  the  public 
needs  a  civil  action  cannot  be  maintained  against  it." 

The  same  cases  were  cited  and  discussed  by  us  in 
Healy  v.  The  City  of  Chicago,  131  111.  App.  183,  in 
which,  under  the  criticism  of  a  strong  dissent  from  Mr. 
Justice  Adams,  the  majority  of  the  court  held — repu- 
diating the  principle  of  a  previous  decision  of  this 
court  and  giving  great  force  to  the  argument  ab  incon- 
venienti — that  the  jury  were  only  entitled  to  pass  on 
the  liability  of  a  city  for  an  accident  resulting  from 
an  accepted  method  of  construction  of  a  sidewalk,  when 
as  a  matter  of  law  the  court  could  say  that  the  accepted 
method  of  construction  was  dangerous. 

But  this  doctrine  was  applied  in  that  case  merely  to 
a  want  of  strictly  equal  elevation  between  connecting 
sidewalks,  and  was  so  applied,  as  we  said,  because  **for 
various  reasons  reaching  far  back  into  the  history  of 
Chicago  the  sidewalks  of  Chicago  are  not  all  on  the 
same  level,  even  on  the  same  street  or  on  the  same  side 
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of  the  street.  The  city  has  allowed  these  sidewalks 
with  slight  differences  of  level  between  respective  lots 
to  remain  and  has  accepted  as  sufficient  well  con- 
structed sidewalks  adjoining  each  other  but  not  on  a 
level/' 

We  still  adhere  to  the  doctrine  of  the  Healy  case  with 
reference  to  the  state  of  facts  there  disclosed,  although 
in  view  of  the  division  of  the  court  in  that  case  and 
the  criticism  which  some  of  the  opinions  of  other 
tribunals  on  which  it  is  largely  based  have  received 
from  our  Supreme  Court  (City  of  Chicago  v.  Seben, 
165  111.  371),  we  regret  that  the  Supreme  Court  did 
not  have  the  opportunity  to  review  the  same.  But  in 
the  Seben  case  (supra)  the  Supreme  Court  say:  "The 
rule  should  not  be  construed  so  as  to  relieve  the  city 
from  liability  when  the  plan  devised,  if  put  in  opera- 
tion, leaves  the  city's  streets  in  a  dangerous  condition 
for  public  use.  Legislative  authority  only  relieves  mu- 
nicipal corporations  which  make  public  improvements 
from  responsibility  for  the  necessary  and  usual  results 
of  a  proper  exercise  of  the  powers  conferred  upon 
them.  But  the  necessary  and  usual  results  of  the 
proper  exercise  of  such  powers  do  not  include  such 
negligent  and  unskillful  performance  of  the  work  as 
exposes  travelers  upon  the  public  streets  to  unusual 
dangers.  In  the  case  at  bar  the  declaration  does  not 
charge  that  the  plan  of  the  public  improvement  was 
defective,  but  it  charges  that  the  city  neglected  to  keep 
the  crossing  of  the  two  streets  named  in  the  declara- 
tion in  good  repair.  •  •  •  The  refused  instructions 
•  •  *  ignored  the  doctrine  that  where  the  city  has 
adopted  a  plan  and  created  an  existing  condition  in  a 
street  in  pursuance  thereof,  if  that  condition  renders 
the  street  unsafe,  the  city  must  go  farther  and  perform 
the  duty  cast  upon  it,  growing  out  of  the  statute,  to 
exercise  ordinary  care  to  make  the  street  thus  enciun- 
bered  with  the  product  of  its  plan  reasonably  safe  for 
public  travel.  For  this  reason  the  court  conmiitted  no 
error  in  refusing  the  instructions  asked  by  the  city.'' 
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We  think  that  the  matter  of  nnguardecl  sides  of  a 
sidewalk  at  some  particular  place  four  feet  or  so  from 
the  ground,  may  be  more  properly  considered  to  come 
within  the  term  *' defective  construction''  than  *' de- 
fective design/'  It  is  but  a  half  completed  structure 
for  the  purpose  for  which  it  is  designed,  as  much  so 
as  though  every  other  board  were  missing.  Even  if  it 
were  a  matter  of  design,  rather  than  of  construction,  it 
could  be,  we  think,  properly  pronounced  by  the  court 
unsafe,  as  a  matter  of  law. 

But  it  is  needless  either  to  show  that  the  principle 
on  which  we  must  decide  this  case  is  consistent  with 
the  doctrine  announced  in  the  Healy  case  supra,  or  to 
point  out  how  much  this  case  differs  from  that  in  its 
facts  and  may  be  distinguished  in  the  rules  of  law  ap- 
plicable, for  unlike  the  question  of  inequalities  in  adja- 
cent sidewalks,  on  which  we  had  only  the  pi*evious 
opinions  of  our  own  court,  and  not  those  of  the  Su- 
preme Court,  to  guide  us,  this  matter  of  the  absence  of 
rail  protection  in  elevated  sidewalks  has  been  passed 
on  by  the  Supreme  Court. 

In  a  case  where  a  municipality  made  a  passageway 
to  a  bridge  several  feet  above  the  ground,  the  court 
said:  **We  have  no  hesitation  in  saying  that  the  city 
was  grossly  derelict  in  its  duty  in  the  construction  of 
the  passageway  in  question  without  having  sufficient 
guards  for  the  protection  of  travelers."  The  City  of 
Joliet  V.  Verley,  35  HI.  58-64. 

In  the  Village  of  Carterville  v.  Cook,  29  HI.  App. 
495-500,  the  Appellate  Court  for  the  Fourth  District 
used  this  language:  *' While  it  is  not  the  duty  of  the 
municipal  corporation  in  all  cases  where  it  raises  its 
sidewalk  above  the  adjacent  ground  to  gu^rd  each  side 
with  railing  or  other  barriers  to  prevent  pedestrians 
from  accidentally  falling  off,  and  the  omission  to  pro- 
vide such  protection  is  not  always  negligence  per  se, 
creating  liability,  yet  in  cases  analogous  to  the  case  at 
bar,  where  it  is  apparent  that  such  protection  is  re- 
quired to  render  the  sidewalk  reasonably  safe  for  school 
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children  daily  using  the  same,  and  to  prevent  the  oc- 
currence of  an  accident  which  is  likely  some  time  to 
happen  if  such  protection  is  not  furnished,  it  has  be^i 
held  to  he  gross  negligence  on  the  part  of  the  corpora- 
tion to  omit  the  duty  to  erect  railings  or  other  guards 
on  the  side  of  the  walk  adequate  for  the  protection 
from  the  danger  of  falling  therefrom  of  persons  travel- 
ing thereon  and  exercising  ordinary  care  and  caution." 

The  facts  in  this  CarterviUe  case  were  that  a  boy 
of  fifteen  years  of  age  was  passing  along  a  much  used 
public  sidewalk  at  a  point  where  it  was  elevated  about 
six  feet  above  the  ground,  and  by  reason  of  the  inad- 
vertent or  negligent  shoving  of  another  boy  against 
him,  was  jostled  or  pushed  from  the  sidewa^  and  in- 
jured. The  Supreme  Court,  in  affirming  the  judgment 
of  the  Circuit  and  Appellate  Courts  in  his  favor,  said 
that  they  concurred  fully  in  the  views  expressed  in  the 
opinion  of  the  Appellate  Court  which  we  have  quoted 
above. 

We  must  hold  that  the  law  was  not  incorrectly  laid 
down  to  the  jury,  to  the  disadvantage  of  the  defendant, 
in  the  instructions  which  were  given  in  the  case  at  bar, 
nor  that  the  refusal  complained  of,  of  two  offered  by 
the  defendant,  was  erroneous. 

The  fourth  and  sixth  instructions  tendered  by  the  de- 
fendant told  the  jury  that  appellant's  negligence  must 
have  proximately  caused  the  injury  to  entitle  the 
plaintiff  to  recover ;  and  we  agree  with  the  counsel  for 
plaintiff  in  the  position  that  in  view  of  the  decision  in 
Village  of  Carterville  v.  Cook,  129  HI.  152,  where  the 
concurrent  negligence  of  a  third  party  was  an  element, 
the  first  refused  instruction  tendered  by  defendant 
would  have  been  ^^ misleading  unless  an  accurate  defini- 
tion of  proximate  cause  were  given.*' 

In  view  of  what  we  have  held  was  the  law  of  Illinois, 
the  second  refused  instruction  should  not  have  been 
given.  The  rule  about  the  obligation  as  to  railings  is 
too  broadly  stated. 

We  are  inclined  to  think  the  admission  of  sections 


Chicago— First  Distriot— A.  D.  1908.    527 

Bdward  Hines  Lumber  Co.  ▼.  Anderaon. 

1846  and  1856  of  the  revised  ordinances  of  the  city  was 
erroneous,  but  it  was  by  no  means  a  fatal  error.  It 
could  have  done  no  harm. 

We  do  not  think  the  damages  so  high  as  to  be  ex- 
cessive and  to  show  passion  and  prejudice. 

The  testimony  of  the  boy^s  mother  and  of  the  attend- 
ing physician,  as  we  read  it,  tends  to  prove  a  deformity 
as  the  result  of  the  accident,  or  at  the  very  least  an 
aggravation  of  a  pre-existing  deformity — ^that  is,  a  per- 
manent injury — ^besides  the  very  considerable  suffering 
which  he  underwent.  The  medical  testimony  for  the 
defendant  even  did  not  contradict  this. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Affirmed. 


^— i 


Edward  Hlnes  Lumber  Company,  Defendant  In  Error, 
T.  Albin  Anderson  et  al..  Plaintiffs  in  Error. 

Oen.  No.  13,850. 

NsooTiABLB  IN8TBX7MKNTS — When  ver}>al  acceptance  of  Mil  of  ex- 
change not  v>itMn  Statute  of  Frauds.  A  verbal  acceptance  of  a  bill 
of  exchange  is  valid  and  not  within  the  Statute  of  Frauds  even 
though  the  acceptor  had  no  funds  in  his  possession  belonging  to  the 
drawer. 

Assumpsit  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
William  W.  Maxwell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  June  11,  1908. 

Castle,  W1I4LIAM8,  Long  &  Castle,  for  plaintiff  in 
error. 

GiLBEBT  &  GiLBBBT,  foT  defendant  in  error;  A.  N. 
Watbbman,  of  counsel. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
conrt. 
This  is  a  writ  of  error  sued  out  to  reverse  a  judg- 


528  Appellate  Courts  of  Illinois. 

Vol.  141.]         Edward  Hines  Lumber  Ck>.  y.  Anderson. 

mtot  of  the  Municipal  Court  of  Chicago  for  $193.29 
in  favor  of  the  Edward  Hines  Lumber  Company 
against  Albin  Anderson  and  Paul  Schulte  jointly. 
Schulte,  who  obtained  a  stay  order  and  supersedeas, 
is  seeking  a  reversal  of  the  judgment.  It  was  rendered 
against  him  as  the  acceptor  of  the  following  draft  or 
inland  bill  of  exchange: 

**Paul  Schulte,  Esq.,  City; 

Deab  Sir:  Please  pay  to  the  order  of  the  Edward 
Hines  Lumber  Co.  the  sum  of  $193.29,  being  in  full 
for  all  lumber  delivered  to  your  building,  1014  Wesley 
Avenue,  and  charge  same  to  my  account. 

Yours  truly, 
Chicago,  June  22,  1906.  Albin  Andebsok." 

It  is  not  claimed  that  Schulte  accepted  this  instru- 
ment in  writing,  but  it  is  alleged  that  he  promised 
Anderson  before  it  was  drawn  that  he  would  pay  it 
if  drawn  and  delivered  to  the  representative  of  the 
Edward  Hines  Lumber  Company;  and  also  that  after 
it  was  drawn  and  in  the  possession  and  ownership  of 
the  Edward  Hines  Lumber  Company,  he  promised  the 
representative  of  that  company  he  would  pay  it. 
These  promises  and  each  of  them,  it  is  claimed,  made 
him  an  acceptor  of  the  draft. 

Mr.  Schulte  denied  that  he  had  ever  made  these 
promises,  but  there  was  testimony  before  the  trial 
judge  (the  case  was  tried  without  a  jury)  that  he  did, 
and  on  that  point  we  must  take  the  decision  of  the 
court  below  as  final.  There  certainly  is  no  clear  pre- 
ponderance of  the  evidence  against  it. 

The  testimony  of  Mr.  Schulte  was  that  at  the  time 
of  the  alleged  promises  he  did  not  owe  Anderson  any- 
thing. Mr.  Anderson  was  called  by  the  plaintiff  as 
a  witness  m  rebuttal,  and  asked  whether  Schulte  owed 
him  anything,  but  the  question  was  objected  to  and 
ruled  out.  We  assume  therefore,  in  passing  on  this 
case,  that  Schulte  was  not  indebted  to  Anderson. 
There  is  no  evidence,  however,  that  the  Lumber  Com- 
pany knew  this,  and  it  is  undisputed  that  Anderson 
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owed  the  Hines  Lumber  Company  the  amount  men- 
tioned in  the  order,  and  practically  at  least  undisputed 
that  the  indebtedness  was  for  lumber  bought  by  An- 
derson from  the  Hines  Lumber  Company  aud  put  by 
him  into  Schulte's  building. 

On  transactions  arising  after  July  1,  1907,  when  the 
taking  effect  in  Illinois  of  the  Negotiable  Instruments 
Act  happily  assimilated  our  law  of  mercantile  paper 
with  that  of  the  other  great  commercial  states,  no 
such  question  as  is  involved  here  can  arise.  That  act 
by  its  131st  section  provides  that  all  acceptances  must 
be  in  writing  and  signed  by  the  drawee.  But  by  the 
law  of  Illinois  applicable  to  negotiable  paper  made 
prior  to  that  date,  verbal  acceptances  were  as  valid 
as  written  ones. 

A  forcible  and  able  argument  is  made  by  counsel 
for  the  plaintiff  in  error  that  this  statement  is  not 
true  without  qualification.  He  claims  that  a  distinc- 
tion can  and  should  be  drawn  between  the  cases  in 
which  this  doctrine  has  been  laid  down  and  the  pres- 
ent, in  this :  that  in  those  cases  it  did  not  appear,  as 
it  does  in  this,  that  the  acceptor  had  no  funds  of  the 
drawer  in  his  hands  at  the  time  of  the  acceptance. 

A  written  accommodation  acceptance  would  be  valid 
and  enforceable,  it  is  conceded,  but  a  verbal  accommo- 
dation acceptance  has  never  been  declared  so,  it  is 
said,  although  it  is  also  conceded  thatfin  Illinois  a 
verbal  acceptance  is  valid  when  it  is  for  value;  that 
is,  when  the  drawee  has  funds  of  the  drawer  in  his 
hands,  of  which  the  draft  works  an  assignment,  or 
when  the  drawee  parts  with  something  valuable  on 
the  faith  of  it^  , 

In  other  cases,  however,  it  is  insisted  that  a  verbal 
acceptance  is  a  plain  promise  to  pay  the  debt  of 
another,  and  within  the  Statute  of  Frauds.  Several 
cases  in  other  jurisdictions  are  cited  to  us,  in  which 
the  opinions  bear  out  this  contention.  Thus,  the  Su- 
preme Court  of  Iowa,  in  In  re.  Walton  v.  Mandeville 
et  al.,  56  Iowa  597,  lends  it  countenance ;  but  the  force 

VOL.  OXU  84 
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of  the  opinion  is  weakened  for  us  by  the  fact  that 
in  support  of  its  doctrine  it  cites  cases  from  states 
where  no  verbal  acceptance  of  negotiable  paper  is 
valid,  and  declares  that  **An  acceptor  by  verbal  ac- 
ceptance does  not  become  a  party  to  the  paper,  cer- 
tainly not  in  any  such  sense  as  he  would  by  written 
acceptance/'  We  understand  the  doctrine  in  Illinois 
before  the  Negotiable  Instrument  Act  to  have  been  the 
reverse  of  this.  It  is  not  necessary  to  cite  the  other 
cases  in  Illinois,  although  there  are  several,  that  sup- 
port the  doctrine  of  Nelson  v.  First  National  Bank  of 
Chicago,  48  111.  36.  In  that  case  the  law  of  Illinois 
was  laid  down  by  Mr.  Justice  Lawrence  as  to  oral 
acceptances  of  existent  and  non-existent  bills,  so  that 
it  cannot  be  mistaken.  He  declares  that  '^a  parol 
promise  to  accept  or  pay  a  non-existing  bill  is  no  more 
within  our  Statute  of  Frauds  than  would  be  a  similar 
promise  to  pay  an  existing  bill,  and  clearly  neither  is 
within  the  statute,  for  such  a  promise  •  •  *  is 
an  original  promise  to  the  purchaser,  not  merely  a 
promise  for  the  debt  of  another.  Such  a  promise 
gains  no  additional  validity  or  obligation  from  being 
in  writing.    It  is  merely  susceptible  of  clearer  proof.  *' 

This  language  lends  no  countenance  to  the  distinc- 
tion here  insisted  on,  but  rather  would  imply  that  the 
statement  of  Daniel  on  Negotiable  Instruments,  sec 
567  (5th  edition),  that  such  a  distinction  is  immaterial, 
is  correct.  Even  if  a  dictum  so  far  as  the  precise  point 
here  raised  goes,  it  is  a  judicial  dictum  which  we  must 
respect. 

Daniel,  we  think,  in  the  section  referred  to  states 
the  correct  doctrine  for  us  to  apply,  when,  quoting 
from  Throop  on  Verbal  Agreements,  he  says:  ** Con- 
tracts, the  construction,  validity  and  evidence  of  which 
depend  upon  so  much  of  the  law  merchant  as  the  com- 
mon law  recognizes,  or  the  provisions  of  some  other 
statute,  are*  exceptions  to  the  operation  of  *  *  * 
the  Statute  of  Frauds;'*  and  when  he  says,  referring 
to  Chitty:     **A  standard  author  considers  a  bill  of 
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exchange  as  a  preferable  form  of  security,  on  the 
ground  that  the  Statute  of  Frauds  does  not  apply  to 
it,  and  such  is  the  general  understanding,  as  we  be- 
lieve, of  the  commercial  world,/*  and  adds  that  the 
numerous  cases  which  have  held  a  verbal  acceptance 
or  promise  to  accept  as  binding,  are  generally  based 
upon  the  open  assertion  or  tacit  acknowledgement  of 
this  theory. 

We  must  hold  that  ihe  Statute  of  Frauds  does  not 
apply  to  the  acceptance  by  the  plaintiff  in  error  of 
the  order  in  question,  even  though  it  be  assinned  that 
he  had  no  funds  in  his  hands  and  did  not  alter  his 
position  on  the  faith  of  the  bill.  But  we  are  far  from 
certain  that  we  ought  to  assume  the  last  proposition. 
Mr.  Anderson  had  built  a  house  for  Mr.  Schulte.  He 
had  bought  limaber  from  the  Hines  Lumber  Company 
and  placed  it  in  that  house.  The  statute  gives  the 
materialman  a  lien  and  provides  means  and  methods 
by  which  it  may  be  enforced  under  certain  conditions. 
To  take  a  negotiable  instrument  in  payment  for  the 
material,  prima  facie  releases  the  lien.  It  is  true  we 
have  no  proof  in  the  record  that  the  necessary  condi- 
tions had  been  fulfilled  under  which  alone  the  Lumber 
Company  could  enforce  its  lien,  but  we  are  not  satisfied 
that  if  the  case  turned  on  that  question,  we  should  not 
be  obliged  to  hold  that  prima  facie  the  plaintiff  had 
shown  a  consideration  for  the  acceptance  in  its  change 
of  relation  to  the  property  on  which  the  lumber  was 
used. 

As  to  the  joint  judgment,  we  think  it  was  justified 
under  section  2  of  the  Act  of  June  4,  1895,  concerning 
negotiable  instruments. 

The  judgment  of  the  Municipal  Court  is  aflSrmed. 

Affirmed. 
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International  Hotel  Company,  Defendant  In  Error^  t. 
Annie  F.  Flynn,  PlaintlfT  In  Error. 

Oen.  No.  18,866. 

1.  Appellate  practiob — effect  of  failure  to  ftte  compute  abstract. 
An  abstract  should  be  sufficient  to  enable  tbe  eourt  to  paas  upon 
the  questions  involved  without  reference  to  the  record,  and  a  CaJl- 
ure  to  file  such  an  abstract  is  ground  for  a  pro  forma  affirmance. 

2.  Joint  and  beve&^ll  obligation — when  particular  instrument  is. 
Bonds  containing  covenants  to  pay  the  obligees  certain  damages 
that  might  be  awarded  to  them  or  "to  any  one  or  more  of  them, 
jointly  or  severally/'  are  Joint  and  likewise  several  as  to  each 
obligee  and  consequently  may  be  made  the  basis  of  a  suit  by  one 
obligee  to  whom  damages  was  separately  awarded. 

Action  of  debt.  Error  to  the  Superior  Court  of  Cook  coimty; 
the  Hon.  Albebt  C.  Babnes,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  June  11,  1908. 

John  A.  Irrmann,  for  plaintiff  in  error. 

GoLDziEB,  BoDGEBS  &  Fboehlich,  for  defendant  in 
error. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

The  court  in  this  case  is  of  the  opinion  that  the  ab- 
stract filed  fails  to  comply  with  the  rule  which  re- 
quires that  it  shall  be  ** complete,*'  and  that  it  shall 
be  sufficient  fully  to  present  every  error  and  exception 
relied  on.  The  principal  insistence  of  the  plaintiff  in 
error  in  this  case  is  on  a  non-joinder  of  parties  who 
should  be  plaintiffs  under  the  terms  of  the  bonds  sued 
on,  and  on  the  improper  joining  of  two  instruments 
in  one  declaration.  And  yet  the  bonds  themselves, 
which  we  must  refer  to  in  determining  the  questions 
arising  in  the  proceeding — copies  of  which  appear  at- 
tached to  the  declaration  in  the  record — ^are  not  ab- 
stracted.^ A  mere  reference  to  them  is  made,  and  the 
only  means  we  have  of  knowing  their  contents  is  the 
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abstract  of  the  body  of  the  declaration  and  the  record 
itself.  The  former  is  not  sufficient  for  our  purpose, 
and  the  pressure  of  business  on  us  is  too  great  to 
make  it  proper  that  we  should  break  the  rule  of  the 
courts  of  review  in  Illinois  and  search  the  record  to  find 
what  the  printed  abstract  ought  to  present  to  us. 

We  feel  that  in  itself  the  failure  of  plaintiff  in 
error  to  file  a  sufficient  abstract  in  this  case  of  the 
instruments  sued  on  is  justification  for  affirming  the 
judgment  of  the  court  below. 

But  in  the  face  of  this  feeling  the  record  has  been 
examined. 

We  are  of  opinion,  after  such  examination,  that  the 
objections  of  the  plaintiff  in  error  to  the  judgment 
are  not  well  taken.  The  bonds  sued  on  contained 
covenants  to  pay  the  obligees  certain  damages  that 
might  be  awarded  to  the  obligees  or  **to  any  one  or 
more  of  them  jointly  or  severally.'*  The  bonds  might 
have  been  drawn  still  more  precisely  and  artificially 
to  express  the  intention  that  they  should  be  several 
obligations  so  far  as  the  covenantees  were  concerned, 
but  the  meaning  is  very  clear,  and  we  think  that  the 
covenant  was  several  as  to  each  obligee  and  could  be 
sued  on,  as  it  has  been,  by  one  of  the  obligees  to 
whom  damages  were  separately  awarded.  St.  Louis, 
Alton  &  B.  I.  E.  B.  Co.  v.  Coultas,  33  HI.  189. 

Nor  do  we  think  that  the  declaring  in  one  count  on 
the  two  bonds  was  error — certainly  not  error  which, 
after  default  and  judgment,  can  be  raised  on  a  writ  of 
error  like  this. 

A  similar  declaration  on  six  promissory  notes  in  one 
count  was  sustained  in  Godfrey  v.  Buckmaster,  1 
Scanmion,  447,  in  which  the  court  said  in  approval  of 
the  form  used : 

**In  our  system  of  practice  it  is  of  infinite  import- 
ance to  introduce  precision  and  conciseness,  and  what- 
ever tends  to  dispense  with  prolixity  and  useless  re- 
capitulation should  be  encouraged'* — a  warning  which 
has  not  always  been  attended  to  in  our  practice  since 
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that  time.    The  case  has  been  often  referred  to  and 
never  overruled. 
The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


The  People^  Defendant  in  Error,  y.  Paul  Zito  et  aL, 

Plaintiffs  in  Error. 

Gen.  No.  13,873. 

EhriDENCB — wlien  cross-examination  unduly  restricted.  In  a  prose- 
cution for  the  illegal  sale  of  cocaine,  it  is  error  for  the  trial  judge  i 
to  restrict  the  defendants'  counsel  in  his  cross-examination  of  a 
chemist  who  has  testified  to  an  analysis  of  the  proprietary  medi- 
cine alleged  to  have  been  sold  and  by  so  doing  prevent  him  from 
showing  the  processes  by  which  such  chemist  reached  his  conclu- 
sion. 

Action  in  debt.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  JuDSON  P.  OoiNO,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.  Reyersed  and  remanded.  Opinion  filed 
June  11,  1908. 

William  Schbeidbr,  for  plaintiffs  in  error, 
E.  I.  Frankhausee,  for  defendants  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of  the- 

court. 

The  judgment  which  it  is  sought  here  to  reverse  on 
writ  of  error  was  rendered  by  the  Municipal  Court 
on  the  verdict  of  a  jury  which  found  the  plaintiffs  in 
error,  Frank  and  Paul  Zito,  guilty  of  selling  cocaine 
in  violation  of  sections  32  A  and  32  B.  of  chapter  91 
of  the  Laws  of  the  State  of  Illinois,  and  fixed  the 
penalty  at  a  fine  of  one  hundred  dollars. 

There  are  some  questions  raised  by  this  record 
which  have  been  decided  by  us  in  favor  of  the  People, 
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in  another  writ  of  error  sued  out  by  the  same  parties 
to  reverse  another  judgment  of  the  same  nature.  140 
lU.  App.  611. 

But  we  cannot  allow  this  conviction  and  judgment 
to  stand.  The  charge  against  the  defendants  was  sell- 
ing cocaine.  The  sale  proven  was  of  a  package  of 
Dr.  Gray's  Catarrh  Powder,  an  alleged  proprietary 
medicinal  preparation.  An  analytical  chemist  was 
placed  on  the  stand  by  the  people,  to  prove  that  his 
analysis  of  the  contents  of  the  package  sold  showed 
that  it  contained  cocaiae.  He  testified  that  he  found 
cocaine  in  the  contents  mixed  with  other  substances. 
The  counsel  for  defendant  then  undertook  to  cross-ex- 
amine him,  asking  him  first  how  he  came  to  that  opin- 
ion. Thereupon  the  court  said  to  the  witness:  **You 
need  not  describe  the  process."  Counsel  for  defend- 
ant said,  **I  believe  I  am  entitled  to  go  into  the  proc- 
ess. * '  The  (Jourt :  * '  Save  your  exception ;  ask  another 
question."  Then  counsel  asked  the  witness  whether 
the  proportion  of  cocaiae  to  other  substances  was  over 
50  per  cent.  Objection  to  that  question  was  sus- 
tained by  the  court.  Counsel  then  said  to  the  court: 
**I  wish  the  permission  of  the  court  to  ask  the  chemist 
particularly  the  amount  of  his  examination  so  as  to 
determinfe  whether  he  is  capable  from  such  examina- 
tion to  find  the  presence  of  the  cocaiae."  This  col- 
loquy followed: 

* '  The  Court :    Do  you  state  as  an  attorney  that  you 
would  know  when  he  got  through? 
Counsel :    I  certainly  would  know  whether  he  would 

know  or  not. 
The  Court:    Have  you  a  chemist  here? 
Coimsel :    No. '  * 

Whereupon  the  court  refused  to  allow  counsel  to  go 
into  the  cross-examination  he  proposed. 

Undoubtedly  very  wide  discretion,  as  the  counsel  for 
the  people  urge,  is  given  to  a  trial  judge  in  limiting 
and  controlling  cross-examinations.  But  this  matter, 
which  the  defendants'  counsel  wished  to  inquire  into, 
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was  the  very  gist  and  kernel  of  the  case  against  them, 
and  practically  no  cross-examination  whatever  was  al- 
lowed. No  lawyer  would  have  been  doing  his  duty  to 
his  clients  who  did  not  in  snch  a  case  attempt  it,  and 
we  are  at  a  loss  to  imderstand  why  the  right  to  it  was 
denied.  Of  all  witnesses  experts  are  those  of  whom 
the  most  searching  cross-e'xamination  should  be  per- 
mitted. 

If  this  ruling  of  the  Municipal  Court  is  an  error 
*'in  respect  to  a  matter  of  practice  therein,"  it  falls 
within  the  proviso  of  the  eighth  paragraph  of  section 
23  of  the  Municipal  Court  Act,  which  allows  us  to 
grant  relief  from  any  error  of  the  Municipal  Court  in 
respect  to  a  matter  of  practice  therein  in  any  case 
where  in  our  opinion  such  relief  is  necessary  to  pre- 
vent a  failure  of  justice. 

We  do  not  think  the  defendants  had  a  fair  trial,  and 
we  reverse  the  judgment  against  both  and  each  of  the 
defendants  and  remand  the  cause  to  the  Municipal 
Court. 

Reversed  and  remanded. 


Miriam  T.  Cragg,  Appellant,  y.  Salmon  0.  Leyinson^ 

Appellee. 

Oen.  No.  18,888. 

1.  IvrwcnoTUB — when  do  not  He  to  restrain  trespass.  A  court 
of  equity  has  no  Jurisdiction  to  enjoin  a  trespaaa,  even  where  re- 
peated trespasses  have  been  committed  and  their  oontinnance  is 
threatened,  against  a  single  complainant  by  a  single  defendant, 
unless  the  defendant  is  shown  to  be  insolvent  (Various  prior 
decisions  being  discussed  and  considered  at  length.) 

2.  Appellatb  practice — effect  given  to  dictum.  A  Judicial  dictum 
of  the  Supreme  Court  will  not  be  disregarded  by  the  Appellate  Coort 
but  will  be  treated  with  respect  as  a  deliberate  expression  of  opin- 
ion. 

Bill   for  injunction.     Appeal   from  the  Circuit  Court  of  Cook 
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county;  the  Hon.  Thomas  G.  Wiin)E8,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  June 
11,  1908. 

West,  Kckhabt  &  Taylob,  for  appellant. 

EoSteNTHAi.  &  Hamill,  foT  appellee;  Chables  (}ood- 
MAN,  of  counsel. 

Mb.  Justice  Bbown  deliverea  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Cook  county  id  chancery,  sustaining  a  demurrer  to 
the  appellant's  bill  of  complaint  and,  on  her  electing 
to  abide  by  said  bill,  dismissing  said  bill  for  want  of 
equity. 

The  bill  was  filed  April  1,  1907.  It  alleges  that  on 
June  21,  1906,  the  Hartford  Fire  Insurance  Company 
erected  a  fence  on  the  north  fifty  feet  of  the  south 
seventy  feet  of  lots  three  and  four,  block  eleven,  in 
Cleaverville,  in  the  city  of  Chicago  and  county  of 
Cook,  very  close  to  the  north  boundary  line  of  the 
same,  and  immediately  thereafter,  on  the  same  day, 
conveyed  by  deed  the  said  premises,  of  which  it  was 
seized  in  fee  simple,  to  George  L.  Cragg,  the  husband 
of  the  complainant,  who,  with  complainant,  took  pos- 
session of  the  same  for  a  residence;  that  on  June  22, 
1906,  certain  persons,  among  whom  was  one  Bosen  as 
leader,  **  trespassed  upon  the  said  premises,  •  •  • 
tore  down  and  destroyed  all  or  a  large  part  of  the 
above  mentioned  fence,  •  •  •  and  that  said  acts 
caused"  the  complainant  ^^ great  alarm,  mental  an- 
guish and  disquiet ; ' '  that  Bosen  was  in  the  employ  of 
a  firm  of  lawyers,  of  which  the  defendant  is  a  member, 
and  that  the  trespass  was  done  at'the  request,  instiga- 
tion or  procurement  of  the  defendant;  that  on, the  day 
before,  June  21,  1906,  one  Becker,  acting  for  the  de- 
fendant Levinson,  threatened,  in  the  presence  of 
several  witnesses,  to  tear  down  the  said  fence  or  any 
fence  built  in  its  place  as  fast  as  it  could  be  put  up. 
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unless  an  irregular  portion  of  said  premises  at  4053 
Lake  avenue  should  be  sold  to  the  said  defendant  for 
$250 ;  that  it  was  in  pursuance  of  said  threat  that  the 
said  acts  of  destruction  of  June  22,  1906,  were  com- 
mitted; that  on  June  24,  1906,  George  L.  Cragg  con- 
veyed the  described  premises  to  one  Atherton  and  the 
said  Atherton  conveyed  them  to  the  complainant, 
Miriam  T.  Cragg,  who  is  now  the  owner  in  fee  simple 
of  said  ^  premises,  which  are  situated  at  4053  Lake 
avenue ;  that  on  or  about  September  7, 1906,  a  gang  of 
unknown  persons,  acting  at  the  procurement  of  the 
defendant  and  as  his  agents,  trespassed  on  the  prem- 
ises of  complainant ;  that  the  said  Eosen  appeared  and 
assumed  charge  of  said  gang ;  that  the  said  gang  per- 
sisted in  their  acts  of  trespass  and  violence  despite 
warnings  and  appeals  informing  them  that  the  com- 
plainant was  very  ill  on  the  premises  and  might  be 
greatly  injured  by  the  noise  and  confusion  resulting 
from  the  acts  of  trespass ;  that  on  September  14,  1906, 
said  Eosen,  accompanied  by  one  McCall  and  others, 
again  trespassed  on  the  premises  of  the  complainant, 
at  the  procurement  of  Levinson,  and  that  Levinson  has 
often  trespassed  on  said  premises  by  driving  an  auto- 
mobile across  a  strip  of  the  complainant's  premises 
at  and  near  the  line  where  they  meet  the  defendant's 
premises;  that  said  defendant,  as  the  complainant  is 
informed  and  believes,  threatens  and  intends  to  con- 
tinue to  commit  or  repeat  the  commission  of  the  acts 
of  trespass  in  driving  an  automobile  over  the  strip  in 
question  and  tearing  down  any  fence  that  may  be 
built  near  the  boundary  line  where  said  fence  would 
interfere  with  the  trespass  on  the  strip  in  question  by 
an  automobile;  that  if  not  enjoined  therefrom,  the  de- 
fendant will  do  said  acts  and  carry  into  effect  said 
threats,  to  the  grievous  wrong  of  the  complainant  and 
the  irreparable  injury  of  her  property  in  that  said 
acts  if  continued  will  have  a  tendency  (a)  to  destroy 
and  obliterate  the  boundaries  of  said  premises;  (b) 
to  greatly  diminish  the  rental  and  market  value  of 
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said  premises;  (c)  to  gain  for  the  defendant  a  pre- 
scriptive right  or  easement  in  favor  of  his  premises, 
ultimately  imposing  a  permanent  burden  or  servitude 
upon  the  premises  of  the  complainant,  or,  in  the  alter- 
native, force  her  to  institute  many  suits  at  law;  (d) 
to  prevent  the  complainant  from  using  a  strip  of  her 
said  premises  near  the  defendant's  premises,  either 
for  a  safe  walk  or  for  adornment  of  her  premises  by 
growing  grass,  etc.  Such  forced  loss  of  the  use  of 
part  of  the  complainant 's  premises  would  be  an  injury 
for  which  recoverable  damages  would  in  no  sense 
adequately  compensate  her;  that  if  the  defendant  is 
not  restrained  by  injunction,  he  will  continue  the  acts 
of  trespass  before  described,  which  will  be  to  the  dis- 
turbance of  the  public  peace  and  the  peril  of  the  com- 
plainant, and  that  this  will  be  a  public  nuisance,  in- 
juring the  public,  but  mostly  the  complainant ;  that  the 
complainant's  remedies  at  law  are  totally  inadequate 
to  secure  to  her  the  quiet  and  peaceable  use  and  enjoy- 
ment of  her  premises  against  the  said  acts  of  trespass 
and  violence  of  the  defendant;  that  the  complainant 
delayed  bringing  her  bill  only  on  account  of  illness, 
aggravated  by  the  excitement  caused  by  defendant's 
acts;  that  the  complainant  ** brings  her  bill  for  no 
other  purpose  whatsoever  than  to  seek  protection  that 
she  may  use  her  premises  in  quiet  and  safety." 

The  prayer  of  the  bill  is  that  the  defendant  may  be 
enjoined  *'from  doing  or  in  any  manner  whatsoever 
inducing  others  to  do  the  acts  in  the  bill  complained 
of,  or  any  of  them,  and  more  especially  from  driving 
upon,  over  or  across,  or  in  any  manner  trespassing 
upon  the  said  premises  of  the  complainant  either  with 
an  automobile  or  with  any  other  vehicle,  or  in  any 
manner  whatsoever,  and  from  interfering  with  the 
complainant  or  her  servants  or  attorneys  in  any  man- 
ner whatsoever  to  prevent  them  from  erecting  a  fence 
upon  said  boundary  line  or  upon  said  premises  of  the 
complainant  near  said  boundary  line,  and  from  de- 
stroying any  fence  either  in  part  or  in  whole,  or  in 
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any  manner  whatsoever  indncing  any  other  person  to 
destroy  any  part  or  all  of  any  fence  which  the  com- 
plainant may  erect  either  upon  said  boimdary  line  or 
npon  her  own  premises  near  said  boundary  line,"  and 
for  general  relief. 

To  this  bill  the  defendant  filed  a  general  and  special 
demurrer.  The  special  grounds  which  need  notice, 
however,  are  all  equivalent  to  an  objection  which  may 
be  made  under  the  general  demurrer — ^that  the  biQ 
does  not  state  such  a  case  of  trespass,  actual  or  threat- 
ened, as  equity  will  take  jurisdiction  of  and  enjoiiL 

The  sustaining  of  the  demurrer  and  dismissal  of  the 
bill  raises,  therefore,  the  question  whether  this  propo- 
sition is  incorrect. 

It  is  conceded  by  appellant  that  in  Illinois  there 
are  decisions  by  the  Supreme  Court  which  would  sus- 
tain it.  These  decisions  hold  that  as  a  general  rule 
a  court  of  equity  has  no  jurisdiction  to  enjoin  a  tres- 
pass even  where  repeated  trespasses  have  been  com- 
mitted and  their  continuance  is  threatened  against  a 
single  complainant  by  a  single  defendant,  unless  the 
defendant  is  shown  to  be  insolvent.  Commissioners 
of  Highway  v.  Green,  156  IlL  504;  Harms  v.  Jacobs, 
158  111.  505. 

It  is  also  conceded  by  appellants  that  there  are 
opinions  of  the  same  court  in  other  cases  containing 
statements  of  the  same  rule,  or  of  some  portion 
thereof.  In  these  cases  counsel  insist,  however,  that 
the  statements  were  not  necessary  to  the  decisions  and 
were  therefore  obiter  dicta.  Such  cases  are:  Poyer 
V.  Village  of  Desplaines,  123  HI.  Ill;  Chicago  Public 
Stock  Exchange  v.  McClaughry,  148  HI.  372 ;  Chicago 
General  Eailway  Co.  v.  C,  B.  &  Q.  B.  E.  Co.,  181  HI. 
605;  Lloyd  v.  Catlin  Coal  Co.,  210  HI.  460;  City  of 
Chicago  V.  C.  C.  By.  Co.,  222  HI.  560. 

It  is  manifest  in  some  of  these  last  named  cases 
that  if  the  precise  statements  alluded  to,  such  as  that 
the  danger  of  multiplicity  of  suits,  is  not  a  su£Sci«it 
cause  for  the  interference  of  equity  to  prevent  the 
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repetition  of  a  trespass  by  the  same  person,  when  the 
threatened  injury  is  capable  of  measurement  in  dam- 
ages, are  dicta,  thej  are  at  least  judicial  dicta  as  that 
phrase  is  defined  in  Law  v.  Grommes,  158  111.  492,  that 
is,  expressions  of  opinion  upon  a  point  deliberately 
passed  on  by  the  court.  •  They  should  certainly  be 
treated  by  us  with  respect. 

Of  the  cases,  however,  of  Harms  v.  Jacobs  (supra) 
and  Commissioners  of  Highways  v.  Green  (supra)  it 
is  conceded  that  they  are  in  point,  and  that  they  hold 
as  the  gist  of  their  decisions  that  equity  will  not  enjoin 
repeated  acts  of  trespass  committed  and  threatened 
against  a  single  complainant  by  a  single  defendant,  un- 
less that  defendant's  insolvency  is  shown.  The  conten- 
tion that  these  decisions  are  not  binding  on  us  in  this 
case  rests  wholly  on  the  opinion  of  the  appellant's  coun- 
sel that  they  were  not  well-considered,  and  that  they  are 
inconsistent  with  other  and  later  utterances  of  the 
Supreme  Court. 

The  assumption  that  these  cases  were  ill-considered 
we  cannot  make.  We  see  nothing  to  support  it.  The 
opinions  in  them  are  not  long  and  they  do  not  cite 
a  multitude  of  cases.  The  cases  which  they  do  cite 
are  from  Illinois,  and  it  is  claimed  by  the  appellant's 
counsel  that  they  are  not  directly  in  point.  But  the 
question  at  issue  was  fairly  met  and  plainly  decided, 
and  in  Comm'rs  of  Highways  v.  Green  the  court  says 
the  rule  announced  will  be  found  on  examination  to  be 
well  sustained  by  text  writers  and  the  decisions  of  the 
best  courts  of  last  resort.  We  think  this  is  not  an 
overstatement. 

The  rule  which  has  been  generally  followed  is  that 
stated  by  Chancellor  Kent  in  Jerome  v.  Boss,  7  John- 
son Chancery,  315.  **It  is  not  suflScient"  (to  warrant 
the  interposition  of  equity)  **that  the  act  be  simply 
per  se  a  trespass,  but  it  must  be  a  case  of  mischief 
and  of  irreparable  ruin  to  the  property  in  the  charac- 
ter in  which  it  has  been  enjoined.  In  all  other  cases, 
the  common  law  remedy  is  deemed  to  be  adequate  and 
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perfectly  competent  to  give  compensation  as  well  as 
to  deter  and  prevent  the  repetition  of  the  trespass  by 
the  exemplary  damages  which  it  will  inflict. ' ' 

The  second  contention  of  the  appellant,  that  the 
Jacobs  case  and  Green  case  are  virtually,  although 
not  expressly,  overruled  by  subsequent  decisions  of 
our  Supreme  Court,  deserves  more  serious  considera- 
tion. 

From  the  standpoint  of  reason  and  convenience 
there  is  much  to  say  in  favor  of  using  the  jurisdiction 
of  chancery  in  cases  of  quarrels  and  trespasses  be- 
tween neighbors  in  such  a  way  that  a  harassing  and 
annoying  series  of  suits  may  be  prevented,  that  peace 
may  be  preserved  and  that  injuries  which,  if  not  irre- 
parable are  at  least  difScult  of  computation  in  dam- 
ages, may  be  forbidden  and  avoided,  even  though  all 
this  be  done  at  the  expense  of  forfeiting  a  jury  trial. 
These  considerations  were  strong  enough  to  lead  in 
1893  a  distinguished  judge  of  the  Appellate  Court  of 
the  second  district  to  depart,  as  we  think,  from  the 
established  doctrine  which  was  afterwards  more  ex- 
plicitly laid  down  by  our  Supreme  Court  in  the  cases 
we  are  discussing.  Stroup  v.  Chalcraft,  52  HI.  App. 
608. 

If,  therefore,  through  the  exandnation  of  the  cases 
cited  to  us  by  the  appellant's  counsel,  we  had  formed 
the  opinion  that  the  Supreme  Court  had  intended,  in 
other  cases,  to  depart  at  all  from  the  doctrine  which 
they  had  stated  in  the  Jacobs  and  Green  cases,  we 
should,  even  though  these  cases  had  not  been  expressly 
and  by  name  overruled,  have  seriously  considered 
whether  the  rules  laid  down  by  Judge  Green  in  Stroup 
V.  Chalcraft  were  not  worthy  of  adoption  by  us. 

But  we  cannot  come  to  that  opinion.  In  one  case, 
Village  of  Itasca  v.  Schroeder,  182  111.  192,  strongly 
relied  on  by  appellant  as  showing  that  ttfe  Supreme 
Court  had  later  come  to  a  different  conclusion  from 
that  which  they  had  announced  in  Commissioners  of 
Highways  v.  Green,  the  latter  case  is  cited  with  ap- 
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proval.  And  in  the  Itasca  case  and  in  all  the  others 
from  the  Supreme  Court  cited  to  us  by  the  appellant's 
counsel,  there  is  an  element  justifying  equitable  inter- 
ference, even  though  it  was  intended  to  adhere  strictly 
to  the  rule  enunciated  in  the  Jacobs  and  Green  cases. 
Thus  where  grown  trees  were  to  be  removed — ^Village 
of  Itasca  V.  Schroeder  (supra),  City  of  Mt.  Carmel 
V.  McClintock,  155  HI.  608 ;  or  where  a  sidewalk  was  to 
be  laid  out,  taking  a  strip  off  a  man 's  dwelling  house, 
City  of  Joliet  v.  Werner,  166  111.  34;  or  where  there 
was  a  removal  of  soil  and  excavation  and  interference 
with  a  water  supply,  Edwards  v.  Haeger,  180  111.  99; 
or  where  irreparable  injury  was  threatened  by  the 
deflection  of  a  river  which  would  sweep  away  land, 
Cobb  V.  I.  &  St.  L.  E.  E.  Co.,  68  111.  233 ;  or  where  in- 
corporeal rights  were  to  be  taken  away.  Field  v.  Bar- 
ling, 149  HI.  556 ;  or  a  continuing  nuisance  from  a  per- 
manent structure  was  to  be  anticipated,  Wahle  v. 
Eeinbach,  76  111.  322,  Newell  v.  Sass,  142  111.  104;  an 
injunction  has  been  sustained. 

But  we  do  not  think  these  cases  overrule  or  modify 
the  strict  rule  laid  down  in  the  Jacobs  case  and  Green 
case  as  applicable  to  a  case  like  the  one  at  bar. 

The  judgment  of  the  Circuit  Court  sustaining  the 
demurrer  and  dismissing  the  bill  is  correct  and  is 
affirmed. 

:dffirmed. 


Harry  W.  Kinney,  Appellant,  y.  The  Rochester  Ger- 
man Insurance  Company,  Appellee. 

Gen.  No.  13,895. 

1.  Insubance — when  notice  of  cancellation  insufficient,  A  notice 
by  the  company  of  a  desire  to  cancel  a  fire  Insurance  policy  is  insuf- 
ficient to  effect  the  object  if  not  given  to  the  insured  or  to  some 
one  authorized  by  the  insured  to  receive  such  notice.  An  insurance 
broker  authorized  by  the  Insured  to  obtain  the  insurance  is  not  an 
agent  for  the  purpose  of  receiving  such  notice. 
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2.  iNBTTBAifOB — extetU  of  authority  of  agent  to  procure.  An 
agent  to  procure  insurance  has  no  authority  to  surrender  or  cancel 
the  policy  obtained  or  to  receive  the  return  of  the  premium  upon 
cancellation. 

3.  lNsuaA.NOB — what  essential  to  effectuate  cancellation  fry  oom- 
pany.  In  order  to  effectuate  a  cancellation  by  the  company,  it 
must  tender  to  the  insured  the  unearned  premium. 

4.  Iksukancb — what  not  misrepresentation  which  wUl  avoid  fire 
policy.  Held,  that  the  evidence  in  this  case  did  not  show  a  mis- 
representation or  concealment  as  to  the  nature  of  the  risk  which 
rendered  the  policy  void. 

Assumpsit  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  E!dwabd  A.  Dickeb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed  and  judgment  here.  Opinion 
filed  June  11,  1908. 

MoRBis  St.  p.  Thomas,  for  appellant. 
Bates,  Babdikg  &  Atkins,  for  appellee. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the  court. 

In  the  Municipal  Court  this  action  was  by  Harry  W. 
Kinney  as  plaintiff  against  The  Rochester  German  In- 
surance Company  as  defendant.  It  was  submitted  to 
the  court  without  a  jury,  and  the  court  found  the  issues 
for  the  defendant  and  gave  judgment  for  costs.  From 
this  judgment  the  plaintiff  appealed  to  this  court, — ^the 
cause  being  of  the  first  class  under  the  Municipal  Court 
Act.  The  questions  in  it  arise  under  the  affirmative 
defenses  made  by  the  defendant.  There  is  no  dispute 
about  the  prima  facie  case  made  by  the  plaintiff.  The 
suit  was  brought  in  assumpsit  on  a  policy  of  fire  in- 
surance for  $1,500  issued  to  the  plaintiff  on  a  two-story 
brick  building,  with  brick  and  frame  additions,  situated 
at  numbers  933  to  959,  inclusive.  One  Hundred  and 
Twentieth  street,  being  on  the  southeast  comer  of 
South  Peoria  street.  West  Pullman,  Chicago,  Illinois. 
The  policy  ran  from  June  29, 1906,  to  June  29, 1907. 

There  was  a  fire  loss  on  the  premises  to  the  amount 
of  $32.50  on  July  1,  1906,  and  the  defendant  paid  to 
the  plaintiff  its  pro  rata  share  of  said  loss,  being  $3.75. 
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The  defendant's  liability  under  the  policy  was  thus  re- 
duced to  $1,496.25.  October  26, 1906,  the  property  cov- 
ered by  the  policy  was  again  damaged  by  fire  to  the 
extent  of  $20,370.66.  The  value  of  it  was  then  $24,- 
233.78.  Proper  proofs  of  loss  were  made  and  delivered 
to  the  company,  but  the  company  refused  to  pay  any 
part  of  the  loss. 

These  matters  were  set  out  in  the  declaration.  A 
stipulation  embodying  them  was  also  made  at  the  trial 
and  read  in  evidence.  The  stipulation  also  contained 
statements  that  the  defendant  issued  and  delivered  the 
policy  in  question  through  George  Hermann  &  Co.,  its 
managers  at  Chicago ;  that  from  the  time  of  the  issu- 
ance of  the  policy  to  the  time  of  the  trial  George  Her- 
mann &  Co.  had  been  defendant's  managers  and  gen- 
eral agents  at  Chicago ;  that  during  the  same  time  the 
plaintiff  had  been  a  resident  of  Cincinnati,  Ohio,  and 
that  defendant  had  been  a  non-resident  corporation 
without  a  principal  oflSce  in  Chicago,  but  with  an  agent 
within  the  First  Municipal  Court  District  of  said  city. 

The  Stipulation  also  fixed  the  liability  of  the  defend- 
ant to  the  plaintiff,  if  it  were  liable  in  any  amount,  at 
the  sum  of  $1,496.25,  with  interest  thereon  at  the  rate 
of  5  per  cent,  per  annum  from  February  18, 1907. 

The  defendant  company,  under  the  general  issue 
pleaded,  claimed  that  these  two  defenses  were  estab- 
lished by  the  evidence :  First,  that  the  policy  had  been 
canceled  by  written  notice  to  the  assured,  and  expired 
by  virtue  of  such  cancellation  on  October  24,  1906,  the 
day  before  the  fire  occurred ;  and  second,  that  the  policy 
was  void  from  the  beginning,  because  there  were  mis- 
representations and  concealments  made  by  the  as- 
sured's  agent  at  the  time  of  the  application. 

The  policy  contained  the  provision:  **This  policy 
shall  be  void  if  the  insured  has  concealed  or  misrepre- 
sented in  writing  or  otherwise  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the  subject 
thereof.'*  And  under  this  clause  it  is  claimed  that  the 
policy  was  void  when  issued,  inasmuch  as  some  person 
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representing  the  assured  represented  to  the  agent  of 
the  defendant  from  whom  the  policy  was  prooured,  at 
the  time  it  was  procured,  that  the  property  was  occu- 
pied as  a  scale  factory  only,  and  concealed  from  him 
the  fact  that  it  had  in  it  also  a  candy  factory. 

The  trial  judge,  by  holding  certain  propositions  of 
law  submitted  by  the  plaintiff  and  refusing  to  hold 
certain  propositions  offered  by  the  defendant,  signi- 
fied his  disagreement  with  the  first  of  these  proposi- 
tions, on  the  twofold  ground  (a)  that  the  service  of 
notice  of  the  attempted  cancellation  was  not  made  on 
the  plaintiff,  or  on  any  authorized  agent  of  his  for 
that  purpose,  but  only  on  insurance  brokers  who  had 
obtained  the  policy  for  the  plaintiff;  and  (b)  that  the 
return  or  offer  to  return  the  unearned  premium  for  the 
unexpired  term  was  a  condition  precedent  to  cancella- 
tion; and  that  no  such  return  or  offer  to  return  said 
unearned  premium  or  anything  tantamount  thereto 
occurred. 

Plaintiff,  citing  Vose  v.  Strong,  144  JH.  108,  113,  as 
authority,  contends  in  his  reply  brief  that  in  the 
absence  of  the  assigimient  of  cross-errors  by  the  de- 
fendant on  these  holdings  by  the  trial  judge,  the  de- 
fendant must  be  held  to  have  acquiesced  in  that  finding, 
and  that  there  is  no  contention,  therefore,  before  us 
that  the  policy  was  cancelled.  This  is,  at  the  very 
least,  a  doubtful  proposition.  In  Borden  v.  Croak,  131 
111.  68-77,  the  same  judge  who  delivered  the  opinion  in 
Vose  V.  Strong  declared  that  it  was  an  obviously  un- 
sound one.  The  question  being,  the  court  said,  whether 
the  trial  judge,  upon  the  facts  presented  and  the  rules 
of  law  applicable  thereto,  reached  a  correct  judgment, 
the  mode  of  reasoning  upon  which  he  proceeded  was 
immaterial.  He  might  have  given  the  wrong  reason  for 
a  right  conclusion,  and  yet  the  judgment  would  have 
to  be  affirmed. 

But  the  question  involved  is  an  academic  one  in  this 
case,  except  as  it  justifies  us  in  briefly  noting  our  rea- 
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sons  for  agreeing  with  the  position  taken  by  the  trial 
judge  on  this  point. 

The  evidence  shows  that  H.  D.  Cninmings  &  Com- 
pany are  insurance  brokers  in  Chicago,  and  that  on 
or  about  June  29,  1906,  they  applied  by  an  employe 
to  George  Hermann  &  Company,  fire  insurance  agents 
in  Chicago,  for  a  policy  of  insurance  on  the  property 
here  involved.  There  was  a  habit  of  transactions  be- 
tween Cmnmings  &  Co.  and  Hermann  &  Co.,  evidently, 
which  had  made  a  running  account  between  them  that 
was  settled  every  month.  George  Hermann  &  Co.  were 
the  agents  for  Chicago  and  Cook  county  of  the  Roches- 
ter German  Insurance  Co.,  for  which  they  issued 
policies.  They  issued,  one  in  this  case  running  to  the 
plaintiff,  in  whose  name  it  was  applied  for.  As  orig- 
inally issued  it  contained  this  clause:  '^It  is  understood 
that  Joseph  N.  Kinney  holds  a  life  interest  in  the  prop- 
erty. ' ' 

On  October  15, 1906,  a  settlement  between  Cmnmings 
&  Co.  and  George  Hermann  &  Co.  resulted  in  the  pay- 
ment of  the  premium  of  $32.51  by  the  former  to  the 
latter.  This  premium  was  at  the  rate,  therefore,  of 
$21.67  a  thousand. 

A  written  or  printed  application  for  the  insurance 
was  handed  to  George  Hermann  &  Co.  by  Cummings 
&  Co.  when  the  policy  was  issued,  together  with  the 
written  and  printed  form  describing  the  property  to 
be  insured,  which  was  to  be  attached  to  the  regular 
form  of  the  defendant's  policies.  This  attached  form 
is  headed:  *'The  Chicago  Board  of  Underwriters  of 
Chicago.  Commercial  Building  Form  with  occupancy 
and  contribution  clause  adopted  Jan.  11,  1906." 

The  description  of  the  property  before  quoted  con- 
tains no  statement  of  the  use  to  which  it  was  put.  A 
clause  following  the  description  reads:  ** Permission 
granted  for  the  use  of  the  premises  as  at  present  and 
for  other  purposes  not  any  more  hazardous  and  to  keep 
and  use  all  articles  and  materials  usual  to  the  business 
conducted  therein,  but  the  use,  handling  or  storing  of 
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benzine,  benzole,  gasoline,  naphtha,  calcimn  carbide  or 
fireworks  is  prohibited  unless  a  special  permit  is  at- 
tached hereto." 

H.  D.  Cummings  &  Co.  were  employed  as  insurance 
brokers  to  procure  insurance  for  the  property  in  ques- 
tion by  one  William  L.  McCague,  who  was  a  real  estate 
agent  in  Chicago,  and  who  had  had  charge  and  manage- 
ment of  the  property  for  the  non-resident  owner  for 
over  three  years.  Mr.  Eanney  testified  that  this  agent 
looked  after  the  insurance,  and  that  he  personally 
never  saw  any  member  of  the  firm  of  Cummings  &  Co. 
until  after  this  suit  was  begun. 

Mr.  McCague,  on  receiving  policies  of  insurance  on 
the  property,  would  forward  a  memorandum  of  them 
to  Mr.  Kinney,  but  keep  the  policies  himself.  This  was 
the  course  adopted  with  the  policy  sued  on  here. 

Although  the  policy  is  dated  July  2,  1906,  it  was  to 
cover  the  period  between  June  29,  1906,  and  June  29, 
1907,  and  on  July  1, 1906,  as  before  stated,  there  was  a 
small  fire  loss  on  the  property,  of  which  the  defend- 
ant's pro  rata  share  was  $3.75.  A  proof  of  loss  was 
duly  made  by  Mr.  Kinney  and  signed  by  him,  and  the 
amount  was  on  payment  receipted  for  by  him  person- 
ally. It  was  paid  in  connection  with  the  pro  rata  con- 
tribution to  the  loss  of  two  other  companies  repre- 
sented also  by  George  Herrmann  &  Co.,  by  a  check 
of  George  Herrmann  &  Co.  to  the  order  of  Harry  W. 
Kinney,  dated  August  24,  1906.  The  check  was  in- 
dorsed by  Mr.  Kinney  and  by  the  Merchants  National 
Bank  of  Cincinnati,  and  paid  through  the  Chicago 
Clearing  House  on  October  19, 1906.  At  some  time  not 
appearing  in  the  record  there  was  indorsed  on  the 
policy,  as  evidencing  this  payment,  **Loss,  $3.75.  Date 
July  1,  1906.    Paid  Aug.  23,  1906.'' 

September  27,  1906,  Mr.  McCague  sent  the  policy  in 
question,  which  had  been  in  his  possession  from  a  few 
days  after  its  issuance,  to  Cummings  &  Co.  's  office,  to- 
gether with  others.  Although  he  was  not  allowed  by 
the  court  to  testify  for  what  purpose  he  so  sent  them. 
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the  indorsement  by  Herrmann  &  Co.  on  that  date  on 
the  policy  sued  on,  of  the  understanding  that  the  life 
interest  of  Joseph  N.  Kinney  had  ceased,  would  seem 
to  indicate  that  the  said  purpose  was  to  secure  this 
indorsement  through  Cummings  &  Co.  *s  agency.  Cum- 
nwigs  &  Co.  did  not  return  the  policy  to  McCague  after 
securing  this  indorsement,  but  held  it,  as  indicated  by 
subsequent  transactions,  either  to  secure  a  reduction  of 
rate  and  a  rebate  on  account  of  the  removal  of  gaso- 
line from  the  premises,  or  for  some  other  reason.  Be- 
fore Cummings  &  Co.  had  carried  the  policy  to  Herr- 
mann &  Co.  for  this  purpose,  however,  Herrmann  & 
Co.,  having  occasion  to  send  an  inspector  to  the  vicinity 
of  the  property  in  question  to  investigate  another  risk, 
told  the  inspector  that  they  **were  interested  in  an- 
other building  in  the  same  block '*  (meaning  the  plaint- 
iff's property),  and  asked  him  to  look  that  up  also.  '*I 
called  his  attention  to  this  Kinney  building, ' '  says  Mr. 
Sweetland  of  the  firm  of  Herrmann  &  Co.,  **and  told 
him  we  had  no  inspection  of  that  risk  or  the  occu- 
pancy— what  it  was — and  while  he  was  there,  he  had 
better  take  that  in  too."  The  inspector  reported  to 
Mr.  Sweetland  that  there  was  a  candy  factory  in  the 
building — a  fact  which  Mr.  Sweetland  says  he  never 
had  known  before.  On  hearing  this,  and  because  a 
candy  factory  is,  as  he  says,  very  hazardous,  he  ordered 
the  policy  cancelled. 
The  policy  contained  this  usual  cancellation  clause: 

**This  policy  shall  be  cancelled  at  any  time  at  the 
request  of  the  insured;  or  by  the  company  by  giving 
five  days  notice  of  such  cancellation.  If  this  policy 
shall  be  cancelled  as  hereinbefore  provided,  or  become 
void  or  cease,  the  premium  having  been  actually  paid, 
the  unearned  portion  shall  be  returned  on  surrender  of 
this  policy  or  last  renewal,  this  company  retaining  the 
customary  short  rate;  except  that  when  this  policy  is 
cancelled  by  this  company  by  giving  notice,  it  shall 
retain  only  the  pro  rata  premium.'* 

In  supposed  exercise,  evidently,  of  the  option  given 
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by  this  clause,  the  following  letter  was  on  October  19, 
1906,  delivered  by  Herrmann  &  Co.  to  Cpinmings  &  Co. : 

**  Chicago,  October  19th,  1906. 

H.  D.  CUMMINGS  &  Co., 

Chicago,  111. 

We  desire  to  cancel  the  following  policies  issued  to 
Harry  W.  Kinney  and  insuring  property  at  933-959 
120th  Street,  viz : 

Eochester  German,  Policy  No.  126291,  Amt.  $1,500. 
Buffalo  German,  Policy  No.  63052,  Amt.    1,000. 

Caledonian,  Policy  No.  1685202,  Amt.    1,000. 

You  will  be  allowed  until  October  24th  at  noon  to  re- 
place the  same,  after  which  time  all  liability  under  said 
policies  will  cease  and  determine.  We  credit  your 
account  with  the  unearned  premium  for  the  unexpired 
time,  and  request  you  to  return  same  to  this  office  on 
or  before  this  date  mentioned. 

Geo.  Hebbmann  &  Co., 

Agents." 

October  22, 1906,  a  messenger  from  H.  D.  Cummings 
&  Co.  brought  in  the  policy  in  question  and  others  to 
George  Herrmann  &  Co.,  and  received  a  receipt  for 
them  from  George  Herrmann  &  Co.  worded  as  follows : 

'*  October  22,  1906. 
Eeceived  below  listed  policies  on  bldg.  of  Harry  W. 
Kinney  for  rebate  to  172  plus  10%  from  Aug.  31, 1906, 
for  gasoline  removed  and  return  to  office  of  H.  D.  Cum- 
mings &  Co." 

Then  follows  a  list  of  ten  insurance  policies  of  differ- 
ent companies,  among  them  the  one  in  suit. 

On  October  23,  1906,  Herrmann  &  Co.  placed  this 
indorsement  on  the  policy: 

''Rate  reduced  to  1.892  from  8/31/ '06  for  improve- 
ments and  $3.39  rebate  refunded  assured.  Chicago, 
10/23/ '06. 

Geo.  Herrmann  &  Co.,  Managers." 

This  amount  of  $3.39,  however,  was  not  paid  over  to 
anybody  by  Herrmann  &  Co.,  but  was  credited  to  H.  D. 
Cummings  &  Co.  in  the  books  of  Herrmann  &  Co.,  on 
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the  mnniiig  account  between  Herrmann  &  Co.  and  H. 
D.  Cmnmings  &  Co. 

Early  in  the  morning  of  October  25, 1906,  the  fire  on 
which  the  loss  is  claimed  in  this  suit  occurred.  Before 
it  was  known,  however,  to  George  Herrmann  &  Co.  or 
H.  D.  Cummings  &  Co.,  a  clerk  from  the  latter  office 
called  at  Herrmann  &  Co.^s  office,  just  after  the  open- 
ing hour,  and  was  told  by  Mr.  Sweetland  that  Herr- 
mann &  Co.  had  figured  the  return  premium  on  account 
of  the  cancellation.  Cummings  &  Co.'s  clerk  then  fig- 
ured it  over  with  Herrmann  &  Co.'s  clerk,  and  put 
down  figures  on  a  card  of  Herrmann  &  Co.  's,  which  he 
seems  to  have  taken  away  with  him,  leaving  the  policies 
with  Herrmann  &  Co.    The  figures  were  as  follows : 

**Eebate.         Eet.  Premium. 
Cal.  2.26  12.96 

E.  G.  3.39  19.44 

B.  G.  2.26  12.96 

1685202  Cal.   15.22 
126291  E.G.  22.83 
63052  B.G.  15.22.*' 

The  same  day,  having  placed  a  notation  on  the  policy 
as  follows :  *  *  Cancelled  October  24, 1906 ;  returned  pre- 
mium pro  rata  $19.44  by  company,  credit  Cummings  & 
Co.,  *  *  Herrmann  &  Co.  sent  the  policy  to  the  head  office 
of  the  company  at  Eochester,  where  it  was  received 
October  27,  1906.  The  plaintiff  demanded  it  from 
Herrmann  &  Co.  on  October  27th,  but  they  refused  to 
comply  with  said  demand,  but  produced  it  on  the  trial 
of  the  cause.  Mr.  Kinney  testified :  *  *  I  never  received 
any  notice  from  the  Eochester  German  Insurance  Com- 
pany or  its  agents  of  any  intention  on  their  part  to 
cancel  this  policy.  Neither  the  defendant  nor  George 
Herrmann  &  Co.  ever  paid  or  offered  to  pay  me  any 
portion  of  the  return  premium. '* 

This  statement  of  the  evidence  is  sufficient  to  show, 
we  think,  that  no  proper  notice  under  the  cancellation 
clause  in  the  policy  was  given  to  the  plaintiff  nor  the 
requisite  repayment  of  premiums  to  him  made.    H.  D. 


562  Appellate  Courts  of  Illinois. 

Vol.  141.]     Kinney  v.  Rochester  German  Insurance  Co. 

Cmnmings  &  Co.  were  simply  the  insurance  brokers  for 
the  plaintiff.    It  does  not  appear  that  they  had  or 
assumed  to  have  any  authority  to  receive  either  notice 
of  cancellation  or  premium  rebate  for  him.    It  is  very 
probable  that  if  this  fire  loss  had  not  unfortunately 
occurred  when  it  did,  a  few  days  later  the  cancellation 
would  have  been  properly  accomplished  by  the  assent 
of  the  assured.    Cummings  &  Co.  would  very  probably 
have  notified  the  plaintiff  or  his  agent,  McCague,  who 
would  have  passed  the  notification  on.    At  the  same 
time  they  might  have  paid  over  the  rebate  and  re- 
quested Kinney's  personal  receipt  to  the  defendant  for 
it.    The  plaintiff,  recognizing  the  right  of  the  company 
to  secure  the  cancellation  at  its  option,  might,  for  con- 
venience, and  probably  would,  have  recognized  'the 
notice  coming  this  way  and  have  accepted  and  receipted 
for  the  money  and  procured  other  insurance.   No  ques- 
tion would  then  have  arisen.    This  is  very  possibly 
what  Herrmann  &  Co.  expected  would  be  the  course  of 
things,  although  when  they  had  $3.75  to  pay  as  a  fire 
loss  on  this  policy  they  did  not  rely  on  crediting  Cum- 
mings &  Co.  with  the  money  and  having  Cummings  & 
Co.  advance  it  to  the  insured,  but  paid  it  with  their 
own  check.    But  in  any  event  their  action  in  dealing 
with  Cummings  &  Co.  was  at  their  own  risk,  and  was, 
as  we  conceive,  very  possibly  at  the  time  so  understood 
by  them.    The  chances  were  heavily  against  a  loss  until 
the  arrangement  could  be  consummated,  and  for  con- 
venience they  took  them.    But  the  relations  of  H.  D. 
Cummings  &  Co.  to  the  assured  were  not  altered 
thereby.    If  the  business  had  been  finally  transacted 
through  them, — as  their  action  in  receipting  for  the 
notice  and  checking  up  the  proportionate  repayment  to 
be  made,  without  demanding  the  policy  which  had  evi- 
dently been  left  with  them,  and  by  them  with  Herr- 
mann &  Co.,  not  for  surrender  but  for  indorsement, 
indicated  that  they  expected  it  would  be, — they  would 
have  been,  until  the  said  busiuess  was  consummated, 
the  agents  of  the  insurer,  not  of  the  insured,  in  it 
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Their  employment  by  Mr.  Kinney  through  his  agent 
to  procure  the  insurance  gave  them  no  authority  to 
surrender  or  cancel  the  policy,  or  to  receive  the  return 
premium  on  cancellation.  Newark  Fire  Ins.  Co.  v. 
Sammons,  110  HI.  166 ;  Grace  v.  American  Central  Ins. 
Co.,  109  U.  S.  278 ;  White  v.  Connecticut  Fire  Ins.  Co., 
120  Mass.  330;  Indiana  Ins.  Co.  v.  Hartwell,  100  Ind. 
566;  Hartford  Fire  Ins.  Co.  v.  McKenzie,  70  111.  App. 
615 ;  Hartford  Fire  Ins.  Co.  v.  Tewes,  132  HI.  App.  321. 

We  think,  moreover,  that  the  opinions  of  the  learned 
judge  of  the  Appellate  Court  in  the  Second  District,  in 
the  last  two  cases  cited,  are  entirely  sound  in  stating 
the  rule  in  Illinois  to  be  as  it  is  in  New  York  (Tisdell 
V.  N.  H.  Fire  Ins.  Co.,  155  N.  T.  163),  under  the  can- 
cellation clause  in  New  York  Standard  Policies,  such 
as  the  one  involved  here,  that  *'the  insured  does  not 
have  to  tender  his  policy  in  order  to  entitle  him  to  re- 
ceive back  the  unearned  premium,  but  it  is  for  the  com- 
pany desiring  cancellation  to  seek  the  assured  and  ten- 
der the  money  to  him,  and  until  it  does  so,  the  cancel- 
lation has  not  been  effected. '* 

No  such  tender  was  shown  here.  The  " crediting'* 
Cummings  &  Co.  ''with  the  unearned  premium  for  the 
unexpired  term ' '  was  not  such  a  return  or  tender.  The 
court  below  was  right  in  holding  that  the  policy  was 
not  cancelled  by  the  actions  of  Herrmann  &  Co.  on 
and  subsequent  to  October  19,  1906. 

But  we  do  not  agree  with  the  trial  court  in  holding 
the  second  ground  of  defense  better  established. 

The  defendant  argues,  and  we  presume  that  the  trial 
judge  must  have  proceeded  upon  the  theory,  that  there 
was,  first,  a  concealment,  and,  second,  a  misrepresenta- 
tion, of  the  character  of  the  risk  when  the  policy  was 
procured,  which  rendered  it  void  from  the  beginning. 

The  concealment  alleged  is  that  when  the  policy  was 
applied  for,  the  insurer  was  not  told  that  there  was  a 
candy  factory  (an  extra  hazardous  risk)  in  the  build- 
ing, and  the  misrepresentation  is  imputed  to  an  alleged 
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statement  of  Alexander  M,  Boss,  or  some  other  em- 
ploye of  Cmnmings  &  Co.,  to  Mr.  Sweetland,  as  the 
agent  of  the  insurer,  at  the  same  time,  that  the  building 
was  occupied  as  a  scale  factory,  while  as  a  matter  of 
fact  there  were  both  a  scale  factory  and  a  candy  fac- 
tory there.  The  testimony  of  Mr.  Sweetland  as  to  this 
is  as  follows: 

*'Q.  What  did  he''  (t.  e.,  Eoss)  **say  to  you  and  what 
did  you  say  to  him  t    A.  He  handed  me  the  application. 

Q.  Have  you  the  application  now?  A.  I  have  not,  it 
must  have  been  destroyed. 

•  •  •  Q.  What  did  you  say  to  him  and  what  did 
he  say  to  yout  A.  Well,  he  asked  me  to  turn  up  the 
map  and  our  map  showed —  •  •  •  it  was  occupied 
by  Gibson  &  Co.,  photo  enlarging  *  •  •  I  asked 
him  if  the  map  showed  the  occupancy  correctly  and  he 
said  no,  it  did  not;  that  those  people  had  moved  out 
and  that  a  scale  factory  had  moved  in  there  and  that 
it  had  not  been  pasted  on  the  map  yet.  •  •  •  He 
said  the  present  occupancy  of  the  building  was  that  of 
a  scale  factory  and  that  the  map  was  incorrect.'' 

Mr.  Eoss  denied  that  he  applied  for  the  policy,  and 
denied  that  he  had  ever  had  any  conversation  with 
Sweetland  with  reference  to  the  building  in  question 
or  with  reference  to  placing  insurance  thereon,  and 
there  the  direct  testimony  stops. 

Counsel  for  defendant  say  that  **  nobody  denies  what 
was  said  at  that  time,"  and  assumes  that  if  what  was 
said  was  not  said  by  Eoss  it  was  said  by  somebody  else 
who  represented  the  assured.  But  Mr.  Sweetland 's 
testimony  was  positive  that  it  was  Eoss  and  not  some- 
body else  who  talked  with  him. 

Leaving  out  of  the  account,  however,  the  obvious 
proposition  that  the  defendant  is  here  undertaking  to 
establish  a  position  on  which  it  has  the  burden  of  proof 
by  the  testimony  of  one  witness  who  is  flatly  contra- 
dicted by  another,  and  assuming  the  plaintiff's  hypoth- 
esis that  Mr.  Eoss  is  mistaken,  or  that  some  other  em- 
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ploye  of  Cmnmings  &  Co.  had  the  conversation  with 
Mr.  Sweetland  testified  to  by  the  latter,  we  think  the 
evidence  falls  short  of  bringing  this  case  within  the 
scope  of  those  universally  recognized  authorities  which 
counsel  cite,  that  fraudulent  concealment  or  material 
misrepresentation  or  even  false  statements  ignorantly 
made,  in  answer  to  questions  concerning  occupancy 
precisely  put,  where  the  respondent  should  have  known 
the  facts,  will  vitiate  the  policy,  if  relied  on  by  the  in- 
surer when  issuing  it.  On  the  contrary,  we  think  that 
if,  in  this  case,  assuming  the  testimony  concerning  this 
conversation  to  be  literally  true,  the  policy  should  be 
held  void  ab  initio,  the  doctrine  would  be  very  danger- 
ous to  any  assured  party  procuring  a  policy  through  a 
broker  or  agent.  Undoubtedly  the  agent,  to  secure  the 
insurance,  must  be  held  to  represent  the  insured,  but 
his  conversation  with  a  similar  agent  or  broker  must 
be  construed  somewhat  with  reference  to  the  business 
of  both. 

In  this  case  it  appears  that  the  broker's  employe 
brings  to  the  insurer  and  leaves  with  him  a  written 
application,  which  is  the  best  evidence  of  the  repre- 
sentations made.  That  application  the  insurer  cannot 
produce  and  acknowledges  was  destroyed.  The  form 
describing  the  property,  to  be  attached  to  the  insurance 
policy,  contains  no  statement  of  the  use  or  occupancy 
of  the  building.  The  applicant  on  the  application  calls 
attention  himself  to  the  insurance  map  and  says  that  it 
is  incorrect.  Why  he  should  do  so,  if  he  intended  con- 
cealment, or  misrepresentation,  does  not  appear.  The 
**  precise '*  question  asked  him  was  whether  the  map 
showed  the  occupancy  correctly.  His  answer  to  that 
is  conceded  to  have  been  truthful.  But  he  is  said  by 
Mr.  Sweetland  to  have  said  besides  that  the  present 
occupancy  was  that  of  a  scale  factory.  There  was  a 
scale  factory  there  and  also  a  candy  factory,  it  seems. 

Mr.  Sweetland  says:  ** Every  quarter  or  there- 
abouts the  map  company  furnishes  us  with  new  dia- 
grams of  buildings,  and  as  buildings  are  altered  or 
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changed  they  send  aroimd  and  paste  over  the  ooca- 
pancy  of  the  building." 

When  the  book  was  produced  at  the  trial  it  had  a 
paster  showing  both  the  scale  factory  and  the  candy 
factory.  When  it  was  placed  there,  except  that  it  was 
after  June  29,  1906,  when  the  policy  was  applied  for, 
does  not  appear. 

But  it  certainly  does  appear  that  the  insurers  did 
not  rely  on  any  silence  or  misrepresentation  of  the 
clerk  or  messenger  who  talked  with  Mr.  Sweetland,  for 
according  to  Mr.  Sweetland 's  own  testimony  they 
charged  as  premium  more  than  the  Board  of  Under- 
writers '  rate  for  the  risk  of  a  scale  factory,  and  exactly 
the  rate  for  a  candy  factory.  Moreover,  for  three 
months  and  a  half,  within  which,  according  to  Sweet- 
land's  testimony,  this  paster  must  have  appeared  in  the 
book,  they  make  no  investigation,  but  at  the  end  of  that 
time,  when  the  occasion  is  convenient,  say  to  an  in- 
spector that  *  *  they  had  no  inspection  of  that  risk  or  the 
occupancy  there — ^what  it  was — and  he  had  better  take 
it  in.''  Then  when  they  have  concluded  they  do  not 
want  the  risk,  they  do  not  ask  when  the  occupancy  first 
became  that  of  a  candy  factory,  or  make  any  claim  that 
the  policy  is  void,  but  fix  a  date  five  days  farther  on 
at  which,  according  to  their  claim,  it  was  to  terminate, 
and  calculate  the  earned  premium  upon  a  risk  carried 
for  the  three  months  and  more. 

We  do  not  think  there  was  any  ground  in  the  record 
as  it  stands  for  the  court 's  holding  that  there  was  con- 
cealment or  misrepresentation  in  this  case  vitiating  the 
policy ;  and  acting  on  that  opinion  we  shall,  as  author- 
ized to  do,  enter  that  judgment  which  the  Municipal 
Court,  sitting  without  a  jury,  should,  in  our  opinion, 
have  entered. 

This  renders  it  unnecessary  for  us  to  discuss  the 
questions  raised  on  the  necessity  of  tendering  a  return 
of  the  premium  in  defending  on  the  policy,  or  of  the 
efficacy  of  the  tender  through  the  registry  of  the  Mu- 
nicipal Court. 
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It  renders  also  tumecessary  a  discussion  of  the. error 
of  the  trial  court — for  such  we  deem  it — ^in  excluding 
the  rate  slips  offered  in  evidence  by  the  plaintiff,  Nos. 
563  and  611.  They  contained  information  that  the 
premises  in  question  were  in  part  occupied  by  a  candy 
factory  as  far  back  as  May  24,  1906.  They  were  suffi- 
ciently proven  to  have  been  in  Herrmann  &  Co.  's  pos- 
session at  or  near  their  dates.  As  a  matter  of  fact  it 
was  a  fair  and  legitimate  inference  that  rate  slip  563 
furnished  the  data  on  which  the  premium  charged  was 
calculated* 

If  we  did  not  feel  compelled  to  render  judgment  here 
•  for  the  appellant  for  the  amount  due  him,  we  could  in 
no  event  have  overlooked  this  error,  and  must  have  re- 
versed the  judgment  and  remanded  the  cause  for  a 
trial  with  this  material  evidence  admitted. 

The  judgment  of  the  Municipal  Court  is  reversed  and 
judgment  will  be  entered  here  in  favor  of  appellant  and 
against  appellee  for  $1,496.25,  with  interest  thereon  at 
5  per  cent,  per  annum  from  February  18,  1907,  to  the 
date  of  said  entry. 

Reversed  and  judgment  here. 


The  People^  Defendant  in  Error,  v.  E.  W.  Dada, 

Plaintiff  In  Error. 

Oen.  No.  13,904. 

1.  MxnnoiPAL  Oouot — when  toithoui  jurisdiction  of  criminal  cases. 
The  Municipal  Court  of  Chicago  has  no  jurisdiction  of  an  offense 
the  punishment  for  which  must  he  fine  and  imprisonment. 

2.  Municipal  Coubt — haw  act  creating,  construed.  The  Munic- 
ipal Court  Act  is  penal  in  so  far  as  it  provides  a  new  method  and  a 
new  tribunal  for  prosecuting  and  trying  criminal  cases,  and  there- 
fore, to  such  extent,  it  must  be  strictly  construed. 

Proceeding  by  information.  Error  to  the  Municipal  Court  of 
Chicago;   the  Hon.  Judson  F.  Going,  Judge,  presiding.     Heard  in 


568  Appellate  Courts  op  Illinois. 

Vol.  141.]  The  People  ▼.  Dada. 

thlB  court  at  the  October  term,   1907.     Reversed.     Opinion  filed 
June  11,  1908.    Rehearing  denied  June  24,  1908. 

Ebnest  Lanotby  and  G.  H.  Sugbub,  for  plaintiff  in 
error. 

John  J.  Healy  and  Bogeb  Shebmak,  for  defendants 
in  error. 

Mb.  Justiob  Bbown  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  was  found  guilty  by  a  jury 
in  the  Municipal  Court  of  Chicago  on  May  20,  1907, 
of  obtaining  goods  by  false  pretenses.  The  prosecu- 
tion was  originally  begun  in  the  Municipal  Court  and 
was  by  information.  On  May  25,  1907,  a  judge  of 
the  Municipal  Court  sentenced  him  ^'to  confinement 
at  labor  •  *  *  in  the  House  of  Correction  in  the 
city  of  Chicago  •  •  •  for  the  said  crime  of  obtain- 
ing goods  by  false  pretenses,  whereof  he  stands  con- 
victed, for  the  term  of  one  year ;  *  *  *  also  to  pay 
•  •  •  a  fine  of  two  hundred  dollars  and  also  the 
costs  •  •  •  taxed  at  twenty  dollars  •  •  •  »» 
And  the  Superintendent  of  said  House  of  Correction 
was  required  and  commanded  to  take  the  body  of  the 
defendant  and  confine  him  in  the  said  House  of  Cor- 
rection at  labor  for  the  term  of  one  year  and  there- 
after until  said  fine  and  costs  should  have  been  worked 
out  at  the  rate  of  one  dollar  and  fifty  cents  per  day, 
or  until  said  fine  and  costs  should  have  been  other- 
wise paid,  etc. 

The  defendant  sued  out  a  writ  of  error  from  this 
court,  which  was  made  a  supersedeas,  and  he  was 
enlarged  on  bail  pending  this  hearing. 

He  must  be  discharged,  and  the  judgment,  which  is 
void,  reversed.  The  Municipal  Court  has  no  jurisdic- 
tion of  the  offense  for  which  the  defendant  was  tried. 
That  offense  is  conceded  to  be  the  one  which  is  de- 
scribed and  for  which  the  punishment  is  provided  in 
section  96,  division  one  of  the  Criminal  Code  of  Dli- 
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nois.  That  punishment  is  declared  to  be  a  fine  in 
any  snm  not  exceeding  $2,000  and  imprisonment  not 
exceeding  one  year.  No  discretion  is  given  the  court 
— it  must  sentence  to  fine  and  imprisonment  a  person 
found  guilty  under  the  statute. 

The  Municipal  Court  of  Chicago  is  a  court  estab- 
lished and  given  jurisdiction  by  the  legislature  of 
Illinois.  It  came  into  existence  after  the  Act  estab- 
lishing it  had  been  accepted  by  the  legal  voters  of 
Chicago  at  an  election  on  the  first  Monday  of  Novem- 
ber, 1905. 

Its  original  criminal  jurisdiction  is  fixed  in  the  Act 
as  it  stood  when  the  defendant  was  prosecuted  to  be 
only  over  those  **  criminal  cases  in  which  the  punish- 
ment is  by  fine  or  imprisonment  otherwise  than  in  the 
penitentiary. '  * 

It  seems  to  us  as  clear  that  it  does  not  include  a 
criminal  case  in  which  the  punishment  must  be  by 
both  fine  and  imprisonment,  as  it  does  that  it  does  not 
include  capital  cases  or  cases  of  penitentiary  offenses. 
To  argue  that  the  distinction  between  cases  punish- 
able by  fine  or  imprisonment  and  cases  punishable  by 
fine  and  imprisonment,  so  that  the  imprisonment  is 
not  in  the  penitentiary,  is  a  causeless  or  unwise  one, 
is  to  impugn  the  wisdom  of  the  legislature,  but  it  can- 
not enlarge  the  jurisdiction  of  the  court. 

It  is  unnecessary  for  us  to  inquire  whether  the 
amendment  of  June  3,  1907,  which  adds  to  the  cases 
of  which  the  Municipal  Court  has  original  jurisdic- 
tion, ''all  other  criminal  cases  which  the  laws  in  force 
from  time  to  time  may  permit  to  be  prosecuted  other- 
wise than  on  an  indictment  by  a  grand  jury,'*  has 
changed  the  jurisdiction  of  the  Municipal  Court  as  to 
this  offense,  nor  whether  section  8  of  article  II  of  the 
Constitution  of  Illinois  forbids  the  prosecution  of  this 
offense  in  any  court  except  on  indictment ;  nor  whether 
contemporaneous  legislative  or  judicial  construction 
throws  light  on  the  scope  of  the  constitutional  provis- 
ion ;  nor  whether  an  offense  punishable  by  fine  or  im* 


560  Appellate  Courts  of  Illinoib. 

Vol.  141.]  Bennett  v.  Chicago  City  Ry.  Co. 

prisonment  or  both,  falls  within  the  jurisdiction  of 
the  Municipal  Court. 

We  decide  only  the  case  before  us,  which  is  one  in 
which  an  offense  absolutely  punishable  without  any 
discretion  by  the  court  by  fine  and  imprisonment,  was 
prosecuted  in  a  court  newly  erected,  to  which  juris- 
diction only  of  cases  punishable  by  fine  or  imprison- 
ment had  been  given.  The  court  inflicted  both  fine  and 
imprisonment  as  punishment. 

It  is  said  we  should  give  a  liberal  construction  to 
the  statute  as  remedial.  It  is  certainly  penal  in  so 
far  as  it  provides  a  new  method  and  a  new  tribunal 
for  prosecuting  and  trying  criminal  cases.  We  must 
construe  such  portions  of  it  as  do  this  strictly. 

The  judgment  is  reversed  and  the  defendant  dis- 
charged. 

Reversed. 


Adolph  Bennett,  Appellee,  t.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  14,043. 

1.  Common  gabbiers — duty  of,  in  running  cars  across  public 
streets.  A  traction  company  In  running  its  cars  across  a  public 
street  Is  bound  to  the  use  of  reasonable  care  to  avoid  injuring  any 
one  that  may  be  passing  along  such  public  street  This  rule  ap- 
plies in  favor  of  a  servant  of  such  company  who  is  employed  in 
another  of  the  cars  of  such  company  running  along  a  street  to  be 
crossed. 

2.  Masteb  Ain>  SEBVANT — When  declaration  must  negtUive  exist- 
ence of  relation  of  fellow^ervants,  A  declaration  which  states  that 
the  plaintiff  was  a  servant  of  the  defendant  and  then  alleges  only 
that  the  defendant  by  its  servants  did  a  negligent  act,  whereby 
the  plaintiff  was  injured,  and  fails  to  allege  that  the  plaintiif  and 
such  negligent  servant  were  not  fellow-servants,  does  not  state  a 
cause  of  action  and  the  omission  of  such  an  averment  is  not  cored 
by  verdict. 

3.  Masteb  and  sebvant — who  not  fellow-servants  as  matter  of 
law,  'Held,  under  the  evidence,  that  a  conductor  of  a  cable  line  and 
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a  motonnan  of  an  electric  Intersecting  line  of  the  defendant  com- 
pany, were  not  fellow-servanU,  as  a  matter  of  law. 

4.  Masteb  Am)  BEBVANT — whot  not  assumed  risk,  as  a  matter  of 
law.  A  conductor  of  a  cable  train  does  not  assume,  as  a  matter 
of  law,  the  risk  of  Injury  arising  from  his  car  being  struck  by  an 
Intersecting  electric  car  of  the  defendant  company  where  the  ac- 
cident results  from  the  negligence  of  a  fellow-servant. 

5.  Negligence — when  motorman  guilty  of.  Held,  under  the  evi- 
dence, that  the  motorman  In  charge  of  an  electric  car  seeking  to 
cross  a  public  street  upon  which  other  cars  were  running,  was 
guilty  of  negligence  which  resulted  in  a  collision,  and  this  not- 
withstanding the  slippery  condition  of  the  tracks  at  the  time  of 
the  accident 

6.  CoNTBiBUTOBT  NEGLIGENCE — What  not,  as  matter  of  law.  Held, 
that  a  conductor  who  was  Injured  by  being  struck  by  an  inter- 
secting car  of  his  master,  was  not  guilty  of  contributory  negligence 
by  reason  of  not  being  upon  the  rear  platform  of  his  car  at  the 
time  of  the  accident  as  required  by  the  rules  of  his  master. 

7.  Pleading — haw  averment  that  plaintiff  and  defendants  serv- 
ants were  not  fellouhservants  may  he  made.  In  an  action  for  per- 
sonal injuries  by  a  servant  against  his  master,  the  declaration  may 
allege  either  that  the  plaintiff  and  the  defendant's  servant  charged 
with  the  negligence  in  question  were  not  fellow-servants,  or  such 
declaration  may  set  up  the  facts  from  which  such  conclusion  neces- 
sarily follows. 

Smith,  J.,  dissenting. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Abthub  H.  Fbost,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1907.    Affirmed.    Opinion  filed  June  16,  1908. 

Statement  by  the  Court.  This  is  an  appeal  by  the 
defendant  from  a  judgment  for  $10,000,  recovered  by 
the  plaintiff  in  an  action  on  the  case  for  personal  in- 
juries alleged  to  have  been  sustained  by  him  through 
the  negligence  of  the  defendant. 

Defendant  operated  in  Cottage  Grove  avenue,  a 
north  and  south  street,  a  double  track  cable  street 
railway,  and  also  operated  in  Sixty-third  street,  an 
east  and  west  street  which  crosses  Cottage  Grove  ave- 
nue, a  double  track  electric  street  railway.  Plaintiff 
was  a  conductor  on  the  Cottage  Grove  avenue  line, 
and  at  the  time  he  was  injured  was  on  duty  on  the 
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rear  car  of  a  south-bound  train  made  up  of  the  grip 
car  and  two  trailers.  As  his  car  was  crossing  the  east- 
bound  track  of  defendant's  Sixty-third  street  line,  a 
trolley  car  of  defendant  going  east  on  that  track,  ran 
into  his  car,  and  in  and  by  such  collision  he  sustained 
the  injuries  complained  of. 

W.  J.  Hynbs,  S.  S.  Page  and  C.  LbEoy  Bbowk,  for 
appellant. 

James  E.  McGrath,  for  appellee. 

Mr.  Prbsidino  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

The  case  went  to  the  jury  on  the  first  and  third 
counts  of  the  declaration,  and  appellant  contends  that 
neither  of  said  counts  states  a  cause  of  action. 

The  first  count  sets  out  the  facts  above  stated  as  to 
the  operation  by  the  defendant  of  said  two  lines  of 
street  railways;  avers  that  said  two  streets  are  pub- 
lic streets  in  the  city  of  Chicago;  that  while  a  train 
of  cars  was  going  south  in  Cottage  Grove  avenue 
across  Sixty-third  street,  the  defendant,  by  its  serv- 
ants, etc.,  so  negligently,  etc.,  ran  a  car  in  Sixty-third 
street  that  by  reason  thereof  said  car  ran  into  said 
Cottage  Grove  avenue  train,  and  thereby  the  plaint- 
iff, who  was  on  one  of  the  cars  of  said  train,  exercising 
due  care,  etc.,  was  struck  and  injured,  etc. 

The  law  made  it  the  duty  of  the  defendant  in  run- 
ning its  car  across  a  public  street,  to  use  reasonable 
care  to  avoid  injuring  any  one  who  might  be  passing 
along  such  public  street.  The  count  avers  that  de- 
fendant negligently  ran  its  car  across  said  street,  and 
by  reason  thereof  its  car  struck  and  injured  plaintiff, 
who  was  passing  along  said  street.  The  fact  that 
plaintiff  was  passing  along  said  public  street  in 
another  street  car  of  defendant  did  not  affect  the  duty 
of  defendant  to  use  reasonable  care  in  running  its 
car  across  said  street  to  avoid  injuring  him.     The 
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count  states  facts  on  which  the  law  raises  the  duty  on 
the  part  of  the  defendant  to  exercise  reasonable  care  to 
avoid  injuring  the  plaintiff;  a  breach  of  that  duty  by 
the  defendant,  and  an  injury  to  the  plaintiff  resulting 
from  such  breach  of  duty,  and  therefore  states  a  cause 
of  action.  Bahr  v.  Nat.  Safe  Deposit  Co.,  234  111.  101 ; 
McAndrews  v.  C,  L.  S.  &  E.  Ey.  Co.,  222  id.  232. 

The  third  count  avers  the  facts  above  set  forth  as 
to  the  operation  by  the  defendant  of  its  said  two  lines 
of  street  cars  upon  the  streets  above  mentioned ;  avers 
that  plaintiff  was  a  conductor  of  a  car  on  Cottage 
Grove  avenue;  that  the  trolley  car  on  Sixty-third 
street  was  operated  by  a  motorman  who  was  a  servant 
of  the  defendant;  that  said  motorman  in  running  his 
trolley  car  across  Cottage  Grove  avenue,  negligently, 
etc.,  ran  said  car,  by  means  whereof  said  trolley  car 
ran  into  and  struck  against  the  rear  car  of  the  train 
on  Cottage  Grove  avenue,  and  plaintiff,  who  was  upon 
said  rear  car,  exercising  due  care,  etc.,  was  by  the 
negligent  manner  in  which  said  trolley  car  was  oper- 
ated, struck  by  said  trolley  car  and  injured,  etc. 
There  is  in  the  count  no  express  averment  that  the 
plaintiff  and  the  motorman  were  not  fellow-servants. 

A  count  which  states  that  plaintiff  was  a  servant  of 
the  defendant,  and  then  alleges  only  that  the  defendant 
by  his  servants  did  a  negligent  act,  whereby  the  plaint- 
iff was  injured,  and  fails  to  allege  that  plaintiff  and 
such  negligent  servant  were  not  fellow-servants,  does 
not  state  a  cause  of  action,  and  the  omission  of  such 
averment  is  not  cured  by  verdict.  Joliet  Co.  v. 
Shields,  134  111.  209;  Schillinger  Bros,  v.  Smith,  225 
id.  74.  But  the  third  count  of  this  declaration  does 
not  alone  allege  that  the  plaintiff  was  injured  through 
the  negligent  act  of  a  servant  of  the  defendant.  It 
alleges  the  line  of  employment  of  plaintiff  and  of  the 
motorman  whose  act  is  averred  to  be  negligent,  and 
their  relation  to  each  other. 

In  the  original  first  count  of  the  declaration  in 
Leach  v.  The  Chicago  City  Ey.  Co.,  there  was  no  aver- 
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ment  that  plaintiff  Leach  and  Golden,  by  whose  n^- 
ligent  act  he  alleged  that  he  was  injured,  were  not 
fellow-servants,  but  in  the  count  the  facts  were  al- 
leged that  Leach,  a  servant  of  the  defendant,  was  the 
conductor  of  the  rear  car  of  one  of  defendant's  trains; 
that  Golden  was  a  gripman  in  the  service  of  defendant 
in  control  of  the  grip  car  in  the  train  following  plaint- 
iff's train  on  the  same  line,  and  that  Golden  negli- 
gently started  his  car  and  thereby  plaintiff  was  in- 
jured. After  the  Statute  of  Limitations  had  run, 
Leach  filed  an  additional  first  coxmt  in  which,  for  the 
first  time,  he  in  terms  alleged  that  he  and  Golden  were 
not  fellow-servants.  To  the  amended  first  count  the 
defendant  pleaded  the  statute;  the  plaintiff  demurred 
to  the  plea,  and  it  was  held  that  the  demurrer  to  the 
plea  was  properly  sustained.  In  the  opinion  in  the 
case  it  was  said : 

''In  the  first  count  of  the  original  declaration  the 
relationship  of  the  parties  is  fully  stated,  and  under 
the  rule  laid  down  in  Chicago  and  Alton  Bailroad  Co. 
V.  Swan,  176  111.  424,  and  Louisville,  EvansviUe  and 
St.  Louis  Railroad  Co.  v.  Hawthorn,  147  id.  226,  it 
was  not  necessary  to  aver  specifically  that  appellee 
and  Golden  were  not  fellow-servants.  It  was  suf- 
ficient that  the  facts  set  up  established  that  relation. 
The  first  additional  count  was  therefore  a  mere  re- 
statement, in  somewhat  different  form,  of  the  cause 
of  action  set  up  in  the  first  count  of  the  original  dec- 
laration, and  the  demurrer  to  the  plea  of  the  statute 
of  limitations  to  that  count  was  properly  sustained. '* 
Chicago  City  Ey.  Co.  v.  Leach,  182  111.  359,  364.  On 
the  second  appeal  it  was -held  that  the  evidence  showed 
that  Leach  and  Golden  were  fellow-servants.  Chicago 
City  Ey.  Co.  v.  Leach,  208  111.  198. 

It  follows,  we  think,  that  as  a  matter  of  pleading, 
it  is  not  necessary  to  set  out  facts  from  which  the  con- 
clusion follows,  as  a  matter  of  law,  that  plaintiff  and 
the  negligent  servant  of  the  same  master  were  not 
fellow-servants,  but  it  is  sufficient  to  make  averments 
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in  respect  to  the  line  of  employment  of  the  plaintiff 
and  the  negligent  servant,  from  which  and  a  plea  of 
not  guilty,  an  issue  is  presented  to  the  jury  whether 
the  plaintiff  and  such  negligent  servant  were  or  were 
not  fellow-servants.  We  think  that  the  third  count 
states  a  cause  of  action. 

Appellant  further  contends  that  the  only  conclusion 
that  can  reasonably  be  drawn  from  the  evidence  is, 
that  plaintiff  and  Knowles,  the  motorman,  were  fel- 
low-servants, and  that  therefore  the  trial  court  should 
have  directed  a  verdict  of  not  guilty,  and  this  court 
should  reverse  the  judgment  with  a  finding  of  facts. 

It  is  not  contended  that  plaintiff  and  Knowles  were 
fellow-servants,  under  the  first  branch  of  the  rule  an- 
nounced in  C.  &  N.  W.  By.  Co.  v.  Moranda,  93  111.  302, 
but  the  contention  is  that  they  were  fellow-servants 
under  the  second  branch  of  that  rule ;  that  servants  of 
the  same  master  who  are  by  their  usual  duties  brought 
into  habitual  association  so  that  they  can  exercise  an 
influence  upon  each  other  promotive  of  proper  caution, 
are  fellow-servants.  The  question  then  is,  whether  the 
usual  duties  of  the  conductors  of  the  defendant  on  the 
Cottage  Grove  Avenue  cable  cars  were  of  a  nature  to 
bring  them  into  habitual  association  with  the  motor- 
men  of  the  defendant  on  the  Sixty-third  street  trolley 
cars.  The  two  lines  of  cars  ran  out  of  different  bams. 
The  only  association  between  the  crews  of  cars  on  the 
two  lines  was  when  a  car  on  one  line  passed  in  front  of 
a  car  of  the  other  line  at  Sixty-third  street.  The  evi- 
dence shows  that  a  particular  car  on  one  line  might 
run  for  months  without  meeting  a  particular  car  on 
the  other  line ;  that  such  meeting  at  said  crossing  be- 
tween any  two  particular  cars  was  a  mere  chance. 

The  distinction  between  the  facts  of  this  case  and 
the  facts  in  the  case  of  C.  C.  Ey.  Co.  v.  Leach,  supra, 
is  obvious.  In  that  case  Golden 's  grip  car  ran  im- 
mediately behind  Leach's  car,  and  it  was  the  duty  of 
Golden  to  run  his  grip  car  in  such  manner  as  not  to 
run  into  the  car  in  front  of  him.    The  duties  of  Golden 
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and  Leach  were  sueh  as  to  bring  them  into  habitual 
association  while  and  so  long  as  Leach's  train  ran 
immediately  in  front  of  Golden 's  train.  They  were 
fellow-servants  from  the  moment  that  they  entered 
upon  the  duties  in  which  they  were  engaged  at  the  time 
of  the  collision,  because  the  duties  of  their  respective 
positions  were  such  as  to  bring  them  into  habitual 
association  with  each  other.  Under  the  second  breach 
of  the  rule,  it  is  habitual  or  usual  association  between 
servants  of  the  same  master  that  makes  them  fellow- 
servants. 

Li  the  Moranda  case,  supra,  it  was  said,  p.  317:  **It 
is  believed  no  case  can  be  found  in  our  own  reports 
where  the  common  master  has  been  held  exempt  from 
liability  for  injury  to  one  servant  by  the  neglect  of 
another,  where  it  does  not  appear  that  the  servants 
were  either  strictly  co-operating  in  the  particular  work 
they  were  about,  or  were  usually  consociated  in  their 
ordinary  duties." 

In  the  opinion  of  the  majority  of  the  court,  the  evi- 
dence does  not  conclusively  show  that  plaintiff  and 
Knowles  were  usually  associated  in  their  ordinary 
duties,  and  appellant  has  not,  on  the  evidence  in  this 
record,  just  cause  to  complain  either  that  the  ques- 
tion whether  they  were  fellow-servants  was  submitted 
to  the  jury,  or  that  the  jury  found  that  they  were  not 
fellow-servants. 

Appellant  further  contends  that  if  plaintiff  and 
Knowles  were  not  fellow-servants,  still  plaintiff  as- 
sumed the  risk  of  injury  from  the  negligence  of 
Knowles  as  one  of  the  dangers  of  the  service,  under 
the  decision  in  Clark  v.  C,  B.  &  Q.  R.  R.  Co.,  92  Dl.  43. 
In  that  case  it  was  held  that  the  plaintiff,  an  employe 
of  the  defendant,  assumed  the  risk  of  injury  from  the 
negligence  of  a  servant  of  a  railroad  company  which 
was  a  lessee  of  the  defendant  company  and  ran  its 
train  over  the  tracks  of  the  defendant.  The  rule  stated 
in  that  case  cannot  be  held  to  apply  to  injuries  from 
the  negligence  of  a  servant  of  the  same  master  who 
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is  not  a  fellow-servant  under  the  repeated  decisions 
of  our  Supreme  Court.  111.  Third  Vein  Coal  Co.  v. 
Cioni,  215  HI.  583 ;  C.  &  E.  I.  E.  E.  Co.  v.  White,  209 
id.  124;  C.  C.  Ey.  Co.  v.  Leach,  208  id.  198;  Hartley  v. 
C.  &  A.  E.  E.  Co.,  197  id.  440. 

We  think  that  the  question  whether  Knowles  was 
guilty  of  negligence  in  the  operation  of  the  trolley 
car  was,  on  the  evidence  in  the  case,  a  question  of 
fact  for  the  jury,  on  which  their  verdict  must  be  held 
conclusive.  The  cable  cars  had  the  right  of  way.  It 
was  the  duty  of  Knowles  to  bring  his  car  to  a  stop 
before  he  reached  the  west  line  of  Cottage  Grove  ave- 
nue. If  the  track  was  wet  or  greasy,  its  condition  was 
obvious,  and  it  was  the  duty  of  Knowles  to  do  what 
was  necessary,  in  view  of  the  condition  of  the  track, 
to  stop  his  car  before  it  reached  the  west  line  of  Cot- 
tage Grove  avenue.  We  think  the  jury  were  warranted 
in  finding  from  the  evidence  that  the  cause  of  Knowles' 
failure  to  stop  his  car  at  the  proper  place,  was  that 
he  did  not  begin  to  reduce  its  speed  where  the  rules 
required  him  to  reduce  it,  nor  to  apply  the  brakes  until 
after  he  had  passed  the  point  where  it  was  his  duty 
to  apply  them. 

We  do  not  think  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  because  he  was  not  on  the  rear 
platform,  where  the  rules  required  him  to  be  when 
the  car  was  crossing  a  street,  but  was  some  distance 
forward,  standing  on  the  running  board  giving  out 
transfers  to  passengers.  His  position  on  the  car  was 
but  the  occasion,  not  the  cause  of  his  injury. 

In  view  of  the  nature  and  results  of  plaintiff's  in- 
juries, we  cannot  say  that  the  damages  awarded  him 
by  the  jury  are  excessive. 

We  find  no  reversible  error  in  the  rulings  of  the 
court  on  questions  of  evidence,  or  in  giving  or  refus- 
ing to  give  instructions.  In  the  opinion  of  the  major- 
ity of  the  court,  the  record  is  free  from  reversible 
error,  and  the  judgment  will  therefore  be  affirmed. 

:dffirmed. 

Mr.  Justice  Smith  dissenting. 
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Marie  M.  Price  et  aL,  Appellees,  t.  Elizabeth  Ooodricb, 

Appellant. 

Oen.  No.  14,058. 

1.  AHEin>icENTS  AND  JEOFAILS — When  allotoance  after  verdict  not 
ahuse  of  discretion.  Held,  that  after  verdict  it  was  not  an  abuse 
of  discretion  to  permit  an  amendment  which  consisted  in  the  add- 
ing of  an  additional  plaintiff. 

2.  Statute  of  Limitations — when  amendment  does  not  introduce 
new  cause  of  action.  The  addition  of  a*co-plalntlff  does  not  change 
the  cause  of  action. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Chables  M.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  AfBrmed.  Opinion  filed 
June  16,  1908. 

Statement  by  the  Court.  This  suit  was  brought, 
March  24,  1902,  by  appellee  Price  against  appellant 
to  recover  $354.65  alleged  by  plaintiff  to  be  due  to  her 
from  defendant  for  services  rendered  by  her  to  de- 
fendant as  a  typewriter  and  stenographer  from  August 
6  to  December  20,  1901.  The  cause  was  tried  by  a 
jury.  On  the  trial  plaintiff  testified  that  at  the  time 
the  services  were  rendered  she  and  appellee  Carpenter 
were  partners  in  said  business. 

At  the  close  of  the  case  defendant  moved  that  the 
suit  be  dismissed  on  the  ground  of  variance,  and  the 
court  denied  the  motion.  She  then  asked  the  court  to 
instruct  the  jury  that  if  they  believed  from  the  evi- 
dence that  plaintiff  and  Carpenter  were  partners,  and 
that  the  work  sued  for  was  done  by  the  partnership, 
they  should  find  the  issues  for  the  defendant,  and  the 
court  refused  to  give  the  instruction.  Carpenter  testi- 
fied on  the  trial  as  a  witness  for  plaintiff.  The  jury 
found  a  verdict  for  the  plaintiff  for  $354.65,  and  de- 
fendant moved  for  a  new  trial.  While  this  motion 
was  pending,  the  court,  on  motion  of  plaintiff,  or- 
dered, ^'that  all  papers  and  proceedings  in  the  cause 
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be  and  are  hereby  amended,"  by  adding  the  name  of 
A.  S.  Carpenter,  **  wherever  the  name  of  the  said 
Marie  M.  Price  occurs."  Leave  was  by  said  order 
given  defendant  to  file  a  plea  of  the  Statute  of  Limita- 
tions, and  defendant  filed  a  plea  averring  that  the 
cause  of  action  did  not  accrue  to  the  plaintiffs  within 
five  years  next  before  the  commencement  of  the  suit 
by  the  plaintiffs.  The  oral  demurrer  of  the  plaintiffs 
to  said  plea  was  sustained ;  the  motion  for  a  new  trial 
denied  and  judgment  entered  for  $354.65  and  costs 
against  defendant,  to  reverse  which  judgment  she 
prosecutes  this  appeal. 

BuBBEs  &  McKiNLBY,  f  or  appellant ;  "Wm.  J.  Status 
TON,  of  counsel. 

CoBUBN  &  Case,  for  appellees. 

Mb.  Pbesidino  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

We  think  that  section  24  of  our  Practice  Act  gave  to 
the  Circuit  Court  power  to  permit  the  pleadings  and 
proceedings  to  be  amended  after  verdict  and  pending 
the  motion  for  a  new  trial,  by  adding  the  name  of 
Carpenter  as  plaintiff;  and  that  the  court  on  the  evi- 
dence in  this  case  properly  exercised  such  power  by 
making  such  amendment.  Cogshall  v.  Beesley,  76  HI. 
445;  Tomlinson  v.  Earnshaw,  112  id.  311;  Fenton  v. 
Lord,  128  Mass.  466.  Such  amendment  did  not  intro- 
duce a  new  cause  of  action,  and  the  demurrer  to  the 
plea  of  the  Statute  of  Limitations  was  therefore  prop- 
erly sustained.  McCall  v.  Lee,  120  111.  261.  The  dis- 
tinction between  adding  a  plaintiff  and  adding  a  de- 
fendant is  obvious.  As  to  the  new  defendant,  the  suit 
is  begun  when  he  is  made  defendant.  The  cases  cited 
for  appellant  are  all  cases  in  which  a  new  defendant 
was  added  after  the  statute  had  run. 

If  the  defendant  had  any  claim  or  demand  against 
the  plaintiffs  which  could  form  the  basis  of  a  recoup- 
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ment  or  set-off  against  both  plaintiffs,  but  not  against 
plaintiff  Price  alone,  she  should  have  shown  such  facts 
by  affidavit  in  support  of  her  motion  for  a  new  trial, 
and  in  the  absence  of  such  showing  we  cannot  presume 
that  she  had  any  such  claim  or  demand. 

We  think  the  record  is  free  from  reversible  error^- 
and  the  judgment  of  the  Circuit  Court  will  be  af- 
firmed. 

Judgment  affirmed. 


Harty   Bros,   and   Harty   Co.,   Appellee^   t.    Samuel 

Polakowy  Appellant. 

Oen.  No.  14,074. 

Municipal  coubt — when  without  jurisdiction.  The  Municipal 
Court  of  Chicago  has  no  Jurisdiction  of  an  action  instituted  by 
a  sub-contractor  against  the  owner  of  a  building  and  the  general 
contractor  therefor,  jointly,  under  the  mechanic's  lien  act — ^no 
contract  relation  existing  between  such  sub-contractor  and  owner. 

Assumpsit  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Henry  C.  Beitleb,  Judge,  presiding.  Heard  In  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Reversed.  Opinion 
filed  June  16,  1908. 

Max  M.  Gbossman,  for  appellant;  H.  J,  Bosenbebo, 
of  counsel. 

BuLKLEY,  Geay  &  MoRE,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

Harty  Bros,  and  Harty  Co.,  a  corporation,  brought 
in  the  Municipal  Court  of  Chicago  an  action  of 
assumpsit  against  Polakow  and  Bass  and  Bomstein. 
The  trial  resulted  in  a  judgment  against  all  of  the 
defendants  for  $1,998.79,  from  which  Polakow  prayed, 
was  allowed  and  perfected  a  separate  appeal  to  this 
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court.  Polakow  in  1906  built  a  building  on  a  lot  of 
which  he  was  the  owner.  His  co-defendants,  Bass  and 
Bomstein,  contracted  with  him  to  do  the  carpenter 
work  and  furnish  the  materials  for  said  building  for  a 
certain  sum,  which  Polakow  agreed  to  pay  them  there- 
for, Bass  and  Bernstein  contracted  with  the  plaintiff  to 
furnish  the  mill  work  for  said  building  at  the  price 
of  $7,300.  The  recovery  was  for  mill  work  furnished 
by  plaintiff  to  Bass  and  Bernstein  under  said  con- 
tract, and  by  them  used  in  said  building  under  their 
contract  with  Polakow.  The  liability  of  Polakow  to 
plaintiff  for  the  materials  furnished  by  plaintiffs  to 
Bass  and  Bomstein  depends  on  the  Mechanics  Lien 
Act  of  1903.  That  act  provides  that  in  certain  cases, 
upon  giving  certain  notice,  etc.,  the  material  man  may 
bring  his  action  at  law  against  the  contractor  and 
owner  jointly,  and  recover  against  both. 

We  shall  consider  only  the  question  whether  the 
Municipal  Court  of  Chicago  had  jurisdiction  of  the 
subject-matter  of  the  suit.  If  it  had  such  jurisdiction, 
it  was  conferred  by  the  clause  of  section  2  of  the  act 
creating  the  court,  which  gives  that  court  jurisdiction 
of,  **all  actions  on  contracts,  express  or  implied,  when 
the  amount  claimed  by  the  plaintiff,  exclusive  of  costs, 
exceeds  one  thousand  dollars.''  There  was  no  con- 
tract relation  between  Polakow  and  plaintiff,  but  there 
was  one  contract  between  plaintiff  and  Bass  and  Bom- 
stein, and  another  contract  between  Bass  and  Born- 
stein  and  Polakow.  Plaintiff's  right  to  recover  in  an 
action  at  law  against  Polakow  jointly  with  Bass  and 
Bomstein  grew  out  of  no  contract,  express  or  implied, 
between  plaintiff  and  Polakow,  but  out  of  the  exist- 
ence of  a  lien  in  favor  of  the  plaintiff  upon  the  land 
of  Polakow  on  which  Bass  and  Bomstein  built  a  build- 
ing for  Polakow  under  their  contract  with  him,  and 
for  which  plaintiff  furnished  Bass  and  Bomstein  mill 
work.  This  lien  for  materials  furnished  Bass  and 
Bomstein  and  by  them  used  in  said  building,  was 
given  to  plaintiff  by  section  21  of  the  Lien  Act  of  1903. 
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That  section  provides  that  a  material  man  shall  be 
known  under  the  act  as  a  sub-contractor.  Section  28 
of  the  act  prescribes  the  remedies  of  the  subcontractor 
to  enforce  the  lien  given  to  him  by  section  21,  which 
may  be  either  by  petition  to  enforce  the  lien  against 
the  land  or  by  an  action  at  law  against  the  contractor 
and  the  owner  jointly.  That  such  action  at  law  is  a 
remedy  given  to  the  subcontractor  to  enforce  his  lien, 
and  that  his  right  of  action  depends  upon  the  existence 
of  the  lien  cannot  be  questioned.  The  section  pro- 
vides, ^Hhat  such  action  at  law  shall  be  maintain 
(maintained)  against  the  owner  only  in  case  the 
plaintiff  establishes  his  right  to  the  lien.'*  The  ac- 
tion cannot,  in  our  opinion,  be  considered  an  action  on 
a  contract,  either  express  or  implied,  and  therefore 
the  Municipal  Court  had  no  jurisdiction  over  the 
cause.  Cooper  v.  Skinner,  124  Mass.  183;  Smith  v. 
Silsbe,  53  N.  Y.  App.  Div.  462. 

It  follows  from  what  has  been  said  that  in  our  opin- 
ion there  can  never  be  a  recovery  against  the  defend- 
ant Polakow  in  this  case  in  the  Municipal  Court,  and 
the  judgment  of  that  court  against  him  will  therefore 
be  reversed  but  the  cause  will  not  be  remanded. 

ReversecL 


Chicago  Railway  Equipment  Company,  Appellee,  r. 
National  Hollow  Brake  Beam  Company  et  al^  Ap- 
pellants. 

Oen.  No.  13,918. 

1.  Appeals  and  erbobs — effect  of  declaration  of  forfeiture  pending 
appeal.  If  the  relief  sought  by  the  bill  is  a  perpetual  iojunction 
restraining  the  declaration  of  a  forfeiture,  upon  which  a  tem- 
porary injunction  is  obtained,  a  declaration  of  forfeiture  made 
pending  an  appeal  dissolving  such  injunction  and  denying  the 
relief  sought,  is  made  subject  to  be  rendered  nugatory  upon  the 
entry  of  a  judgment  of  reversal. 
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2.  Appeals  and  xbeobs — power  of  trial  court  in  carrying  into 
effect  mandate  of  Supreme  Court,  Where  the  purpose  of  a  bill 
is  to  obtain  a  perpetual  injunction  restraining  a  forfeiture,  upon 
which  a  temporary  injunction  has  been  granted  and  erroneously 
dissolyed,  the  trial  court  in  carrying  into  effect  the  mandate  of 
the  Supreme  Court  recognizing  the  right  to  the  relief  sought, 
may  conform  its  decree  as  well  to  the  object  of  the  Supreme 
Court  as  to  the  changed  conditions  resulting  pendente  lite,  and 
thus  giye  full  effect  to  the  Judgment  of  the  Supreme  Court 

Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Qkobob  A.  Duput,  Judge,  presiding.  Heard  In 
the  Branch  Appellate  Court  at  the  October  term,  1907.  Affirmed. 
Opinion  filed  June  16,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  decree  of  the  Superior  Conrt  entered  in  pursuance 
of  a  remanding  order  of  the  Supreme  Court,  which  or- 
der is  as  follows : 

**It  is  considered  by  the  court  that  the  judgment  of 
the  Appellate  Court  be  reversed  and  the  cause  re- 
manded to  the  Superior  Court  with  directions  to  enter 
a  decree  finding  there  is  due  to  the  Brake  Beam  Com- 
pany from  the  Equipment  Company  the  sum  of 
$19,624.50,  together  with  interest  on  that  amount  at 
5%  per  annum  from  the  date  of  the  former  decree 
rendered  in  that  court  and  decreeing  the  payment 
thereof  within  thirty  days,  and  that  in  default  the  in- 
junction be  dissolved;  and  for  such  other  and  further 
proceedings  as  to  law  and  justice  shall  appertain.  It 
is  further  ordered  that  the  appellants  recover  costs 
and  have  execution  therefor/' 

This  order  follows  substantially  the  opinion  of  the 
Supreme  Court  in  the  case.    (226  111.  28-40). 

The  opinion  of  this  court  on  the  former  appeal  is 
reported  in  123  111.  App.  533,  where  the  material  facts 
are  sufficiently  stated.  The  same  statement  of  facts 
precedes  the  opinion  of  the  Supreme  Court  supra. 

The  decree  of  the  Superior  Court  from  which  the 
present  appeal  is  prosecuted  provides  inter  alia: 
**That  the  decree  of  this  court  entered  July  29,  1904, 
be  and  is  modified  in  accordance  with  the  directions 
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of  the  Supreme  Court  as  follows:  That  there  is  due 
from  the  complainant  the  Equipment  Company  to  the 
Brake  Beam  Company  the  sum  of  $22,322.87  and  that 
xmless  the  complainant  pay  to  the  clerk  of  this  court 
for  the  benefit  of  the  Brake  Beam  Company  said  sum 
within  thirty  days  from  the  entry  of  this  decree,  the 
injunctions  issued  shall  be  dissolved;  and  except  in 
the  matter  of  the  amount  to  be  paid  and  the  time  and 
conditions  of  payment,  the  decree  entered  on  July  29, 
1904,  stand  and  remain  of  record  in  full  force  and  ef- 
fect at  all  times  hereafter  as  the  decree  of  this  court. 
And  it  appearing  to  the  court  that  the  complainant 
has  paid  to  the  clerk  said  sum  of  $22,322.87,  as  pro- 
vided in  this  decree,  it  is  ordered,  adjudged  and  de- 
creed that  the  Brake  Beam  Company,  its  officers, 
agents  and  servants,  be  and  are  perpetually  enjoined 
and  restrained  as  prayed  in  complainant  *s  bill  of  com- 
plaint and  supplemental  bills  of  complaint,  and  that 
they  do  absolutely  desist  and  refrain  from  proceeding 
to  enforce  a  forfeiture  of  the  agreement  dated  Decem- 
ber 8,  1892,  set  out  in  said  bill  of  complaint  and  from 
re-entering  the  demised  premises  described  therein, 
from  removing  complainant  therefrom  and  taking 
possession  thereof  or  of  any  of  the  personal  property 
of  the  complainant  as  prayed  in  the  bill  and  supple- 
mental bills  of  complaint."  It  appears  that  a  notice 
had  been  served  on  the  Equipment  Company  in  the 
name  of  the  Brake  Beam  Company  **that  a  forfeiture 
had  been  declared  of  the  lease  given  it  by  the  Brake 
Beam  Company,  for  non-payment  of  rent,"  etc.  This 
notice  was  served  November  9,  1904. 

James  E.  Munboe,  Defbees,  Bbace  &  Bitteb,  and 
Emil  C.  Wetten,  for  appellants. 

H.  H.  C.  MiLLEB  and  W.  S.  Oppenhbim,  for  appel- 
lee. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 
Appellants  have  filed  an  elaborate  argument  in  sup- 
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port  of  the  contention  that  the  decree  of  the  Superior 
Court  entered  pursuant  to  the  mandate  of  the  Supreme 
Court  is  erroneous  in  view  of  what,  as  is  claimed,  were 
the  changed  conditions  since  the  original  decree  of 
the  Superior  Court  was  entered,  from  which  decree 
the  former  appeals  to  this  and  the  Supreme  Court 
were  taken.  That  decree,  after  finding  $19,624.50  with 
interest  due  from  the  Equipment  Company  to  the 
Brake  Beam  Company,  directed  **that  unless  the  com- 
plainant shall  in  ten  days  from  date  of  decree  pay  in 
court  for  the  benefit  of  the  Brake  Beam  Company  such 
sum  with  interest  and  costs  of  suit,  the  defendants  are 
given  leave  to  proceed  with  the  forfeiture  of  the  lease 
and  to  fully  enforce  such  forfeitures  in  accordance 
with  the  terms  of  the  lease,  and  the  injunction  hereto- 
fore issued  shall  be  and  stand  dissolved.'*  It  was 
further  provided  that  upon  payment  into  court  by  the 
Equipment  Company  of  the  sum  stated  within  ten 
days,  **the  defendants  are  forever  enjoined  from  fur- 
ther proceedings  under  either  of  the  notices  of  for- 
feiture aforesaid."  It  is  said  that  at  the  time  the 
original  decree  of  the  Superior  Court  was  entered 
' '  there  was  only  a  threatened  forfeiture, '  *  the  declara- 
tion of  which  was  enjoined;  and  that  at  the  time  the 
last  decree  was  entered  the  forfeiture  had  been  de- 
clared and  had  become  a  consummated  and  estab- 
lished fact.  It  is  argued  that  the  Superior  Court 
** should  have  pursued  either  one  of  two  courses;" 
either  **hterally  followed  the  remanding  order  and 
gone  no  further — stopped  there  and  said  nothing  more 
— or  else  should  have  recognized  and  acted  fully  upon 
the  change  in  conditions ; '  *  that  it  should  have  done  no 
more  than  fix  the  amount  due  from  the  Equipment 
Company  to  the  Brake  Beam  Company  and  decree  its 
payment  and  should  have  left  all  other  matters  open 
for  further  adjudication." 

The  ground  upon  which  this  contention  of  the  Brake 
Beam  Company  is  based  is  that  on  November  9,  1904, 
when  a  forfeiture  of  the  lease  to  the  Equipment  Com- 
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pany  was  declared  pending  the  former  appeal,  more 
than  ten  days  had  elapsed  after  the  entry  of  the  de- 
cree of  the  Superior  Court  from  which  that  appeal 
was  taken  and  that  the  Equipment  Company  not  hav- 
ing then  paid  the  $19,624.50  within  the  ten  days  from 
its  date  fixed  by  that  decree,  and  having  prayed  an 
appeal  from  that  decree  without  obtaining  an  order 
continuing  the  injunction  in  force,  (R.  S.  chap.  69, 
section  21)  said  injunction  ^'had  ceased  to  be  in  force 
and  effect**  and  the  Brake  Beam  Company  was  there- 
fore entitled  to  declare  and  to  enforce  a  forfeiture  as 
it  undertook  to  do ;  that  the  appeal  did  not  have  the 
effect  of  continuing  the  injunction  in  force  beyond  the 
ten  days.  It  is  claimed  that  the  part  of  the  decree 
which  dissolved  the  injunction  unless  the  Equipment 
Company  paid  the  money  into  court  within  the  ten 
days  was  self-executing.  It  appears  that  the  Equip- 
ment Company  prayed  and  was  allowed  an  appeal  to 
this  court  from  that  decree  and  filed  its  appeal  bond 
of  $30,000  within  the  ten  days  from  entry  of  the  de- 
cree. This  court  reversed  the  decree  of  the  Superior 
Court  and  entered  a  decree  here  granting  an  injunc- 
tion against  the  Brake  Beam  Company.  The  judg- 
ment of  this  court  reversing  the  decree  of  the  Superior 
Court  was  reversed  by  the  Supreme  Court,  but  in  the 
remanding  order  that  court  recognized  there  was  an 
injunction  existing  and  still  in  full  force  and  effect 
That  remanding  order  finds  the  sum  fixed  in  the  orig- 
inal decree  appealed  from  to  be  due  the  Brake  Beam 
Company  from  the  Equipment  Company,  directs  a 
decree  for  its  payment  within  thirty  days  from  the 
entry  of  such  decree,  **and  that  in  default  the  injunc- 
tion be  dissolved."  If  there  was  no  injunction  then 
in  force  restraining  the  enforcement  of  a  forfeiture 
there  would  have  been  no  occasion  so  to  provide  for 
its  dissolution  in  case  of  such  default. 

The  original  bill  of  the  Equipment  Company  prayed 
an  injunction  restraining  the  defendants  from  pro- 
ceeding to  declare  a  forfeiture,  and  from  re-entering 
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the  demised  premises.  The  relief  sought  was  a  per- 
petual injunction.  The  temporary  injunction  granted 
was,  as  said  in  Lambert  v.  Alcorn,  144  HI.  313-330,  **a 
mere  ancillary  writ  which  the  complainant  was  at 
liberty  to  apply  for  or  not  as  he  saw  fit.  Its  only 
object  was  to  preserve  the  status  quo  until  a  final  hear- 
ing could  be  had."  It  is  therefore  unimportant  to 
consider  the  precise  effect  of  the  appeal  from  the 
original  decree  of  the  Superior  Court  upon  that  tem- 
porary injunction.  The  purpose  of  the  bill  was  to  ob- 
tain a  permanent  injunction.  Pending  the  final  deter- 
mination of  that  question  whatever  action  the'  appel- 
lant company  took  pending  the  appeal  was,  as  further 
said  in  Lambert  v.  Alcorn  supra,  **at  the  risk  of  hav- 
ing his  acts  pendente  lite  declared  illegal  and  of  being 
compelled  to  restore  everything  to  the  condition  in 
which  it  was  at  the  commencement  of  the  suit."  See 
also  New  Haven  Clock  Co.  v.  Kochersperger,  175  HI. 
383-395.  If  in  the  case  at  bar  appellee  was  entitled 
to  have  upon  its  bill,  as  originally  filed,  a  perpetual 
injunction  restraining  a  forfeiture  of  the  lease,  it  is 
entitled  to  such  injunction  without  reference  to 
whether  the  original  temporary  injunction  granted  by 
the  Superior  Court  was  or  was  not  dissolved  by  the 
decree  of  that  court  pending  the  appeal  therefrom  to 
this  and  finally  to  the  Supreme  Court.  The  material 
thing  is  that  the  Supreme  Court  found  appellee  en- 
titled to  an  injunction  upon  payment  of  the  amount 
found  due  from  it  to  the  appellant  Brake  Beam  Com- 
pany, that  it  found  such  an  injunction  in  force  and  di- 
rected in  effect  that  upon  making  such  payment  it 
should  continue  in  force.  That  the  perpetual  injunction 
entered  by  this  court  was  in  force  pending  the  appeal 
to  the  Supreme  Court  can  scarcely  be  questioned. 
That  injunction,  so  far  as  appears,  has  been  in  no  way 
dissolved.  It  appears  to  be  recognized  as  in  full  force 
and  effect  by  the  mandate  of  the  Supreme  Court.  It 
restrains  appellants  from  proceeding  to  enforce  a 
forfeiture,  ''from  re-entering  the  demised  premises," 
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and  from  ^^  taking  possession  thereof  or  any  of  the 
personal  property ' '  of  the  Equipment  Company.  The 
decree  of  the  Superior  Court  now  appealed  from  is 
in  conformity  to  that  injunction  and  is  pursuant  to  the 
mandate  of  the  Supreme  Court  We  find  in  it  no  er- 
ror. 

The  conclusion  stated  makes  it  unnecessary  to  con- 
sider at  length  appellants'  contentions  that  the  alleged 
forfeiture  of  November  9,  1904,  was  legal  and  valid* 
Finding  no  error  the  decree  of  the  Superior  Court  will 
be  affirmed. 

Affirmed. 


Teander  G.  Peterson^  Appellee,  y.  Charles  M,  Pusey, 

Appellant. 

Gen.  No.  18,960. 

1.  Amendments  and  jeofails — when  action  of  court  in  per' 
mitting  completion  of  issue  not  ground  for  reverjaaJ.  Where  In- 
justice does  not  appear  to  have  resulted,  it  is  no  abuse  of  dis- 
cretion for  the  trial  court  immediately  before  the  hearing:  of  a 
cause  to  permit  a  aimiliter  to  be  filed  to  the  general  issue  and 
a  reply  to  be  made  to  a  plea  of  set-off. 

2.  Pleading — when  recovery  may  be  had  under  common  ooimts. 
Where  a  contract  has  been  performed  by  the  plaintiff  and  nothing 
remains  to  be  done  thereunder  but  the  payment  of  money  by 
the  defendant,  recovery  may  be  had  under  the  common  counta. 

3.  Contracts — what  will  not  defeat  recovery  upon  huUding  ooa- 
tract.  A  failure  literally  to  comply  will  not  defeat  a  reooyery 
upon  a  building  contract;  substantial  compliance  is  sufficient. 

Assumpsit  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  William  N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Affirmed.  Opinion 
filed  June  16,  1908. 

Statement  by  the  Court.  Appellee  recovered  judg- 
ment for  labor  and  material  furnished  under  a  verbal 
contract  by  which  said  plaintiff  was  to  dig  trenches. 
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furnish  material,  do  the  mason  work  and  lay  cnt  stone 
for  a  building  erected  by  appellant  in  Chicago.  The 
judgment  includes  also  amounts  claimed  by  plaintiff 
for  certain  extras  not  included  in  the  original  agree- 
ment. The  contract  price  as  agreed  upon  appears  to 
have  been  $4,775,  Of  this  amount  the  defendant  paid 
$3,101.85.  The  plaintiff  claims  a  balance  of  $1,673.15. 
The  claim  for  extras  amount  to  $87,  making  the  total 
amount  claimed  to  be  due  the  plaintiff  $1,760.15.  This 
sum,  with  $78.18  interest,  the  total  amounting  to 
$1,833.33,  was  awarded  by  the  verdict  of  the  jury. 
From  the  judgment  in  accordance  with  the  verdict  the 
defendant  appeals. 

Chables  a.  Phelps,  for  appellant. 

Leonaed  Fiske  and  Gauagheb  &  Messneb^  for  ap- 
pellee. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 

The  defense  made  to  the  plaintiff's  claim  is  that  the 
latter  failed  to  comply  with  certain  specifications  and 
do  certain  work  called  for  by  plans  and  specifications 
in  accordance  with  which  the  defendant  claims  the 
plaintiff  agreed  to  do  the  work,  and  that  the  work  was 
done  in  an  unskilful  manner,  making  the  building  per- 
manently defective. 

It  appears  that  when  the  agreement  was  made  the 
plaintiff  handed  defendant  a  card  upon  which  he  had 
written  his  understanding  of  the  work  he  was  to  do 
and  the  price  for  which  it  was  to  be  done.  That  memo- 
randum is  as  follows:  *' March  1,  1906.  Dr.  C.  M. 
Pusey.  Mason  wourk  and  trenson,  digin,  witout  cut  st. 
for  som  of  $4,665.  T.  G.  Peterson.'*  The  plaintiff 
states  that  after  the  card  was  handed  defendant  the  lat- 
ter wanted  extra  piers,  and  that  this  work  raised  the 
contract  price  to  $4,775.  About  the  eighth  of  March 
the  defendant  told  plaintiff  he  had  decided  to  give  him 


580  Appellate  Courts  of  Illinois. 

Vol.  141.]  Peterson  v.  Pusey. 

the  mason  work.  The  extra  items  are  $16  for  the 
additional  cost  of  a  better  kind  of  brick  substituted 
by  agreement  for  those  upon  which  plaintiff's  original 
figures  were  based,  $11  for  setting  certain  cut  stone 
furnished  by  the  defendant  not  embraced  in  plaintiff's 
original  figures,  and  $60  for  adding  six  inches  to  the 
heighth  as  originally  contemplated  of  the  first  story- 
wall  of  the  building.  Some  of  this  extra  work  was 
done,  it  is  claimed,  imder  orders  from  one  Stevens  who 
had  a  contract  for  carpenter  work  on  the  building. 
Plaintiff  testifies  that  the  defendant  told  him  he  was 
to  get  his  instructions  from  Stevens  who  **was  going 
to  superintend  the  building. '^  This  is  denied  by  the 
defendant. 

Defendant's  attorney  has  filed  an  elaborate  brief. 
As  to  the  questions  of  fact  concerning  which  the  evi- 
dence is  conflicting  we  find  no  suflScient  ground  for 
disturbing  the  verdict.  It  was  the  province  of  the 
jury  to  settle  these  disputed  questions  and  an  examina- 
tion of  the  record  shows  their  finding  in  this  respect 
to  be  justified  by  evidence.  We  cannot  undertake  to 
review  here  the  testimony  at  length  and  no  good  pur- 
pose would  be  served  by  so  doing. 

It  is  contended  in  defendant's  behalf  that  the  court 
erred  in  denying  a  motion  for  judgment  by  reason 
of  plaintiff's  alleged  default  in  not  having  joined  *'in 
the  issue  tendered  by  the  pleas  of  non-assumpsit  in 
bar  of  appellee's  action,"  and  to  the  ** pleas  of  set- 
off," before  the  cause  was  called  for  trial.  Leave  was 
given  plaintiff  to  file  a  similiter  to  defendant's  plea 
of  general  issue  and  a  reply  to  the  plea  of  set-off. 
It  is  not  contended  that  the  ruling  of  the  Municipal 
Court  in  this  respect  worked  any  injustice  to  defend- 
ant, and  even  if  deemed  erroneous  it  would  scarcely 
justify  iaterference  unless  necessary  to  prevent  a  fail- 
ure of  justice.  We  find  no  error  in  the  discretion 
exercised  by  the  trial  court. 

The  contract  having  been  performed  and  the  plaint- 
iff suing  for  the  alleged  contract  price,  he  was  entitled 
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to  sue  and  recover  under  the  common  counts.  Con- 
cord Apartment  House  Co.  v.  O^Brien,  228  HI  360- 
367. 

Complaint  is  made  of  all  the  instructions,  eight  in 
number,  given  in  behalf  of  the  plaintiff,  of  the  refusal 
to  give  three  of  the  instructions  requested  in  behalf 
of  the  defendant  and  of  the  modification  of  two  other 
instructions  asked  for  by  defendant  and  given  as  modi- 
fied. The  criticism  of  the  first  instruction  given  in 
behalf  of  plaintiff  is  that  it  told  the  jury  that  if  they 
believed  any  witness  had  **  knowingly  testified  falsely 
to  any  material  issue,"  such  testimony  might  be  dis- 
regarded. It  is  said  that  the  instruction  is  erroneous 
in  that  it  omits  the  word  *' wilfully."  It  is  true  that 
the  words  **knowingly  and  wilfully"  are  generally 
joined  in  such  an  instruction.  See  Godair  v.  Ham 
Nat.  Bank,  225  HI.  572-577.  It  is  difficult,  however,  in 
this  case  to  see  that  the  instruction  would  have  gained 
anything  by  the  addition  of  the  word  *' wilfully,"  ex- 
cept emphasis.  Where  one  knowingly  testifies  falsely 
he  generally,  if  not  necessarily,  does  so  wilfully.  To 
hold  the  omission  of  the  word  *  VilfuUy"  to  be  rever- 
sible error  would  be  to  indulge  in  a  refinement  of 
criticism  of  an  instruction  of  which  perhaps  it  is  to 
be  regretted  instances  may  be  found  in  the  reports. 
Such  verbal  criticism  our  system  of  written  instruc- 
tions sometimes  enables  ingenious  counsel  to  employ 
in  an  effort  to  find  technical  error  where  no  sub- 
stantial error  exists.  It  is  not  infrequently  thus 
sought  to  give  to  language,  the  obvious  purport  of 
which  could  not  well  be  misunderstood  by  the  jury,  a 
meaning  which  only  those  trained  in  verbal  dialectics 
would  otherwise  be  likely  to  discover. 

Complaint  is  made  of  the  second  instruction  given 
at  plaintiff's  request  to  the  effect  that  ''substantial 
compliance  with  the  terms  of  his  agreement  is  all  that 
the  law  requires  of  the  plaintiff  in  this  case."  We 
think  under  the  evidence  this  instruction  was  not  mis- 
leading.   In  any  event  we  are  of  opinion  ''it  clearly 


682  AppELiiATE  CoxjETs  or  Illinois. 

Vol.  141.]  Peterson  v.  Pusey. 

appears  that  the  error  complained  of  worked  no  in- 
jury to  appellant.*'  Keeler  v.  Herr,  157  111.  57-59. 
It  is  true  that  if  the  terms  of  the  contract  were  not 
fully  complied  with  the  defendant  would  be  entitled 
to  such  reasonable  allowance  as  would  enable  him  to 
complete  the  building  in  the  manner  agreed  upon. 
The  jury  were  so  instructed  in  substance  in  behalf  of 
the  defendant  and  at  his  request,  and  were  further  told 
that  before  they  could  find  the  plaintiff  had  sub- 
stantially performed  his  contract,  they  must  find  there 
had  been  no  wilful  departure  from  the  contract  or 
omission  in  essential  parts  and  that  he  had  honestly 
and  faithfully  performed  the  contract  in  all  its  ma- 
terial and  substantial  particulars.  The  jury  appear 
to  have  concluded,  as  they  might  under  the  evidence, 
that  the  plaintiff  had  fully  complied  with  the  agree- 
ment. 

We  deem  it  unnecessary  to  follow  at  length  the  de- 
fendant's criticisms  of  the  other  instructions.  There 
was  evidence  tending  to  show  that  Stevens  was  de- 
fendant's authorized  superintendent,  that  defendant 
so  informed  plaintiff,  and  that  he  told  the  latter  he 
should  get  his  instructions  from  Stevens.  If  the  jury 
so  found  from  the  evidence,  then  no  reason  appears 
why  plaintiff  was  not  entitled  to  be  paid  for  the  extra 
work  done  under  Stevens'  orders.  While  some  of  the 
instructions  as  given  are,  we  think,  objectionable  in 
some  respects,  yet  upon  a  careful  consideration  of 
them,  we  are  of  opinion  the  jury  were  not  misled  nor 
the  defendant  harmed  by  such  errors. 

While  it  appears  from  the  evidence  that  there  are 
defects  in  the  work  done  by  plaintiff  imder  the  con- 
tract, there  is  evidence  tending  to  show  that  these 
defects  were  caused  by  the  acts  of  others  over  whom 
plaintiff  had  no  control  and  for  whose  acts  he  was  not 
responsible. 

We  are  of  opinion  the  record  does  not  show  rever- 
sible error,  and  the  judgment  of  the  Municipal  Court 
»  will  therefore  be  affirmed. 

"Affirmed. 
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John  F«  Deylne,  Administrator^  Appellee,  y.  Chicago 
€ity  Ballway  Company,  Appellant. 

Gen.  No.  13,957. 

1.  Pbactiob— «/rcct  0/  proceeding  to  trial  uHthout  disposing  of 
demurrer.  A  party  whose  demurrer  I0  on  file  and  undisposed  of, 
waives  the  same  if  he  proceeds  to  trial  without  objection. 

2.  Pabsengeb  and  cabbieb — Jiahility  of  latter  for  assault.  When 
a  passenger  refuses  to  pay  fare  and  to  leave  the  train  upon  which 
he  is  riding  and  compels  the  conductor  to  resort  to  force,  recovery 
cannot  ordinarily  be  had  for  an  injury  which  he  voluntarily  brings 
upon  himself  and  which  "is  the  result  of  his  own  forcible  resist- 
ance;" but  where,  acting  within  the  scope  of  his  employment, 
a  servant  improperly  exercises  his  authority  and  uses  more  force 
than  the  circumstances  of  the  case  require,  the  master  is  liable 
for  the  wrongful  assault 

3.  IirsTBUCTioNS — when  jury  not  permitted  to  consider  rejected 
count.  If  a  jury  has  been  specifically  instructed  to  disregard  a 
particular  count,  they  are  not  inferentlally  authorized  to  consider 
such  rejected  count  by  a  phrase  in  another  instruction  given  which 
tells  them  that  the  plaintiff  may  recover  if  he  "has  proved  the 
other  averments  of  his  declaration." 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Robebt  W. 
Wbight,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  June  16,  1908. 

Statement  by  the  Court.  This  is  an  action  under 
the  statute  to  recover  damages  for  the  death  of 
Thomas  Keating,  for  the  benefit  of  his  next  of  kin. 
The  death  is  alleged  to  have  resulted  from  injuries  in- 
flicted by  an  employe  of  appellant  on  one  of  its  street 
cars  in  Chicago. 

There  is  testimony  tending  to  show  that  the  deceased 
was  found  by  a  night  watchman,  about  two  o'clock  in 
the  morning  of  April  29,  1905,  lying  apparently  un- 
conscious on  the  sidewalk  on  Sixty-third  street.  He 
was  injured,  having  a  cut  on  the  right  side  of  his 
head  some  five  inches  in  length.  He  was  taken  to  a 
hospital  by  policemen  and  died  there  about  two  0  'clock 
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in  the  afternoon  of  that  day.  It  appears  from  the 
evidence  that  the  deceased  had  been  drinking  to  some 
extent  the  afternoon  of  April  28th,  the  day  before  his 
death.  Abont  half  after  six  o'clock  in  the  evening  of 
that  day,  in  company  with  one  of  the  plaintiff's  wit- 
nesses, the  deceased  entered  a  saloon  near  Thirty- 
ninth  street  and  Cottage  Grove  avenue.  They  re^ 
mained  there,  according  to  the  testimony  of  that  wit- 
ness, mitil  after  half  after  eleven  o'clock  that  night, 
when  the  two  men  went  to  Thirty-ninth  street  and 
State  street  or  near  there,  and  finally  at  a  point  near 
Thirty-seventh  street  boarded  a  street  car  and  stood 
on  the  rear  platform.  The  conductor  of  the  car  asked 
for  their  fares.  The  witness  was  an  employe  of  the 
street  car  company  and  showed  a  badge.  The  de- 
ceased told  the  conductor  he  had  a  badge  also,  but 
showed  none.  The  conductor  told  him  he  must  pay 
the  fare  or  get  off  the  car.  This  he  apparently  re- 
fused to  do  and  the  witness  says  he  saw  the  conductor 
push  the  deceased  off.  The  latter  got  back  on  the  run- 
ning board  of  the  car  and  the  witness  states  that  the 
conductor  struck  the  deceased  on  the  head  *'with  some- 
thing about  a  foot  long;"  that  the  deceased  sank  on 
his  knees,  still  holding  on  to  the  car,  and  that  the  con- 
ductor hit  him  a  second  time,  and  that  then  the  de- 
ceased "fell  in  the  street  in  a  heap.''  The  witness 
states  the  conductor  then  pushed  and  kicked  him — the 
witness — off  the  car,  and  the  witness  found  the  de- 
ceased **just  getting  up"  and  '* bleeding  from  the  right 
side  of  his  head."  The  two  subsequently  boarded 
another  car  at  the  corner  of  Thirty-ninth  and  State 
streets  and  rode  as  far  as  Sixty-second  street,  where 
the  witness  went  to  the  car  bam  to  make  an  inquiry, 
he  says,  and  when  he  came  back  to  the  place  where 
he  had  left  the  deceased  sitting  on  the  sidewalk  on 
State  street  near  Sixty-third  street,  the  latter  was 
gone,  and  the  next  time  the  witness  saw  him  was  at 
the  undertaker's.  A  witness  for  the  defendant  testi- 
fies that  the  conductor  hit  the  man,  "that  he  was  hit 
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and  he  was  drank.**  The  motorman  of  the  car  on 
which  the  deceased  was  when  strnck  states  that  the 
condnctor  nsed  a  *' billy*'  in  striking  the  deceased, 
**made  of  leather  and  filled  with  sand**  and  ** about 
six  or  eight  inches  long.** 

The  issues  were  submitted  to  a  jury  and  a  verdict 
was  returned  finding  appellant  guilty  and  assessing 
the  plaintiff's  damages  at  $1,500.  From  the  judgment 
entered  accordingly  this  appeal  is  prosecuted. 

WiLUAM  J.  Htnes,  John  E.  Kehob  and  Watsok  J. 
Fbbbt,  for  appellant. 

0*DoNNELL,  Diij:x)n  &  TooLEN,  for  appellee, 

Mb.  Justice  Feebman  delivered  the  opinion  of  the 
court. 

It  is  claimed  in  behalf  of  appellant  that  the  cause 
was  tried  while  there  was  still  pending  and  undeter- 
mined a  demurrer  to  the  declaration.  This  question, 
however,  was  not  raised  in  the  trial  court  until  after 
the  verdict.  There  was  no  joinder  in  demurrer.  As 
said  in  Hopkins  v.  Woodward,  75  111.  62-64,  while  it 
may  have  been  a  technical  error  to  proceed  to  trial 
with  a  demurrer  undisposed  of,  no  issue  of  law  was 
raised  as  the  pleadings  stood.  That  case  recognizes 
some  apparent  inconsistencies  in  the  decided  cases, 
some  of  which  apparently  hold  that  it  was  error  to 
proceed  to  trial  under  such  circumstances  and  ''others 
that  it  was  no  error  to  proceed  to  trial  where  no  issue 
of  fact  was  made  up."  While  it  may  have  been  the 
duty  of  plaintiff's  attorneys  to  call  up  the  demurrer 
and  have  it  disposed  of,  it  was,  we  think,  a  substantial 
waiver  in  effect  on  the  part  of  defendant's  counsel  to 
fail  to  call  the  court's  attention  to  the  demurrer  be- 
fore proceeding  to  trial  if  they  desired  and  intended 
to  rely  upon  it.  When  counsel  keep  silence  where  it 
is  a  duty  to  speak,  thereby  keeping  the  court  in  ignor- 
ance, and  so  induce  it  to  commit  a  technical  error,  we 
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are  not  disposed  to  encourage  such  practice  by  giving 
undue  and  unnecessary  importance  to  an  inadvertent 
technical  error  thus  induced,  not  harmful  in  its  effect. 
As  said  in  Pinkerton  v.  Snydor,  87  HI.  App.  76-81, 
after  a  trial  upon  the  merits  in  which  counsel  for  de- 
fendant participated,  he  cannot  now  be  heard  to  com- 
plain that  there  was  no  issue  of  fact  to  be  tried.  In 
that  case  it  was  held  upon  authority  of  cases  there 
cited  that  the  question  not  having  been  raised  in  the 
court  below  until  after  verdict  the  irregularity  was 
cured  by  the  verdict. 

It  is  urged  that  the  verdict  is  not  justified  by  the 
evidence.  No  good  purpose  would  be  served  by  here 
reviewing  the  testimony  at  length.  There  is  evidence 
as  shown  in  the  preceding  statement  tending  to  show 
that  the  conductor  of  the  car  struck  the  deceased  a 
violent  blow  with  what  the  witness  calls  a  *' billy,*' 
and  that  the  deceased  was  knocked  or  at  least  then 
fell  off  the  car  and  was  found  unconscious  and  soon 
after  died.  He  and  his  companion  may  have  been  and 
apparently  were  under  the  influence  of  liquor.  It  is 
claimed  that  when  thus  ** ejecting'*  the  deceased  from 
the  car  the  conductor  was  threatened  with  danger  and 
used  no  more  force  than  was  necessary.  It  was  for 
the  jury  to  determine  the  question  of  fact,  whether  the 
use  of  such  violence  by  the  conductor  was  justified  by 
the  conditions  and  whether  if  unnecessary  violence 
was  used  it  was  the  cause  of  the  death  which  so  soon 
followed.  We  are  of  opinion  there  is  evidence  which 
justifies  the  finding  and  that  no  sufficient  reason  ap- 
pears why  it  should  be  disturbed.  We  cannot  concur 
in  the  contention  that  the  verdict  is  -against  the  mani- 
fest weight  of  the  evidence,  nor  do  we  regard  the  rul- 
ing objected  to  upon  certain  questions  propounded,  it 
is  said,  for  the  purpose  of  testing  the  memory  of  one 
of  the  witnesses,  as  of  material  importance,  nor  as  er- 
roneous. 

It  is  undoubtedly  true,  as  held  in  Kiley  v.  Chicago 
City  Ry.  Co.,  189  111.  384,  that  wheTSi  a  passenger  re- 
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fuses  to  pay  fare  and  refuses  to  leave  the  train  and 
compels  the  conductor  to  resort  to  force,  recovery  can- 
not ordinarily  be  had  for  an  injury  which  he  volun- 
tarily brings  upon  himself  and  which  "is  the  result 
of  his  own  forceable  resistance,"  as  said  in  Peoria  & 
Pekin  T.  By.  Co.  v.  Hberr,  120  El.  App.  65.  But  where 
acting  in  the  scope  of  his  employment  a  servant  im- 
properly exercises  his  authority  and  uses  more  force 
than  the  circumstances  of  the  case  require,  the  master 
is  liable  for  the  wrongful  assault.  Whether  in  this 
case  the  conductor  exceeded  the  lawful  limits  of  his 
authority  was  a  question  for  the  jury,  and  the  evi- 
dence warrants,  we  think,  their  conclusion. 

Objection  is  made  to  an  instruction  given  at  the  in- 
stance of  appellee  ^s  counsel,  which  concluded  to  the 
effect  that  if  the  jury  further  believed  from  the  evi- 
dence the  plaintiff  **has  proved  the  other  averments 
of  his  declaration, ' '  they  should  find  defendant  guilty. 
It  is  objected  that  whereas  the  court  at  defendant's 
instance  instructed  the  jury  the  plaintiff  could  not 
recover  under  the  first  count  of  the  declaration  and 
the  second  count  charged  only  that  the  acts  of  the  con- 
ductor were  wanton  and  wilful,  this  instruction  au- 
thorized a  verdict  of  guilty  upon  the  averments  of  the 
rejected  first  count.  We  do  not  think,  taking  the  in- 
structions together,  the  objection  is  well  taken.  Hav- 
ing told  the  jury  in  express  terms  to  disregard  the 
first  count,  the  effect  of  the  language  complained  of 
was  to  require  them  to  believe  from  the  evidence  that 
the  plaintiff  had  proved  the  averments  of  the  second 
count.  That  count  charged  wilful  and  wanton  use  of 
more  force  and  violence  than  was  reasonably  necessary, 
which  is  what  appellant's  counsel  say  it  was  necessary 
for  the  jury  to  find  from  the  evidence  to  entitle  ap- 
pellee to  recover.  Such  is  the  reasonable  construction 
of  the  language  of  the  instruction  complained  of. 
While  the  phrase  of  the  instruction  in  question  did  not, 
we  think,  improve  the  instruction,  it  is  not,  we  think, 
injuriously  erroneous.    We  find  no  error  in  the  court's 
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refusal  to  give  the  instruction  requested  by  appel- 
lant's counsel  relating  to  self-defense,  in  view  of  the 
evidence. 

The  judgment  of  the  Superior  Court  must  be  af- 
firmed. 

\  Affirmed. 


Mary  Smithy  Appellee,  t.  City  of  Chicago  Heights, 

Appellant. 

Gen.  No.  13,968« 

1.  Notices — statute  requiring  notice  to  city  of  personal  infury 
construed.  This  statute  is  mandatory  and  the  giving  of  the  notice 
required  is  a  condition  precedent  to  the  right  to  the  maintenance 
of  the  action. 

2.  Pleading — when  declaration  against  city  in  action  for  per- 
sonal  injuries  fatally  defective.  A  declaration  in  an  action  for 
personal  Injuries  against  an  incorporated  city,  village  or  town 
Is  fatally  defective  if  it  does  not  allege  the  giving  of  the  notice 
to  such  city  as  required  by  statute;  such  a  declaration  is  not 
cured  by  verdict. 

3.  Practice — what  may  he  reached  hy  motion  in  arrest.  Where 
one  totally  omits  to  allege  matter  expressly  or  impliedly  essential 
to  his  action  or  defense,  such  omission  is  not  cured  by  verdict  but 
may  be  taken  advantage  of  by  motion  in  arrest. 

Action  In  case  for  personal  Injuries.  Appeal  from  the  City  Ck>art 
of  Chicago  Heights;  the  Hon.  Homes  Abbott,  Judge,  presiding. 
Heard  In  the  Branch  Appellate  Court  at  the  October  term.  1907. 
Reversed.    Opinion  filed  June  16,  1908. 

Craig  A.  Hood,  for  appellant. 
George  A.  Brinkman,  for  appellee. 

;Mr.  Justice  Freemak  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  personal  injuries  in  which  ap- 
pellee recovered  judgment.  The  declaration  charges 
in  substance  that  appellee  stepped  upon  a  loose  plank 
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on  a  sidewalk  which  the  appellant  negligently  suffered 
to  be  and  remain  in  a  bad  and  unsafe  condition,  that 
the  plank  flew  np  and  the  plaintiff,  while  in  the  exer- 
cise of  ordinary  care,  unavoidably  tripped,  stumbled 
and  stepped  into  the  opening  in  the  sidewalk  and 
thereby  received  injuries  complained  of.  The  issues 
were  submitted  to  a  jury  who  returned  a  verdict  in 
plaintiff's  favor  for  $1,500,  The  plaintiff  remitted 
$900  and  judgment  was  entered  against  the  defendant 
for  $600. 

There  was  a  motion  in  arrest  of  judgment  upon  the 
ground  *Hhat  none  of  the  counts  of  plaintiff's  declara- 
tion •  •  •  Btate  a  cause  of  action  sufficient  to 
support  a  judgment.*'  The  motion  was  denied,  and 
this  action  of  the  lower  court  is  assigned  as  error. 
The  statute  provides  (E.  S.  chap.  70,  sections  7  and  8) 
that  any  person  who  is  about  to  bring  any  action  or 
suit  at  law  against  an  incorporated  city,  village  or 
town  for  damages  on  account  of  any  personal  injury, 
shall  within  six  months  from  the  date  of  injury  or 
when  the  cause  of  action  accrued  file  in  the  office  of 
the  city  attorney  a  statement  in  writing,  signed  by 
such  person,  his  agent  or  attorney,  giving  the  name 
of  the  person  to  whom  the  cause  of  action  has  accrued, 
the  name  and  residence  of  the  person  injured,  the  date 
and  about  the  hour  of  the  accident,  the  place  where 
it  occurred,  and  the  name  and  address  of  the  attend- 
ing physician,  if  any.  It  is  provided  that  if  such  no- 
tice is  not  given  any  such  suit  against  such  city  shall  be 
dismissed  and  the  party  suffering  such  dismissal  be 
forever  barred  from  suing  on  account  of  such  injury. 
There  is  in  the  plaintiff's  declaration  in  this  case  no 
averment  of  compliance  with  such  requirement  of  the 
statute.  At  the  trial  the  plaintiff's  attorney  under- 
took to  introduce  alleged  duplicates  of  such  a  notice 
as  the  statute  requires.  They  were  admitted  over  de- 
fendant's objection,  but  were  subsequently  stricken 
from  the  record  of  the  court's  own  motion.  In  Erford 
V.  City  of  Peoria,  229  111.  546-553,  it  is  said  in  refer- 
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ence  to  the  statute  in  question,  *' Statutes  of  this  char- 
acter are  mandatory  and  the  giving  of  the  notice  is  a 
condition  precedent  to  the  right  to  bring  such  suit,  and 
the  giving  of  the  notice  must  be  averred  and  proved 
by  the  plaintiff  to  avoid  a  dismissal  of  his  suit, ' '  This 
is  conclusive  in  the  case  at  bar. 

The  declaration  was  defective  on  general  demurrer 
and  the  failure  to  aver  the  giving  of  the  required  stat- 
utory notice  was  reached  by  the  motion  in  arrest  of 
judgment.  **The  error  relied  upon  on  motion  in  ar- 
rest must  be  one  which  would  have  been  fatal  upon 
general  demurrer,  as  where  the  declaration  is  so  de- 
fective that  no  judgment  can  be  rendered  thereon/' 
Encyc.  of  PI.  &  Pr.,  2nd  Vol.,  p.  796,  Where  one 
totally  omits  to  allege  matter  expressly  or  impliedly 
essential  to  his  action  or  defense,  such  omission  is  not 
cured  by  verdict. 

The  judgment  of  the  City  Court  of  Chicago  Heights 
must  be  reversed.    The  cause  will  not  be  remanded. 

Reversed. 


Charles  HL  Aldrich^  Appellee,  v.  Lee  D.  Mathias,  Ap- 
pellant. 

Gen.  No.  14,006. 

Pbactigb — tohen  entry  of  judgment  non  obstante  veredicto  im^ 
proper,  A  Judgment  non  obstante  veredicto  can  only  be  entered 
where  it  Is  justified  by  the  state  of  the  pleadings;  it  is  error  to 
refer  to  the  evidence  and  to  predicate  such  a  judgment  thereon. 

Action  commenced  before  justice  of  the  peace.  Appeal  from 
the  County  Court  of  Cook  county;  the  Hon.  William  N.  Hinebaugh, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1907.  Reversed  and  remanded.  Opinion  filed  June 
16,  1908. 

GooDBicH,  Vincent  &  Bradley,  for  appellant. 
Henby  S.  McAxjley,  for  appellee. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  action  was  originally  brought  before  a  justice 
of  the  peace^  and  from  the  judgment  in  that  court  it 
was  taken  by  appeal  to  the  County  Court,  and  from 
the  judgment  entered  there,  this  appeal  is  prosecuted. 

The  action  is  ctssumpsit  to  recover  upon  six  promis- 
sory notes,  all  dated  February  28,  1904,  and  due  re- 
spectively on  the  fifteenth  day  of  July,  August,  Sep- 
tember, October,  November  and  December,  1904.  The 
notes  are  signed  by  Lee  D.  Mathias,  appellant,  and  are 
payable  to  appellee,  Charles  H.  Aldrich. 

There  were  no  written  pleadings.  The  issues  were 
tried  before  the  court  and  a  jury,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  defendant  below,  ap- 
pellant here.  The  plaintiff  thereupon  moved  the  court 
for  a  judgment  in  favor  of  the  plaintiff,  non  obstante 
veredicto,  for  reasons  set  out  in  the  written  motion 
in  the  record,  based  on  the  facts  claimed  to  be  shown 
by  the  evidence.  The  County  Court  granted  the  mo- 
tion and  gave  judgment  against  the  defendant,  appel- 
lant, for  $205.62  and  costs.  Error  is  assigned  upon 
this  action  of  the  court. 

"At  common  law  a  judgment  non  obstante  veredicto 
could  be  entered  only  when  the  plea  confessed  the 
cause  of  action  and  set  up  matters  in  avoidance  which 
were  insuflScient,  although  found  true,  to  constitute 
either  a  defense  or  a  bar  to  the  action.  In  such  a  case 
the  plaintiff  was  entitled  to  a  judgment  in  his  favor, 
notwithstanding  a  verdict  for  the  defendant.*'  11 
Ency.  of  Pleading  &  Practice,  p.  912,  and  authorities 
there  cited ;  2  Tidds  Practice,  920. 

In  Walker  v.  Scott,  106  N.  Car.,  56,  62,  it  is  held : 
**The  granting  judgment  non  obstante  veredicto^  is 
very  restricted  and  is  confined  to  cases  where  the  plea 
confesses  a  cause  of  action  and  the  matter  relied  on 
in  avoidance  is  insufficient,  and  where  the  plea  may  be 
treated  as  a  sham  plea.*' 

The  motion  can  only  be  made  on  the  face  of  the 
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pleadings.  Lewis  v.  Foard,  112  N-  C.  403.  "Such  a 
judgment  can  be  rendered  only  when  the  pleadings 
entitle  the  party  against  whom  the  verdict  is  rendered 
to  a  judgment    11  Ency.  of  P.  &  P.,  914, 

Formal  written  pleadings  are  not  required  in  pro- 
ceedings before  a  justice  of  the  peace.  The  general 
issue  is  presumed  to  have  been  pleaded.  **  Where 
there  is  a  good  plea  or  answer  filed,  the  plaintiff  is 
not  entitled  to  a  judgment  'non  obstante  veredicto." 
11  Ency.  P.  &  P.,  915 ;  Ambler  v.  Whipple,  139  HI.  311, 
322.  **  Since  a  judgment  non  obstante  veredicto  must 
be  granted,  if  at  all,  upon  the  record,  it  follows  that 
the  evidence  cannot  be  looked  to  Ln  determining  a 
motion  for  such  judgment. ' '  11  Ency  P.  &  P.,  p.  917. 
And  in  reviewing  a  ruling  of  the  trial  court  on  a  mo- 
tion for  a  judgment  non  obstante  veredicto,  this  court 
cannot  look  to  the  evidence  in  the  record  to  determine 
whether  or  not  it  sustains  the  judgment  entered  on  such 
motion.  The  pleadings  are  the  only  parts  of  the  record 
which  are  relevant  to  that  question.  Stevens  v.  City 
of  Logansport,  76  Ind.  498,  500 ;  P.  C.  &  St.  L.  E.  Co. 
V.  Martin,  82  Ind.  476,  480. 

The  trial  court  erred  in  entering  the  judgment,  and 
for  that  error  subsequent  to  verdict  the  judgment  is 
reversed  and  the  cause  is  remanded  for  such  proceed- 
ings subsequent  to  verdict  as  the  court  may  deem 
proper. 

Reversed  and  remanded. 


Jolin  Peterson^  Appellee,  t.  Sears,  Soebuek  &  Com- 
pany, Appellant. 

Gen.  No.  14,016. 

1.  Masteb  aitd  BEX7AVT — wfien  relation  of  feUoto^ervanU  existt, 
as  a  matter  of  law.  Held,  under  the  evidence  in  this  caae,  that 
the  particular  aervants  in  question,  engaged  in  the  work  of 
ing  an  elevator,  were  fellow-servants  as  a  matter  of  liiw. 
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2.  AiABTEB  AND  SEBYANT — When  risk  CLSSumed,  Where  it  appears 
that  a  servant  had  full  and  complete  knowledge  of  the  defect 
which  caused  his  injury  and  appreciated  the  danger  arising  there- 
trom.,  he  is  deemed  to  have  assumed  the  risk. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodobe  Bbentano,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1907.  Reversed  with  finding  of  fact  Opinion  filed  June 
16,   1908. 

Statement  by  the  Court.  The  plaintiff  in  this  ac- 
tion for  personal  injury,  John  Peterson,  was  on  July 
11,  1904,  in  the  employ  of  Sears,  Roebuck  &  Company, 
appellant,  as  helper  on  a  freight  elevator,  controlled 
and  operated  by  appellant.  The  operator  of  the  ele- 
vator was  one  Tobin,  who  had  been  operating  the  car 
in  question  about  two  years.  Peterson  had  been  work- 
ing upon  the  car  as  helper  four  or  five  months  con- 
tinuously before  the  date  mentioned  above.  He  had 
been  working  for  appellant  about  nine  or  ten  months, 
but  for  the  first  few  months  he  was  working  on  other 
elevators  and  at  other  work  about  appellant 's  building 
in  Chicago. 

During  the  four  or  five  months  immediately  pre- 
ceding the  accident  which  gave  rise  to  this  suit,  Tobin 
and  appellee  were  together  upon  this  car  the  whole  of 
each  day  between  eight  o  'clock  in  the  morning  and  five 
o'clock  in  the  evening,  except  a  half  hour  for  luncheon. 
Tobin 's  duties  were  loading  and  unloading  freight  and 
operating  the  car.  Appellee 's  duties  were  loading  and 
unloading  freight  and  opening  and  closing  the  doors 
of  the  elevator  shaft.  They  acted  together  in  loading 
the  freight  from  the  sidewalk  onto  the  car,  and  un- 
loading the  freight  from  the  car  onto  the  various  floors 
of  the  building.  The  plaintiff,  appellee,  operated  the 
elevator  every  day  between  11:30  and  12  noon,  while 
Tobin  was  at  lunch.  He  also  operated  the  car  fre- 
quently at  other  times  during  the  day,  when  Tobin 
requested  him.  - 

The  rules  of  appellant  company  required  appellee 
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to  grease  the  guides  of  the  elevator  every  Monday 
morning.  The  guides  are  two  strips  of  wood  or  iron 
extending  up  and  down  the  shaft,  one  in  the  middle 
of  the  north  side  of  the  shaft  and  the  other  in  the 
middle  of  south  side.  Each  guide  engaged  a  groove 
in  the  structure  of  the  car.  It  was  necessary  to  keep 
the  guides  well  lubricated  in  order  that  the  car  might 
slip  easily  and  smoothly  along  them.  The  rules  of 
appellant  governing  the  work  of  the  elevator  men  pro- 
vided the  manner  in  which  this  work  should  be  done. 
They  provided  that  the  helper  should  grease  the  guides 
while  the  operator  moved  the  car  up  and  down. 

This  work  of  greasing  the  guides  had  been  done  by 
appellee  and  Tobin  in  the  same  manner  in  which  it 
was  being  done  on  July  11,  1904,  at  the  time  of  the 
accident.  Appellant  always  got  astride  of  the  cross- 
beam and  put  on  the  grease  with  a  brush  while  Tobin 
moved  the  car  slowly  up  and  down,  appellee  mean- 
time giving  directions  to  Tobin  as  to  when  to  start 
and  stop.  He  was  so  directing  Tobin  on  the  morning 
of  the  accident. 

Appellee's  statement  of  the  accident  is  that  he  was 
greasing  the  south  guide  going  up,  and  when  the  car 
was  about  half  way  up  the  shaft  the  speed  of  the  car 
suddenly  increased  from  half  speed,  which  was  the 
customary  speed  for  greasing,  to  full  speed,  and  con- 
tinued until  it  reached  the  top  of  the  shaft,  and 
squeezed  him  down  flat  on  the  beam,  between  it  and 
some  horizontal  planks  fixed  in  the  shaft  just  below 
the  sheaves  for  the  hoisting  cables. 

Tobin 's  story,  on  the  other  hand,  is  that  they  went 
all  the  way  up  the  shaft  at  low  or  half  speed  in  the 
ordinary  way,  but  for  some  reason  he  did  not  stop  the 
car  at  a  safe  distance  below  the  top  of  the  shaft,  as 
was  his  custom.  On  the  contrary  he  ran  his  car  up 
even  with  the  eighth  floor  before  throwing  his  lever 
to  the  center  and  cutting  off  the  current,  and  that 
thereby  the  car  was  caused  to  move  a  foot  and  a  half 
or  thereabouts  above  the  eighth  floor,  leaving  but 
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twelve  or  thirteen  inches  between  the  top  of  the  beam 
and  the  horizontal  plank,  and  the  plaintiff's  body  was 
crushed  upon  the  beam. 

The  elevator  car  and  machinery  were  in  perfect  con- 
dition. The  controlling  device  for  stopping  and  start- 
ing the  elevator  was  of  the  most  approved  make,  and 
in  perfect  condition.  The  elevator  was  also  equipped 
with  the  customary  automatic  stopping  device,  de- 
signed to  slow  down  and  stop  the  car  at  either  end  of 
the  shaft,  in  case  the  car  should  get  beyond  control. 
This  automatic  stopping  device  was  designed  merely 
to  prevent  the  car  in  case  of  accident  from  striking 
the  end  of  the  shaft  a  heavy  blow,  and  thereby  injur- 
ing persons  in  the  car. 

After  the  accident  the  elevator  machinery  and  appli- 
ances were  carefully  examined  and  tested.  It  was 
found  that  the  controlling  device  and  safety  devices 
operated  perfectly.  The  car  when  examined  immedi- 
ately after  the  accident  and  before  it  had  been  moved, 
was  shown  to  have  been  stopped  by  the  automatic 
stops,  or  so-called  limits  safety  devices,  thus  showing 
that  Tobin  had  allowed  the  car  to  run  to  the  eighth 
floor  ^without  making  any  attempt  to  stop  it. 

On  the  trial  the  jury  returned  a  verdict  of  $10,000 
against  appellant;  and  after  overruling  a  motion  for 
a  new  trial,  the  court  entered  judgment  on  the  verdict. 

Lackner,  Butz  &  MiLLEB  and  W.  G.  Shockey,  for 
appellant. 

C.  Sttjabt  Beattib,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  original  declaration  consisted  of  three  counts. 
The  first  count  averred  that  the  defendant  negligently 
propelled  the  elevator  upward  with  excessive  and  im- 
proper speed.  The  second  count  averred  that  the  de- 
fendant negligently  failed  to  equip  the  elevator  with 
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proper  stopping  devices  whereby  the  same  could  be 
controlled,  and  because  of  the  want  of  such  stopping 
devices  the  defendant  was  nnable  to  operate  and  stop 
the  elevator  in  a  reasonably  safe  and  proper  manner. 
The  third  count  averred  that  the  defendant  negli- 
gently permitted  the  stopping  device  and  appliances 
to  be  so  worn  and  out  of  repair  that  the  defendant 
could  not  operate  and  stop  the  elevator  in  a  reason- 
ably safe  and  proper  manner. 

By  leave  of  court  the  plaintiff  filed  two  additional 
counts.  The  first  additional  count  averred  that  the  de- 
fendant so  negligently  propelled  the  elevator  upward 
that  plaintiff  was  caught,  etc.  The  second  additional 
count  avers  that  the  defendant  negligently  failed  to 
have  ordinary  and  reasonable  stopping  devices  and 
appliances  upon  the  car,  by  reason  whereof  the  de- 
fendant was  unable  to  stop  the  car  in  a  reasonably 
safe  and  proper  manner. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at 
the  close  of  all  the  evidence,  appellant  moved  the  court, 
and  tendered  each  time  with  its  motion  a  written  in- 
struction, to  direct  the  jury  to  find  the  defendant  not 
guilty.  The  court  on  each  occasion  denied  the  motion, 
and  marked  the  instruction  ** Refused.'*  Appellant 
here  insists  that  the  motion  to  instruct  for  the  defend- 
ant should  have  been  sustained,  and  the  instruction 
given.  In  our  opinion  the  instruction  should  have 
been  given  on  two  grounds:  first,  the  negligence  caus- 
ing the  injury,  shown  by  the  evidence  was  that  of  a 
fellow-servant ;  and  second,  the  evidence  fails  to  prove 
the  negligence  averred  in  the  declaration  or  any  count 
thereof. 

Upon  the  question  of  the  relations  between  appellee 
and  Tobin  at  the  time  of  the  injury  of  appellee  there 
is  no  controversy  of  fact  in  the  record.  They  were 
co-operating  in  the  work  of  greasing  the  guides.  This 
work  required  two  men,  one  to  apply  the  grease,  and 
the  other  to  move  the  car  in  a  manner  to  enable  the 
man  applying  the  grease  to  do  his  work.    Eule  8  of 
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appellant  provided  that,  ''All  machinery  of  the  eleva- 
tor will  be  oiled  and  cleaned  by  the  engineering  de- 
partment, except  the  elevator  guides,  the  ram  and 
cross-head  guides,  which  will  be  greased  and  oiled  by 
the  elevator  helper,  while  the  operator  controls  the 
moving  of  the  car.*'  Appellee  and  Tobin  were  work- 
ing pursuant  to  this  rule  when  appellee  was  injured. 
They  were  doing  the  work  which  it  was  their  duty  to 
do  every  Monday  morning.  Appellee  had  been  per- 
forming this  usual  and  customary  work  for  four  or 
five  months  in  connection  with  Tobin  in  the  same  man- 
ner as  it  was  being  done  when  appellee  was  injured. 
While  Eule  4  of  appellant  states:  *'The  elevator 
operator  is  in  charge  of  the  elevator  and  will  operate 
it  at  all  times.  The  helper  will  be  subordinate  to  the 
operator  and  will  work  directly  under  his  instruc- 
tions,'* in  this  part  of  their  work,  it.  was  necessary 
that  Tobin  should  receive  directions  from  time  to  time 
as  to  starting  and  stopping  the  car,  from  appellee. 
Appellee  testifies:  ''When  the  grease  on  my  brush 
would  run  out,  if  it  was  thick,  I  had  to  stop  him  all 
the  time  to  get  more  grease.  I  would  tell  hun  when 
to  stop  and  when  to  start.  On  this  morning  of  the 
accident  he  stopped  and  started  a  few  times  when- 
ever I  told  him  to."  Appellee  could  not  do  his  work 
properly  unless  the  car  was  so  moved,  that  while  sit- 
ting on  the  cross-beam  he  could  reach  with  his  brush 
every  point  on  the  guides.  And  it  was  Tobin 's  duty 
to  regulate  the  movement  of  the  car  as  directed  by 
appellee,  so  that  appellee  would  be  carried  within 
reach  of  the  point  where  his  work  was  to  be  done 
when  he  was  ready  for  it.  Hence,  appellee  and  Tobin 
were  in  constant  conmiunication  and  collaboration 
while  engaged  in  the  work  which  they  were  doing  at 
the  time  of  the  accident.  Appellee  held  the  greasy 
brush  against  the  guide  while  Tobin  ran  the  car,  and 
thereby  ran  the  brush  along  the  guide.  Without 
Tobin 's  help  appellee  could  not  have  greased  the 
guide,  except  in  one  spot  or  portion  within  his  reach 
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at  a  particular  time.  The  work  required  both  of  them, 
each  aiding  the  other. 

Furthermore,  these  men  were  associated  together  in 
their  work  of  running  the  elevator  and  handling  the 
freight  carried  in  the  car  every  day  during  working 
hours.  This  had  been  their  association  for  four  or  five 
successive  months.  Each  worked  all  this  time  with 
the  other,  and  neither  of  them  with  any  other  person. 
Their  consociation  was  for  that  period  of  time  pecul- 
iarly close  in  point  of  space,  as  well  as  intimacy. 
They  were  at  work  under  the  same  boss,  Mullen. 
Tobin  had  authority  to  direct  appellee  in  the  absence 
of  Mullen,  but  Mullen  was  the  man  who  exercised  the 
real  authority.  Appellee  testifies:  *^ Mullen  had 
charge  of  all  the  elevators.  Murphy  is  the  highest 
man  on  the  shipping  floor,  and  Mullen  was  under  him. 
Mullen  was  my  boss  and  the  boss  of  all  the  elevator 
men. ' ' 

Loading  and  unloading  freight  into  and  from  the 
elevator  were  the  duties  of  Tobin  as  well  as  of  appel- 
lee. Tobin  and  appellee  acted  together  in  handling  the 
freight.  When  moving  the  car  Tobin  stood  at  the  con- 
troller in  the  northwest  corner  of  the  car,  and  appel- 
lee stood  at  the  southwest  comer  of  the  car  and  opened 
and  closed  the  doors.  Appellee  operated  the  car  while 
Tobin  was  at  lunch,  and  frequently  operated  it  at 
other  times  during  the  day,  whenever  Tobin  requested 
him  to  do  so.  They  were  therefore  doing  the  same 
duties  in  the  same  car  in  all  things,  except  when  both 
were  present  Tobin  operated  the  car  while  appellee 
opened  and  closed  the  door.  They,  therefore,  *'had 
ample  opportunity  to  exercise  each  upon  the  other,  an 
influence  promotive  of  care  and  prudence  in  the  mat- 
ter of  performing  the  work,  upon  the  proper  perform- 
ance of  which  work  depended  the  safety  of  each  of 
them.  The  duties  of  appellee  and  the  said  Swick 
(Tobin)  were  therefore  such  as  brought  them  into 
habitual  association  and  enabled  each  of  them  to  exer- 
cise a  mutual  influence  upon  the  other,  promotive  of 
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proper  caution,  to  the  end  that  neither  might  suffer 
injury  by  reason  of  the  failure  of  the  other  to  per- 
form his  work  in  a  faithful  and  careful  manner.  *  *  Bli- 
nois  Steel  Co.  v.  Coffey,  205  111.  206.  To  an  excep- 
tional degree,  while  greasing  the  guides  the  safety  of 
appellee  depended  upon  the  exercise  of  constant  care 
by  Tobin. 

The  evidence  clearly  establishes,  we  think,  the  rela- 
tion of  fellow-servants  between  appellee  and  Tobin. 
Chicago  City  Ey.  Co.  v.  Leach,  208  111.  198 ;  Crane  Co. 
V.  Hogan,  228  id.  338;  Pagels  v.  Meyer,  193  id.  172; 
World's  Columbian  Exposition  Co.  v.  Lehigh,  196  id. 
612 ;  C.  &  E.  L  R.  R.  Co.  v.  DriscoU,  176  id.  330. 

The  evidence  shows  beyond  any  reasonable  doubt 
that  the  proximate  cause  of  appellee's  injury  was  the 
failure  of  Tobin  to  stop  the  car  at  the  safe  and  proper 
point.  Tobin  testifies  that  he  never  had  any  trouble 
in  stopping  the  car  when  he  got  to  the  top,  but  if  he 
did  not  stop  it  before  he  got  to  the  floor  it  might  slide 
a  few  inches.  He  says  he  did  not  throw  his  controller 
at  the  time  of  the  accident,  until  he  got  to  the  eighth 
floor,  and  the  car  slid  from  fifteen  to  eighteen  inches, 
the  distance  it  always  slid  after  the  controller  was 
thrown  to  the  center ;  that  in  stopping  the  elevator  at 
a  floor  the  controller  should  be  moved  nearly  to  the 
center  when  the  car  was  about  two  feet  from  the  floor, 
and  when  about  six  inches  of  the  floor  the  controller 
should  be  brought  to  the  center ;  that  he  never  had  any 
trouble  in  stopping  the  elevator  where  he  wanted  to, 
and  it  was  in  good  condition  at  the  time  of  the  ac- 
cident. He  went  right  on  using  the  elevator  after  the 
accident  without  any  changes  being  made  upon  it,  and 
the  elevator  stopped  when  the  controller  was  thrown 
to  the  center  after  the  accident  the  same  as  before. 

The  evidence  shows  that  Tobin  having  failed  to  stop 
the  elevator  at  the  proper  place,  the  automatic  limit 
safety  devices  had  acted  and  stopped  the  car  about 
eighteen  inches  above  the  eighth  floor.  The  action  of 
the  automatic  safety  devices  shows,  according  to  the 
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testimony,  that  Tobin  had  allowed  the  car  to  nm  to  the 
eighth  floor  without  making  any  attempt  to  stop  it. 
Whether  the  version  of  appellee  as  to  the  manner  of 
the  accident  be  taken  as  true,  or  whether  Tobin 's  ver- 
sion of  it  be  taken,  the  happening  of  the  accident  was 
due  to  the  carelessness  of  Tobin,  and  to  no  other 
cause. 

Against  this  view  of  the  case  the  attorney  for  ap- 
pellee interposes  an  argument  to  the  effect  that  Tobin 
was  the  direct  i^epresentative  of  the  appellant — a  vice 
principal — that  Tobin  and  appellee  were  not  fellow- 
servants,  and  the  injury  to  appellee  was  the  direct  re- 
suit  of  the  exercise  of  the  authority  conferred  upon 
Tobin  over  appellee,  and  that  appellant  is  therefore 
liable  for  Tobin  *s  negligence. 

We  have  carefully  weighed  this  argument  and  the 
authorities  cited  in  support  of  it,  in  view  of  the  ser- 
ious injury  suffered  by  appellee  and  the  importance 
of  our  decision  of  the  case  to  him,  but,  under  the  evi- 
dence and  the  law  of  this  state,  we  are  compelled  to 
withhold  our  assent  to  appellee's  contention.  We  can 
reach  no  other  conclusion  than  that  above  expressed, 
namely,  that  appellee  and  Tobin  were  fellow-servants 
and  that  the  sole  cause  of  the  injury  to  appellee  was 
the  negligence  of  Tobin. 

We  come  now  to  the  second  question — ^Does  the  evi- 
dence sustain  the  averments  of  negligence  in  either 
count  of  the  declaration! 

The  negligence  averred  in  the  first  original  count 
and  in  the  first  additional  count  of  the  declaration  is 
that  appellant  negligently  propelled  the  car  upward. 
The  evidence,  in  our  opinion,  fails  to  prove  this 
charge. 

The  second  original  count  and  the  second  additional 
count  aver  that  the  appellant  negligently  failed  to 
equip  the  elevator  with  ordinary  and  reasonable  and 
proper  stopping  devices  and  appliances  by  reason 
whereof  appellant  was  unable  to  stop  the  car  in  a 
reasonably  safe  and  proper  manner. 
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The  evidence  shows,  in  our  opinion,  that  the  elevator 
was  perfectly  equipped  with  reasonable  and  proper 
stopping  devices  and  appliances  which  acted  perfectly 
as  they  were  designed  to  act.  Tobin,  through  unac- 
countable negligence,  failed  to  handle  the  controller 
properly.  This  appliance  was  in  perfect  condition  and 
would  have  stopped  the  car  at  a  safe  place,  if  it  had 
been  applied  at  the  proper  time.  The  evidence  shows, 
as  we  have  seen,  that  the  car  was  stopped  by  the 
automatic  limit  safety  device,  and  had  it  failed  to  act, 
appellee  would  have  been  crushed  to  death  between  the 
cross-beam  and  the  plank. 

The  averment  of  negligence  in  the  third  original 
count,  that  appellant  had  negligently  permitted  the 
stopping  device  and  appliances  to  be  so  worn  and  out 
of  repair  that  appellant  could  not  stop  the  elevator 
in  a  reasonably  safe  and  proper  manner,  is  not  sus- 
tained by  the  evidence,  for  the  reason  given  above  in 
discussing  the  evidence  on  the  other  counts  of  the 
declaration. 

It  is  urged,  however,  that  the  evidence  shows  that 
when  the  elevator  was  originally  constructed  so  that 
when  the  car  had  run  eighteen  inches  above  the  top 
floor  of  the  building  there  was  left  a  space  of  four  or 
five  feet  between  the  cross-beam  on  which  appellee 
was  seated  and  the  cable  sheaves  in  the  top  of  the 
shaft,  but  by  subsequently  placing  the  planks  so  far 
below  the  sheaves  as  they  were,  the  stopping  devices 
and  appliances  were  rendered  unreasonable,  improper 
and  unsafe,  for  the  reason  that  only  about  eleven  inches 
of  space  was  left  between  the  cross-beam  and  the  plank 
when  the  automatic  stopping  device  stopped  the  car. 

The  planks  were  put  there  some  time  after  the  ele- 
vator was  installed,  and  before  appellee  commenced 
working  on  the  elevator,  to  make  the  sheaves  acces- 
sible for  oiling.  The  planks  were  in  no  sense  a  part 
of  the  stopping  or  safety  devices  of  the  elevator. 
Counsel  for  appellee  in  his  brief  states:  ^*It  is  evi- 
dent that  these  boards  which  caught  plaintiff's  back 
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inside  the  elevator  shaft  were  no  part  of  the  elevator 
equipment. '  * 

The  argument  of  appellee  upon  this  point  is,  that 
when  the  best  elevator  makers  in  the  country  put  the 
stopping  devices  of  the  elevator  so  that  the  top  beam 
of  the  elevator  does  not  come  within  four  or  five  feet 
of  the  sheaves  at  the  top,  it  is  for  the  purpose  of  leav- 
ing sufficient  space  for  a  man  to  go  safely  upon  the 
beam  for  cleaning,  oiling  or  inspecting  purposes.  And 
when  appellant  knowingly  allowed  the  spac«  to  be  cut 
down  to  thirty-one  inches  and  permits  his  employe  to 
go  upon  the  beam  without  information  or  knowledge 
that  the  slightest  carelessness  of  the  operator  will 
further  cut  the  space  down  to  eleven  inches,  appellant 
was  guilty  of  negligence. 

There  are  several  answers  to  this  contention.  First, 
it  is  without  basis  in  the  pleadings  or  proofs.  As- 
suming that  the  placing  of  planks  in  the  top  of  the 
elevator  shaft  for  the  purpose  stated  would  be  negli- 
gence, there  is  no  averment  of  this  negligence  in  any 
count  of  the  declaration.  Then  again,  there  is  no 
proof  that  the  space  was  left  there  for  the  purpose 
asserted.  Third,  appellee,  having  greased  the  guides 
for  four  or  five  months  in  the  same  way,  had  as  much 
knowledge  of  the  situation  as  appellant,  for  the  planks 
were  in  plain  sight.  Appellee  had  ridden  up  and  down 
this  shaft  many  times  every  day  for  four  or  five 
months.  In  Biedler  v.  Branshaw,  200  HI.  425,  a  pas- 
senger who  had  been  on  the  elevator  but  a  few  times 
comparatively  was  held  as  a  matter  of  law  to  be 
chargeable  with  notice  of  a  danger  much  less  apparent 
than  this.  The  proof  shows  that  appellee  had  full 
and  complete  knowledge  of  the  defect,  if  it  was  a  de- 
fect, above  suggested.  McCormick  Machine  Co.  v. 
Zakzewski,  220  111.  522;  Montgomery  Coal  Co.  v.  Bar- 
ringer,  218  id,  327.  He  therefore  assumed  the  risk  of 
being  injured,  and  appellant  is  not  liable. 

For  the  reasons  indicated  the  judgment  of  the  Su- 
perior Court  is  reversed,  with  a  finding  of  fact. 

Reversed  with  finding  of  fdct. 
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Wellington  B.  Burt,  Appellee,  y.  Garden  City  Sand 

Company,  Appellant* 

Gen.  No.  14,070. 

1.  Contracts — u)7^at  not  implied.  The  court  is  not  Justified  In 
reading  Into  a  written  contract  a  provision  which  the  parties  to 
It  have  failed  to  insert,  simply  because  from  one  point  of  view 
it  would  have  been  reasonable  or  desirable.  Where  the  parties 
have  made  distinct  and  explicit  undertakings,  an  undertaking 
will  not  be  implied  which  would  impose  a  new  and  additional 
obligation. 

2.  Contracts — what  breach  justifying  rescission.  The  non-pay- 
ment of  an  Installment  due  under  a  contract  is  a  material  breach 
justifying  rescission  and  suit  for  whatever  may  be  due  under 
such  contract 

3.  Contracts — what  evidence  competent  to  establish  excuse  of 
failure  to  make  prompt  deliveries.  Where  a  contract  is  to  deliver 
merchandise  and  requires  the  seller  to  use  all  reasonable  efforts 
to  make  shipments  as  rapidly  as  possible,  it  Is  competent  for 
such  shipper  to  show,  by  way  of  excuse  for  failure  to  make  ship- 
ments, his  inability  to  obtain  cars. 

4.  Warranties — how  proof  of  must  he  made.  The  law  never 
presumes  a  breach  of  warranty;  warranty  is  an  affirmative  defense 
which  must  be  established  by  evidence. 

5.  Warranties — what  does  not  tend  to  establish  breach  of. 
Where  the  contention  is  that  cement  delivered  was  not  up  to 
contract  grade,  tests  of  such  cement  made  after  it  had  been  sub- 
jected to  conditions  which  would  change  its  qualities  and  which 
did  not  tend  to  show  its  condition  or  qualities  at  the  time  and 
place  of  delivery,   are  not  competent. 

Assumpsit  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  ElDWARD  A.  Dicker,  Judge,  presiding.  Heard  In  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Affirmed.  Opinion 
filed  June  16,  1908. 

Statement  by  the  Conrt.  This  suit  was  brought  by 
Wellington  E.  Burt,  doing  business  as  Burt  Portland 
Cement  Company,  against  the  Garden  City  Sand  Com- 
pany to  recover  an  amount  alleged  to  be  due  him  from 
the  Garden  City  Sand  Company  for  cement  delivered 
to  the  latter  company  on  its  orders  under  the  terms 
of  the  following  contract  between  the  parties : 
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' '  This  contract  or  agreement  made  and  entered  into 
this  first  day  of  January,  1906,  by  and  between  the 
Burt  Portland  Cement  Company  (W.  B.  Burt,  of 
Saginaw,  Michigan,  being  the  owner  thereof),  party 
of  the  first  part,  and  the  Garden  City  Sand  Company 
of  Chicago,  an  Illinois  corporation,  party  of  the  sec- 
ond part : 

**Witnesseth  that  the  party  of  the  first  part  agrees 
to  sell  and  the  party  of  the  second  part  agrees  to  buy 
the  entire  output  of  cement  manufactured  during  the 
year  1906  by  the  party  of  the  first  part  at  their  cement 
plant  located  at  Bellevue,  Michigan,  at  an  agreed  price 
of  One  Dollar  and  Eight  Cents  ($1.08)  per  barrel  in 
bulk  f.  o.  b.  cars  Bellevue,  Michigan,  for  all  cement 
purchased  from  March  1st,  1906,  to  December  31st, 
1906,  inclusive. 

**It  is  further  agreed  that  the  price  on  all  cement 
purchased  during  January  and  February,  1906,  shall 
be  One  Dollar  and  Five  Cents  ($1.05)  per  barrel  in 
bulk  f.  o.  b.  cars  Bellevue,  with  the  exception  of  about 
65,000  barrels  already  sold,  orders  for  which  will  be 
mailed  by  the  Garden  City  Sand  Company,  at  once, 
the  price  on  these  orders  to  be  One  Dollar  ($1.00)  per 
barrel  in  bulk  at  Bellevue,  and  on  these  orders  a  com- 
mission of  eight  per  cent.  (S%)  is  to  be  paid  to  the 
Garden  City  Sand  Company. 

'*It  is  agreed  that  payment  for  all  cement  shipped 
during  any  month  shall  be  made  the  fifteenth  (15th) 
day  of  the  second  month  following,  that  is,  all  January 
shipments  shall  be  paid  for  March  15,  1906,  and  in 
like  manner  for  each  month  during  the  entire  year. 

*  *  The  Burt  Portland  Cement  Company  agrees  to  fur- 
nish cement  that  will  pass  the  specifications  of  the 
American  Society  of  Civil  Engineers  and  also  of  the 
Board  of  Local  Improvements  of  the  City  of  Chicago 
for  work  for  the  City  of  Chicago.  Said  specifications 
being  herewith  attached  and  making  part  of  this  con- 
tract and  should  the  party  of  the  second  part  at  any 
time  sell  a  large  amount  of  cement  and  it  should  be 
turned  back  on  their  hands  if  it  is  the  fault  of  the 
cement  the  party  of  the  first  part  shall  pay  the  dif- 
ference which  the  contractor  may  have  to  pay  for 
some  other  brand  of  cement  to  fill  above  specifications 
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and  if  it  is  not  the  fault  of  the  cement,  party  of  the 
first  part  shall  not  be  held  to  make  up  the  difference. 

'*Said  party  of  the  first  part  also  agrees  to  carry 
35,000  barrels  of  cement  in  stock  before  party  of  the 
first  part  shall  go  into  the  market  because  of  failure 
of  party  of  the  second  part  to  dispose  of  the  product. 
In  case  it  should  become  necessary  for  party  of  the 
first  part  to  go  into  the  market  to  dispose  of  the  prod- 
uct on  account  of  the  accumulation  over  and  above 
the  35,000  barrels  above  mentioned,  party  of  the  first 
part  still  agrees  to  fill  orders  for  party  of  the  second 
part  (after  the  surplus  is  disposed  of)  at  the  agreed 
contract  price  of  One  Dollar  and  Eight  Cents  ($1.08) 
per  barrel. 

**It  must  be  distinctly  understood  that  party  of  the 
first  part  guarantees  their  cement  to  pass  all  require- 
ments and  specifications  of  the  American  Society  of 
Civil  Engineers  but  will  not  guarantee  work  done  with 
it  except  under  their  supervision.  In  case  of  objection 
to  the  quality  of  the  cement  by  any  customer  of  party 
of  the  second  part  said  second  party  will  settle  the 
matter  themselves  with  the  customer,  the  idea  being 
that  while  party  of  the  first  part  can  guarantee  their 
cement  they  cannot  guarantee  other  people's  working 
of  it. 

**  Party  of  the  first  part  agrees  in  case  of  claims  for 
damages  to  investigate  and  give  their  expert  opinion 
where  it  is  mutually  agreed  it  is  necessary. 

**BUBT  PoBTIiAND  CeMT.  Co. 

**By  W.  E.  BuBT. 
**Thb  Gabdbn  City  Sand  Co. 
**By  C.  B.  Sheflbe, 

Prest.^' 

The  evidence  in  the  record  tends  to  show  that  appel- 
lee was  doing  business  in  the  beginning  of  1906,  when 
the  contract  was  made,  as  the  Burt  Portland  Cement 
Company,  at  Bellevue,  Michigan,  engaged  in  manu- 
facturing cement.  His  plant  was  located  there,  and  it 
was  operated  with  some  interruptions  until  about  the 
close  of  October  of  that  year.  At  various  times  the 
operation  of  the  plant  was  interrupted  or  hindered  by 
various  causes,  such  as  the  scarcity  of  labor,  scarcity 
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of  coal,  the  limited  supply  of  water  in  the  river  from 
which  the  supply  of  water  for  use  in  the  plant  was  ob- 
tained. The  shipments  of  cement  from  the  plant  were 
delayed  by  scarcity  of  cars.  Some  delay  in  the  manu- 
facture resulted  from  the  necessity  of  moving  the 
steam  shovel  for  the  purpose  of  obtaining  better  raw 
material,  and  also  from  an  explosion  at  the  mill  in 
September,  and  the  consequent  demoralization  of  the 
working  force  of  the  mill.  When  there  appeared  any 
likelihood  of  a  shut-down  or  delay  for  any  reason,  the 
correspondence  in  evidence  shows  that  appellee  noti- 
fied appellant  so  that  it  could  make  its  plans  accord- 
ingly, and  adjust  its  business  thereto  as  far  as  pos- 
sible or  necessary.  During  the  first  three  months  of 
the  year  appellant  ordered  little  cement.  It  sent  in 
orders  for  large  amounts  which  were  mere  estimates 
of  the  amounts  which  it  would  need,  but  cement  was 
not  to  be  shipped  thereon  until  confirmative  orders 
were  given  containing  shipping  instructions.  Tliese 
confirmatory  orders  came  in  so  slowly  during  the  early 
part  of  the  year  that  appellee  wrote  many  letters 
urging  appellant  to  order  more  cement,  and  to  pro- 
vide storage  for  a  large  quantity  of  cement  in  Chicago, 
so  as  to  keep  appellee's  factory  clear  and  render  it 
unnecessary  for  appellee  to  go  into  the  market  to  sell 
cement.  Later  in  the  season  appellant  commenced  to 
send  in  orders  faster  than  appellee  could  fill  them, 
but  when  the  contract  was  terminated  in  October,  aj)- 
pellee  was  within  a  few  days  shipment  of  all  orders 
received  at  that  time. 

Appellee's  shipments  of  cement  were  by  months  as 
follows:  January  2,475  barrels;  February  5,195  bar- 
rels; March  16,0871/0  barrels;  April  37,460  barrels; 
May  40,466yo  barrels ;  June  20,084  barrels ;  July  25,953 
barrels;  August  21,944  barrels;  September  18,9951^ 
barrels,  and  October  6,844  barrels. 

The  payment  for  the  August  shipments  fell  due  un- 
der the  contract  on  October  15,  1906.  The  amount  of 
that  payment,  after  giving  credits  for  sacks,  etc.,  re- 
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turned,  was  $21,976.26.    Instead  of  meeting  this  pay- 
ment, appellant  wrote  appellee  as  follows : 

**We  make  no  remittance  to  you  to-day,  as  we  are 
trying  to  ascertain  where  we  stand  on  sales  of  your 
cement  not  filled  on  our  orders  by  you.  The  losses 
will  be  very  heavy  to  us  and  will,  in  all  likelihood, 
much  exceed  the  amount  we  are  owing  you.  Just  as 
soon  as  we  can  do  so,  we  will  send  you  a  statement 
showing  the  loss  to  us  from  your  failure  to  comply 
with  your  contract.'' 

When  appellant  wrote  the  above  to  appellee  it  owed 
appellee  not  only  the  above  amount,  but  also  for  the 
September  shipments,  $20,670.29,  which  would  fall  due 
November  15,  and  $7,000  for  October  shipments,  which 
would  fall  due  December  15. 

Upon  the  receipt  of  the  above  letter,  under  date  of 
October  22,  1906,  appellee  wrote  to  appellant : 

**We  want  to  say  to  you  that  unless  you  pay  us 
what  is  due  on  the  cement  shipped  you  on  or  before 
the  27th  of  this  month,  we  shall  consider  the  contract 
annulled.  Will  you'  be  kind  enough  to  write  us  at 
Saginaw  whether  or  not  you  intend  to  pay  us  and  go 
on  with  the  contract.'' 

Shipments  of  cement  were  continued  up  to  October 
27,  1906,  when  they  ceased,  appellant  having  failed  to 
make  the  payment  demanded.  The  installments  which 
fell  due  in  November  and  December  were  not  paid, 
and  in  January,  1907,  this  suit  was  brought. 

The  jury  on  the  trial  returned  a  verdict  for  the 
plaintiff  for  $34,464.14,  judgment  was  rendered  on  the 
verdict,  after  overruling  a  motion  for  a  new  trial. 

LoEscH,  ScoFiBLD  &  LoESOH  and  E.  C.  Ceawford,  for 
appellant. 

HoYNE,  0  'CoNNOB  &  Ibwin,  f  or  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 
It  was  contended  on  the  trial  by  appellant  that  the 
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careless,  negligent  and  indifferent  operation  of  appel- 
lee's plant  prior  to  October  15,  1906,  and  the  com- 
munications received  by  it  from  appellee  to  the  effect 
that  he  expected  to  close  his  plant,  and  that  the  same 
would  probably  remain  closed  for  a  period  of  sixty 
days,  and  that  he  did  not  know  that  he  would  be  able 
to  operate  it  again,  justified  appellant  in  declining  to 
pay  the  amount  of  money  due  October  15,  1906,  until 
such  time  as  an  estimate  of  the  damage  which  such 
course  would  entail  upon  it  could  be  made,  to  the  end 
that  it  might  recoup  such  damages  out  of  the  amount 
so  found  due  to  appellee  for  cement  delivered  under 
the  contract  at  that  time. 

It  was  further  claimed  by  appellant  that  the  con- 
tract required  a  reasonable  and  continued  operation 
of  the  plant  by  appellee  during  the  year,  and  that  ap- 
pellee failed  to  fulfill  his  contract  in  this  regard,  and 
consequently  fell  behind  in  his  shipments  on  orders 
from  appellant. 

At  the  beginning  of  the  trial  it  was  agreed  in  sub- 
stance between  the  parties  that  $50,082.31  worth  of 
cement  had  been  shipped  by  appellee  to  appellant  in 
August,  September  and  October,  1906,  none  of  which 
had  been  paid 'for  by  appellant;  that  appellant  had 
returned  sacks,  etc.,  to  the  amount  of  $16,735.29  and 
that  there  was  due  appellee  from  appellant  the  sum 
of  $34,317.48  with  interest,  subject  to  such  set-off  as 
appellant  might  prove,  if  any,  and  subject  also  to 
appellant 's  further  right  to  disprove  the  correctness  of 
any  items  in  appellee 's  claim  if  it  should  be  able  to  do 
so. 

From  these  contentions  and  the  stipulation  of  the 
parties  it  appears  that  the  dispute  between  the  par- 
ties depends  in  great  measure  upon  the  construction  of 
the  contract  set  out  in  ^the  statement  preceding  this 
opinion.  The  theory  on  which  the  trial  court  pro- 
ceeded, apparently,  was  that  appellee  under  the  con- 
tract was  bound  to  run  his  mill  at  its  reasonable 
capacity  throughout  the  year,  or  to  use  all  reasonable 
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effort  to  do  so;  and  on  this  theory  much  irrelevant 
and  immaterial  evidence  was  introduced  by  appellant. 

Our  opinion  is  that  the  court  erred  in  adopting 
appellant's  view  of  the  contract.  By  the  terms  of  the 
contract  appellant  agreed  **to  buy  the  entire  output 
of  cement  manufactured  during  the  year  1906  by  the 
party  of  the  first  part  at  their  cement  plant,  located  at 
Bellevue,  Michigan.''  No  specific  amount  of  cement 
was  mentioned  in  the  contract  except  the  65,000  bar- 
rels which  were  to  be  manufactured  and  ordered  out 
at  once.  There  is  no  dispute  that  this  quantity  of 
cement  was  manufactured  by  appellee,  but  it  was  not 
ordered  to  be  shipped  by  appellant  for  several  months, 
for  some  reason  not  made  to  appear  in  the  record. 
The  contract  in  terms  did  not  require  appellee  to 
manufacture  and  ship  any  other  specific  amount  of 
cement,  nor  did  it  require  appellee  to  run  his  plant 
in  any  particular  way  or  prohibit  him  from  closing 
his  plant  whenever  he  might  find  it  desirable  or  neces- 
sary so  to  do  in  the  prosecution  of  his  business.  If 
the  contract  contains  any  provision  which  obligated 
appellee  to  keep  his  mill  running  at  its  reasonable 
capacity  throughout  the  year,  regardless  of  whether 
it  would  be  profitable,  or  otherwise  convenient  for  him 
to  do  so,  it  is  by  implication  from  extraneous  facts 
and  not  by  any  express  provision.  A  court  is  not 
justified  in  reading  into  a  written  contract  a  provision 
which  the  parties  to  it  have  failed  to  insert,  simply 
because  from  one  point  of  view  it  would  have  been 
reasonable  or  desirable. 

In  the  leading  case  of  Aspdin  v.  Austin,  5  Ad.  &  El. 
(N.  S.)  67,  the  doctrine  and  the  reasons  therefor  are 
stated  with  great  clearness  as  follows: 

'* Where  parties  have  entered  into  written  engage- 
ments, with  express  stipulations,  it  is  manifestly  not 
desirable  to  extend  them  by  implication ;  the  presump- 
tion is,  that  having  expressed  some,  they  have  ex- 
pressed all  the  conditions  by  which  they  intend  to  be 
bound  under  the  instrument.    It  is  possible  that  each 
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party  to  the  instrimient  may  have  contracted  on  the 
supposition  that  the  business  would  in  fact  be  carried 
on,  and  the  service  in  fact  continued,  during  the  three 
years,  and  yet  neither  party  might  have  been  willing 
to  bind  themselves  to  that  effect ;  and  it  is  one  thing 
for  the  court  to  effectuate  the  intention  of  the  parties 
to  the  extent  to  which  they  have,  even  imperfectly, 
expressed  themselves,  and  another  to  add  to  the 
instrument  all  such  covenants  as  upon  full  considera- 
tion the  court  may  deem  fitting  for  completing  the 
intention  of  the  parties,  but  which  they,  either  pur- 
posely or  unintentionally,  have  omitted.  The  former 
is  but  the  application  of  a  rule  of  construction  to  that 
which  is  written;  the  latter  adds  to  the  obligation  by 
which  the  parties  have  bound  themselves,  and  is,  of 
course,  quite  unauthorized,  as  well  as  liable  to  great 
practical  injustice  in  the  application." 

This  is  the  well-settled  law  of  construction  and 
interpretation  of  contracts  as  announced  in  all  the  au- 
thorities on  this  subject;  and  it  forbids  the  court  to 
add  to  the  provisions  expressed  in  the  contract  before 
us  a  new  and  distinct  undertaking. 

There  is  no  controversy  in  the  record  that  appellant 
refused  to  make  the  payment  due,  under  the  contract, 
on  October  15, 1906.  In  our  opinion,  this  was  a  breach 
of  a  material  condition  of  the  contract  which  entitled 
appellee  to  terminate  the  contract.  Keeler  v.  Clifford, 
165  111.  544;  Dobbins  et  al.  v.  Higgins  et  aL,  78  id.  440; 
L.  S.  &  M.  S.  By.  Co.  v.  Richards,  152' id.  59. 

Appellant  assigns  error  in  the  giving  of  the  follow- 
ing instruction  to  the  jury: 

'*The  court  instructs  the  jury  that  the  refusal  on  the 
part  of  the  defendant  to  make  payment  on  t^e  15th 
day  of  October,  1906,  in  accordance  with  the  terms  of 
the  contract  entered  into  by  and  between  the  parties 
amounted  to  a  breach  of  said  contract  on  its  part. 

**And  you  are  further  instructed,  as  a  matter  of  law, 
that  such  breach  of  the  contract  on  its  part  entitled 
the  plaintiff  to  refuse  to  make  any  further  shipments 
of  cement  under  said  contract. 
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*'And  the  court  further  instructs  the  jury  that  the 
plaintiff,  having  elected  to  abandon  the  contract  by 
reason  of  such  breach  on  the  part  of  the  defendant  on 
and  after  October  27,  1906,  the  jury  should  consider 
the  contract  as  rightfully  terminated  on  and  after  said 
lasl;  mentioned  date. ' ' 

The  objections  made  to  this  instruction  are  that  it 
assumed  that  the  conduct  of  appellee  did  not  authorize 
the  action  of  appellant  in  withholding  the  payment 
due  October  15,  1906;  and  it  also  assumed  that  not- 
withstanding the  violation  of  the  terms  of  the  contract 
by  appellee  in  closing  his  plant,  or  so  representing  to 
appellant,  the  contract  was  still  in  full  force,  had  not 
been  violated,  and  that  closing  the  mill  was  not  a 
breach  on  the  part  of  appellee  which  justified  the 
course  pursued  by  appellant. 

For  reasons  given  above  we  think  the  instruction 
was  proper,  and  we  see  no  serious  objection  to  it. 
The  law  is  well  settled  that  the  non-payment  of  the 
instalment  named  in  the  instruction  was  a  breach  of 
a  material  condition  of  the  contract,  and  entitled  ap- 
pellee to  abandon  the  contract  and  sue  for  the  amount 
actually  due  thereunder.  Keeler  v.  Clifford,  supra; 
Dobbins  v.  Higgins,  supra;  L.  S.  &  M,  S.  Ey.  Co.  v. 
Richards,  supra. 

Objection  is  made  to  the  fifth  instruction  given  at 
the  instance  of  appellee,  to  the  effect  that  if  the  jury 
believed  from  the  evidence  that  the  cement  or  a  part 
thereof  was  defective  at  the  time  and  place  testified 
to,  the  appellee  was  not  liable  for  such  defective  ce- 
dent unless  they  believed  from  all  the  evidence  such 
defect  existed  at  the  time  the  cement  was  delivered  on 
the  car  or  cars  at  Bellevue,  Michigan. 

The  law  never  presumes  a  breach  of  warranty.  Un- 
der the  stipulation  and  the  evidence  in  the  record,  ap- 
pellee was  entitled  to  recover  unless  there  was  a  breach 
of  warranty.  That  was  a  matter  of  defense.  Malt- 
man  V.  Williamson,  69  HI.  423;  Eyan  v.  Hooton,  122 
111.  App.  514.    The  contract  required  the  cement  to  be 
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delivered  on  board  cars  at  Bellevue,  Michigan.  If 
appellant  desired  to  make  the  defense  that  the  cement 
did  not  have  the  qualities  it  was  warranted  to  have, 
the  evidence  wonld  properly  be  limited  to  such  as 
tended  to  show  its  condition  at  the  time  and  place  of 
delivery.  Tests  made  of  the  cement  after  it  had  been 
subjected  to  conditions  which  would  change  its  qual- 
ities, and  did  not  tend  to  show  its  condition  or  qual- 
ities at  the  time  and  place  of  delivery  would  not  be 
competent.  We  think  the  instruction  stated  the  law 
applicable  to  the  case  correctly. 

At  the  request  of  appellee  the  court  instructed  the 
jury  that  if  they  believed  from  the  evidence  that  ap- 
pellee was  unable  to  procure  cars  in  which  to  make 
shipments,  and  that  by  reason  thereof  appellee  was 
unable  to  make  shipments  at  such  times,  appellee  was 
not  liable  for  damages,  if  any,  caused  by  not  making 
shipments  on  that  account. 

The  evidence  shows  that  appellee  was  at  times  un- 
able to  procure  cars  in  which  to  make  shipments.  It 
appears  also  that  appellee  shipped  all  the  cement  for 
which  he  had  received  shipping  instructions,  except 
about  fifteen  hundred  barrels,  or  two  or  three  days' 
shipments,  when  he  finally  discontinued  all  deliveries 
of  cement  for  the  reason  above  stated.  The  contract 
does  not  stipulate  that  any  particular  amount  should 
be  shipped  at  any  particular  time.  And,  moreover,  on 
appellant's  theory  of  the  contract,  appellee  was  bound 
only  to  use  all  reasonable  efforts  to  ship  the  cement 
as  rapidly  as  possible.  In  view  of  the  evidence  and 
the  provisions  of  the  contract,  we  see  no  error  in  the 
instruction. 

Exception  is  taken  by  appellant  to  the  instruction 
given  at  the  request  of  appellee  in  regard  to  alleged 
defective  cement  which  had  been  retained  by  appel- 
lant when  it  had  been  reiquested  by  appellee  to  retxim 
such  cement.  The  instruction  told  the  jury  that  such 
cement  was  accepted  in  fulfillment  of  the  contract. 
We  think  this  instruction  was  correct  upon  the  fa- 
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miliar  principle  stated  in  De  Kalb  Implement  Works 
V.  White  &  Co.,  59  111.  App.  171. 

From  what  we  have  said  above  as  to  the  burden  of 
proof  where  a  party  is  claiming  damages  for  a  breach 
of  warranty,  and  under  the  authority  of  Morris  v. 
Wibaux,  supra,  we  are  of  the  opinion  that  the  proposi- 
tion of  law  contained  in  the  second  instruction  given 
at  the  instance  of  appellee  is  sound. 

The  first  instruction  given  at  the  request  of  appellee 
states  that  if  the  jury  believe  from  all  the  evidence 
that  appellee  delivered  to  appellant  cement  of  a  qual- 
ity inferior  to  that  contracted  to  be  delivered,  and  if 
they  further  believe  from  the  evidence  that  appellant 
or  the  parties  to  whom  the  cement  was  delivered  could 
have  discovered  said  inferior  quality  by  the  use  of 
reasonable  diligence  before  the  same  was  used,  as 
claimed,  then  no  damages  could  be  recovered  against 
appellee  by  reason  of  defective  work,  if  any,  caused 
by  the  use  of  such  cement.  The  objection  to  this 
instruction,  it  is  said,  is  to  be  found  in  the  words,  '*or 
the  parties  to  whom  the  cement  was  delivered." 

If  the  parties  to  whom  the  cement  was  delivered 
could  by  reasonable  diligence  have  discovered  before 
using  the  same  that  the  cement  was  defective,  then  ap- 
pellant had  the  means  of  discovering  that  fact.  The 
instruction  does  not  assume  as  a  fact  that  the  parties 
to  whom  the  cement  was  delivered  always  had  the 
means  of  discovering  its  defective  quality.  The  rec- 
ord shows,  however,  that  in  many  cases  the  cement 
could  have  been  tested  by  the  city  engineers  of  the 
respective  cities  where  used,  or  otherwise  tested.  If 
appellant  ^8  customers  used  any  cement  which  they 
knew,  or  by  the  exercise  of  reasonable  diligence  could 
have  known,  to  be  defective,  they  could  not  claim  dam- 
ages against  appellant  for  defective  work  done  with 
the  same,  and  appellant,  therefore,  ought  not  to  be 
permitted  to  claim  damages  on  that  ground  against 
appellee.  We  do  not  think  there  was  reversible  error 
in  the  instruction. 
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Appellant  concedes  in  argument  that  the  evidence, 
being  conflicting,  its  weight  was  for  the  jury,  and  it 
does  not  ask  a  reversal  of  the  judgment  upon  the 
merits.  We  find  no  reversible  error  in  the  record,  and 
the  judgment  is  affirmed.  The  cost  of  the  supple- 
mental abstract  of  record  must  be  taxed  against  appel- 
lant. 

Affirmed. 


M.  Slepski  et  al.^  Appellees^  y.  German  Fire  Insuranee 

Company   of  Peoria,  Appellant. 

Oen.  No.  14,079. 

Insttbancis — when  appraisement  not  essential  to  recover  upon 
fire  policy.  Held,  that  under  the  evidence  and  pleadings,  the  re- 
covery had  in  this  case  upon  the  fire  policy  in  suit  was  Justified, 
notwithstanding  no  appraisement  of  loss  was  made  as  required 
by  said  policy. 

Assumpsit  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  William  H.  McSuhely,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1907.  Afiirmed.  Opin- 
ion filed  June  16,  1908. 

Statement  by  the  Court.  This  action  in  assumpsit 
was  brought  by  appellees  against  appellant  on  a  policy 
of  insurance  to  recover  a  loss  sustained  by  fire.  The 
declaration  consists  of  a  special  count  setting  ont  the 
policy  of  insurance  issued  by  appellant  to  appellees  in 
hcec  verba,  the  loss  sustained  by  appellees  and  the 
refusal  of  appellant  to  pay  the  loss,  and  contains  also 
the  common  counts. 

Appellant  pleaded  the  general  issue,  and  afterwards, 
by  leave  of  court,  filed  a  special  plea  averring  that  the 
ascertainment  of  the  loss  was  submitted  to  appraisers 
and  that  no  award  had  been  made,  and  the  said  ap- 
praisal was  then  undetermined. 

Appellees  replied  to  this  plea  that  without  fault  of 
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appellees  or  their  appraiser,  the  appraiser  selected  by 
appellant  neglected  and  refused  to  act  or  co-operate 
with  the  appraiser  selected  by  appellees  in  the  selec- 
tion of  a  competent  and  disinterested  umpire,  as  pro- 
vided by  the  policy,  by  reason  of  which  no  appraise- 
ment was  ever  made  of  said  loss^ 

Appellant  rejoined  that  the  appraiser  selected  by  it 
did  not  neglect  or  refuse  to  act  or  co-operate  with  the 
appraiser  selected  by  appellees  in  the  selection  of  a 
competent  and  disinterested  umpire  and  concluded  to 
the  country,  and  a  similiter  to  the  rejoinder  was  filed 
by  appellees. 

The  policy  of  insurance  sued  on  contained  the  follow- 
ing provision : 

*'In  the  event  of  disagreement  as  to  the  amount  of 
loss,  the  same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a  competent  and  dis- 
interested umpire;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to  agree,  shall 
submit  their  differences  to  the  umpire ;  and  the  award 
in  writing  of  any  two  shall  determine  the  amount  of 
such  loss.'* 

The  evidence  tends  to  show  that  on  December  20, 
1904,  the  property  insured  was  partially  destroyed  by 
fire,  and  appellees  so  notified  appellant.  Adjusters 
representing  both  parties  visited  the  store  of  appel- 
lees and  endeavored  to  make  an  estimate  of  the  loss, 
but  were  unable  to  agree.  February  2,  1905,  the  par- 
ties entered  into  an  appraisal  agreement  pursuant  to 
the  provisions  of  the  policy,  in  which  appellant  ap- 
pointed L.  H.  Solomon,  and  appellees  appointed  H. 
Madday,  as  appraisers.  These  appraisers  had  several 
meetings  and  some  correspondence  as  to  the  selection 
of  an  umpire,  but  failed  to  agree.  This  suit  was 
brought  November  9,  1905.  On  the  trial  the  jury  re- 
turned a  verdict  for  $2,336.40  in  favor  of  appellees; 
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and  after  denying  a  motion  for  a  new  trial,  the  court 
rendered  judgment  on  the  verdict. 

Albebt  H.  Meabs^  for  appellant. 

Fred  D.  Jackson  and  George  N.  B.  Lowes,  for  ap- 
pellees; Francis  M.  Lowes,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Appellant  contends  that  the  first  instruction  given 
by  the  court  at  the  request  of  appellees  is  erroneous, 
first,  in  stating  as  a  matter  of  law  that  it  was  the  duty 
of  the  appraiser  selected  by  appellant  to  endeavor 
honestly  and  fairly  to  agree  with  the  appraiser  se- 
lected by  appellees  in  the  selection  of  a  competent  and 
disinterested  umpire  to  act  in  the  appraisal  of  the  loss, 
and  it  assumes  that  he  was  the  agent  of  appellant; 
second,  in  that  it  calls  attention  exclusively  to  the  duty 
of  the  appraiser  selected  by  appellant  and  instructs  as 
to  his  duty  to  act  honestly  and  fairly  to  the  exclusion 
of  the  action  of  the  appraiser  selected  by  appellees. 

The  instruction  is  as  follows : 

''First.  The  jury  are  instructed,  as  a  matter  of 
law,  that  it  was  the  duty  of  the  appraiser  selected  by 
the  insurance  company  to  endeavor  honestly  and  fairly 
to  agree  with  the  appraiser  selected  by  the  plaintiffs 
in  the  selection  of  a  competent  and  disinterested  um- 
pire to  act  in  the  appraisal  of  the  loss  in  this  case. 

''And  if  you  believe  from  the  evidence  in  this  case 
that  the  appraiser  selected  by  the  company  did  not 
endeavor  honestly  and  fairly  to  agree  with  the  ap- 
praiser selected  by  the  plaintiff  in  the  selection  of  an 
umpire  and  by  reason  thereof  no  umpire  was  selected 
and  no  appraisal  made  of  the  loss,  the  fact  that  no 
appraisal  of  the  loss  was  ever  made  is  no  defense  to 
this  action.'* 

The  additional  special  plea  sets  out  the  provisions 
of  the  policy  for  submitting  the  adjustment  of  the 
amount  of  the  loss  to  appraisers,  and  that  at  the  time 
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suit  was  instituted,  no  award  had  been  made  and  no 
umpire  selected. 

The  replication  to  the  plea  averred  that  without  any 
default  of  appellees  or  the  appraiser  selected  by  them, 
the  appraiser  selected  by  appellant  neglected  and  re- 
fused to  act  or  co-operate  with  said  appraiser  selected 
by  appellees  in  the  selection  of  a  competent  and  dis- 
interested umpire,  as  provided  in  said  policy  of  in- 
surance, by  reason  of  which  no  appraisement  was  ever 
made  of  said  loss. 

To  this  replication  appellant  rejoined  that  the  ap- 
praiser selected  by  it  did  not  neglect  and  refuse  to  act 
or  co-operate  with  the  other  appraiser  in  the  selection 
of  an  umpire  and  concluded  to  the  country. 

The  precise  issue  thus  made  was  as  to  the  action  of 
the  appraiser  selected  by  appellant  with  reference  to 
agreeing  upon  a  competent  and  disinterested  umpire. 
No  issue  was  taken  on  the  allegation  of  the  replication 
that  the  refusal  to  act  was  without  fault  of  the  ap- 
praiser selected  by  appellees.  The  instruction  prop- 
erly therefore  stated  the  law  on  the  issue  of  fact 
tendered  in  the  pleadings  to  be  passed  upon  by  the 
jury. 

We  do  not  think  the  instruction  assumed  as  a  fact 
that  the  appraiser  selected  by  appellant  was  its  agent, 
or  that  it  was  misleading  in  directing  the  attention  of 
the  jury  to  the  issue  made  by  the  pleadings. 

We  think  the  evidence  warranted  the  jury  in  find- 
ing that  the  failure  to  secure  an  appraisement  was 
not  due  to  any  fault  of  appellees,  but  it  was  due  to 
the  fault  of  the  man  selected  as  appraiser  by  appel- 
lant, and  that  he  so  conducted  himself  in  the  interest 
of  appellant  that  he  might  be  regarded  as  the  agent 
of  appellant,  and  appellant  was  responsible  for  his 
conduct.  Niagara  Fire  Ins.  Co.  v.  Bishop,  154  HI.  9, 
20.  The  court,  we  think,  properly  refused  to  instruct 
the  jury  as  asked  by  appellant.  There  was  no  evidence 
before  the  jury  upon  which  to  base  the  refused  in- 
struction. 
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In  our  opinion,  the  evidence  in  the  record  clearly 
supports  the  verdict  and  judgment,  and  the  record  is 
free  from  material  error.  The  judgment  is  affirmed. 
The  cost  of  the  additional  abstract  of  record  must  be 
taxed  against  appellant. 

'Affirmed. 


Leblgh  Talley  Transportation  Company,  Defendant  in 
Error,  t.  Gity  of  Chicago,  Plaintiff  in  Error. 

Gen.  Ifo.  IM^l. 

Municipal  oobporations — liahility  for  negligence.  The  city  of 
Chicago  iB  liable  to  the  owner  of  a  vessel  for  damages  cansed 
thereto  by  the  negligent  act  of  an  employe  of  such  city  in  control 
of  a  brlilge  in  swinging  such  bridge  against  such  vesseL 

Action  for  damages  to  personal  property.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  William  N.  Cottbell,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1908. 
Affirmed.    Opinion  filed  June  30,  1908. 

Statement  by  the  Court.  The  defendant,  the  city 
of  Chicago,  built  and  operated  over  the  Chicago  river 
at  Madison  street  a  pivot  or  swing  bridge,  to  the  end 
that  said  street  might  be  a  continuous  thoroughfare 
for  public  use.  The  bridge  was  built  out  of  funds 
raised  by  general  taxation,  was  maintained  and  oper- 
ated out  of  the  same  funds  as  a  free  bridge,  from 
which  the  city  derived  no  income.  It  was  operated  by 
an  employe  of  the  city,  and  through  his  negligence  the 
bridge  was  swung  against  a  vessel  of  the  plaintiff,  and 
thereby  the  vessel  was  damaged  to  the  extent  of 
$115.55.  For  that  sum  the  plaintiff  had  judgment,  and 
the  defendant  appealed. 

Chakles  M.  Haft  and  Emil  C.  Wetten,  for  plaintiff 
in  error;  Edward  J.  BbundagE;,  of  counsel. 

Ullmann  &  HoAG,  for  defendant  in  error. 
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Mb.  Pbbsidikg  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

The  case  was  submitted  to  the  court  on  an  agreed 
statement  of  facts.  The  record  presents  only  the  ques- 
tion whether  the  city  of  Chicago  is  liable  to  the  plaint- 
iff for  damages  to  its  vessel  caused  by  the  negligent 
act  of  the  employe  of  the  city  in  control  of  the  bridge, 
in  swinging  the  bridge  against  such  vessel. 

The  statute  confers  on  cities  in  this  state  power  *  *  to 
construct  and  keep  in  repair  bridges,  viaducts  and 
tunnels  and  regulate  the  use  thereof ;  to  make  regula- 
tions in  regard  to  the  use  of  harbors,  towing  of  ves- 
sels, opening  and  passing  of  bridges."  Under  this 
authority  the  city  buUt  a  pivot  bridge  which  must  be 
swung  to  permit  a  vessel  to  pass,  and  swung  back  into 
place  to  make  a  bridge.  It  employed  a  bridgetender 
to  take  charge  of  and  operate  the  bridge.  Such  bridge 
is  a  part  of  the  street,  and  the  liabilities  of  the  city 
in  respect  to  the  bridge  are  the  same  as  those  in 
respect  to  the  street  of  which  it  is  a  part.  Marseilles 
V.  Rowland,  124  HI.  547. 

The  contention  of  plaintiff  in  error  is  that  the  pow- 
ers conferred  on  the  city  in  respect  to  bridges  and 
streets  by  the  statute,  are  of  a  public  or  governmental 
nature,  as  distinguished  from  a  private  or  corporate 
nature;  that  the  duty  growing  out  of  the  exercise  of 
such  powers  is  owing  to  the  public  alone,  and  a  breach 
of  such  duty  is  to  be  redressed  by  a  prosecution  in  be- 
half of  the  public,  and  will  not  support  an  action  by 
an  individual  who  has  sustained  special  damages 
thereby.  In  support  of  this  contention  many  cases 
from  other  states  and  jurisdictions  are  cited. 

In  Illinois,  however,  it  is  settled  law  that  the  grant 
to  a  city  of  exclusive  control  and  power  over  its  streets 
with  adequate  means  for  the  exercise  of  such  powers 
imposes  on  such  city  the  duty  to  keep  its  streets  in 
repair  and  renders  it  liable  to  an  action  by  an  indivi- 
dual for  damages  sustained  by  him  by  reason  of  its 
negligent  failure  to  discharge  such  duty.    Browning  v. 
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Springfield,  17  Dl-  143 ;  Springfield  v.  LeClaire,  49  id. 
476. 

In  the  latter  case,  after  holding  that  under  such  cir- 
cumstances the  duty  rested  on  the  city  to  keep  its 
streets  in  repair,  it  was  said,  p.  478:  '*It  is  a  neces- 
sary corollary  from  these  premises  that  a  party  receiv- 
ing damages  from  a  neglect  of  this  duty  is  entitled 
to  his  action.    Clayburgh  v.  Chicago,  25  HI.  535. ' ' 

The  grounds  upon  which  a  county  is  held  not  liable 
for  the  negligence  of  an  agent  while  a  municipal  cor- 
poration is  liable,  are  stated  in  Symonds  v.  Clay 
County,  71  111.  355.  In  Elmore  v.  Drainage  Commis- 
sioners, 135  m.  269,  it  was  held  that  a  drainage  dis- 
trict was  not  liable  for  the  negligence  of  an  employe. 
In  the  opinion  in  that  case  Mr.  Justice  Baker  said,  p. 
273 :  * '  It  is  admitted  law  that  municipal  corporations 
proper,  such  as  villages,  towns  and  cities  which  are 
incorporated  by  special  charters  or  voluntarily  organ- 
ized under  general  laws,  are  liable  to  individuals  in- 
jured by  their  negligent  or  tortious  conduct  or  that 
of  their  agents  or  servants  in  respect  to  corporate  du- 
ties.'' 

That  a  person  injured  by  the  negligent  operation  by 
a  bridge  tender  of  a  bridge  constructed  and  operated 
by  the  city  of  Chicago,  has  a  right  of  action  against 
the  city,  was  decided  in  Chicago  v.  O'Malley,  196  HI. 
197,  where  a  judgment  for  $5,000  for  injuries  so  sus- 
tained was  affirmed. 

It  is  true  that  the  question  whether  the  city  was 
liable  to  the  plaintiff  for  the  negligence  of  the  bridge- 
tender,  does  not  appear  to  have  been  argued  in  that 
case,  but  it  was  presented  and  decided.  One  of  the 
contentions  of  the  city  in  the  Supreme  Court  was,  that 
the  negligence  of  one  O'Brien,  who  was  not  employed 
by  the  city,  alone  caused  the  injury  to  plaintiff  and 
that  Moriarty,  the  bridgetender,  was  not  negligent. 
In  the  opinion  it  was  said,  pp.  201-2:  **  Whatever  was 
done  by  O'Brien  was  done  by  the  direction  and  with 
the  knowledge  of  Moriarty,  who  was  the  agent  of  the 
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city  and  wlio  owed  the  duty  to  conserve  the  public 
safety  in  the  operation  of  the  immense  and  dangerous 
structure  committed  to  his  charge.  •  •  •  Being  ap- 
prised of  the  danger,  Moriarty  owed  the  duty  of  so 
controlling  the  movements  of  the  bridge  that  injury 
should  not  result/'  The  basis  of  that  judgment  is, 
that  the  city  owed  the  plaintiff  a  duty  to  use  care  in 
operating  the  bridge  to  avoid  injuring  him. 

We  think  that  under  the  decisions  of  our  Supreme 
Court  it  must  be  held  that  the  city  owed  to  the  plaint- 
iff the  duty  to  use  care  in  operating  the  bridge  to 
avoid  injuring  plaintiff's  vessel;  and  that  for  a  breach 
of  that  duty  it  is  liable  in  this  action. 

The  judgment  of  the  Municipal  Court  will  be  af- 
firmed. 

Affirmed. 


DeWitt  Taylor  Kennard^  Appellee,  t.  Isabella  Garran, 

Appellant. 

Gen.  No.  14,001. 

1.  Appeals  and  krbobs — upon  what  assiffnment  of  errors  cannot 
be  predicated,  A  party  cannot  assign  error  with  respect  to  matters 
which  concern  other  parties  not  complaining  thereof. 

2.  CBEDrroBS*  bills — when  decree  auhjecting  property  to  judg- 
ment proper.  Eeld,  that  under  the  evidence,  it  was  proper  to 
decree  that  the  property  in  question  in  this  proceeding  was  the 
property  of  the  Judgment  debtor  and  not  of  his  wife. 

3.  Husband  and  wife — scrutiny  of  transactions  between,  when 
rights  of  creditors  involved.  As  against  creditors,  transactions 
between  husband  and  wife  are  viewed  with  suspicion,  where  there 
is  evidence  tending  to  show  that  the  husband  was  merely  using 
his  wife's  name  to  cover  up  his  own  transactions.  In  such  case 
the  burden  is  upon  the  wife  in  claiming  title  to  real  estate  to 
establish  her  ownership  by  a  preponderance  of  the  evidence. 

Creditor's  bill.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Lockwood  Honobe,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Ai&rmed.  Opinion 
filed  June  30«  1908. 
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Statement  by  the  Court.  The  appellee  herein  ob- 
tained a  money  decree  in  the  Circuit  Court  of  Cook 
county  entered  August  2,  1905,  against  Richard  Cur- 
ran, husband  of  Isabella  Curran,  the  appellant,  for 
$16,720.63.  Execution  having  been  issued  on  the  de- 
cree and  returned  on  the  twenty-fifth  day  of  October, 
1905,  no  part  satisfied,  appellee  thereafter  brought  a 
creditor's  bill  against  said  principal  defendant  Rich- 
ard Curran,  his  wife  Isabella  Curran  and  other  parties 
defendaiit.  The  bill  charges  in  substance  that  the  co- 
defendants  had  property  in  their  names  and  under  their 
control  in  which  said  Richard  Curran  had  some  equity 
of  redemption  or  other  interest.  The  answer  of  de- 
fendant Richard  Curran  denies  that  since  August  2, 
1905,  at  which  time  the  money  decree  referred  to  was 
recovered  against  him,  he  has  put  out  of  his  hands, 
name  or  possession,  any  real  or  personal  property 
with  intent  to  deceive,  hinder,  delay  or  defraud  com- 
plainant and  other  creditors,  and  denies  that  any  of 
the  parties  made  defendants  to  the  bill  except  as 
specifically  stated  have  property  in  their  names  or 
control  in  which  said  defendant  has  any  equity  of 
redemption  or  other  interest,  and  denies  that  said  par- 
ties are  indebted  to  him. 

The  answer  of  Isabella  Curran,  wife  of  Richard 
Curran,  denies  that  fraudulent  conveyances  have  been 
made  to  her,  admits  that  she  has  title  to  certain  of 
the  property  in  controversy  but  denies  that  she  has 
any  property  rights,  title  or  interest  belonging  to  her 
husband  or  is  holding  anything  of  value  for  his  bene- 
fit which  belongs  to  him  except  as  to  certain  property 
specifically  mentioned  which  she  states  she  is  informed 
is  the  property  of  Richard  Curran. 

The  decree  finds  that  certain  property  therein  de- 
scribed stands  in  the  name  of  Samuel  R.  Hurford,  to 
secure  a  debt  to  said  Hurford  amounting  to  about 
$14,990.25,  that  the  equity  in  all  the  property  held  by 
Hurford  over  and  above  said  amount  is  in  Richard 
Curran  and  subject  to  the  payment  of  complainant's 


Chicago— FiEST  District— A.  D.  1908.    623 

Kennard  y.  Cnrran. 


debts.  The  decree  further  finds  that  certain  property 
therein  described,  the  title  to  which  stands  in  Isabella 
Curran,  wife  of  Richard  Cnrran,  belongs  to  her  hus- 
band Eichard  Currauj  who  is  the  equitable  owner 
thereof,  and  that  as  to  the  same  the  complainant  is 
entitled  to  the  relief  sought.  The  decree  appoints  a 
special  commissioner  and  provides  that  the  equity  of 
Hurford  in  the  property  held  by  him  over  and  above 
the  debt  to  him  secured  thereby  be  conveyed  by  quit 
claim  deed  to  said  commissioner;  that  Isabella  and 
Eichard  Curran  convey  to  the  commissioner  the  prop- 
erty found  to  belong  to  said  Eichard  held  in  the  name 
of  his  said  wife,  the  conveyance  to  be  subject  to  the 
dower  right  of  Isabella  and  to  mortgages  which  were 
on  record  at  the  time  of  the  filing  of  the  bill  of  com- 
plaint, and  also  subject  to  Eichard  Currants  right  of 
redemption  from  any  sales  of  said  property  made  by 
the  commissioner.  The  decree  directs  that  the  com- 
missioner sell  at  public  vendue  the  property  so  con- 
veyed to  him  and  that  out  of  the  proceeds  he  pay  all 
costs  of  suit  and  master's  fees,  and  out  of  the  re- 
mainder pay  to  the  complainant  in  this  suit  the  amount 
due  him,  provided  the  remaining  proceeds  of  the  sale 
shall  be  sufficient  for  that  purpose.  If  the  proceeds 
of  the  sale  be  more  than  sufficient,  then  the  balance  is 
to  be  paid  to  defendants  Eichard  and  Isabella  Curran, 
and  it  is  provided  that  any  surplus  of  land  over  and 
above  what  is  necessary  to  pay  complainant's  debt 
shall  be  reconveyed  to  said  defendants  by  the  commis- 
sioner. From  this  decree  the  wife,  Isabella  Curran, 
prosecutes  this  appeal. 

•  

Edwabd  Maheb  and  Eobbbt  F.  Kolb,  for  appellant. 

Chables  B.  Staffobd,  for  appellee ;  E.  E.  Thtjbman, 
of  counsel. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 
It  is  said  in^  behalf  of  appellant  Isabella  Curran  that 
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the  decree  takes  from  said  Isabella,  wife  of  Richard 
Curran,  a  large  amount  of  valuable  property  not  prop- 
erly subject  to  the  payment  of  her  husband's  debts. 
The  only  question  to  be  determined  is  whether  the  de- 
cree is  correct  in  finding  that  certain  property  therein 
described,  the  title  to  which  is  in  Isabella  Curran,  is 
in  fact  the  property  of  Richard  Curran  and  subject 
to  the  payment  of  his  debts. 

Counsel  for  appellant  presents  a  number  of  conten- 
tions in  his  brief  which  it  is  unnecessary  to  consider, 
in  view  of  the  fact  that  no  appeal  has  been  taken  from 
the  decree  by  any  of  the  defendants  except  Isabella 
Curran.  Richard  Curran,  the  principal  defendant  to 
the  bill,  and  the  other  co-defendants  are  making  no 
complaint  of  the  decree  against  them,  and  the  alleged 
errors  in  procedure  argued  by  appellant's  counsel  are 
in  no  way  shown  to  have  been  harmful  to  appellant. 
As  said  in  Culver  v.  Cougle,  165  111.  417-420,  *^The 
error,  if  one  was  committed,  related  to  them  and  to 
them  alone.  It  did  plaintiffs  in  error  no  harm  and 
they  have  no  just  ground  of  complaint."  The  decree 
finds  that  Isabella  Curran  holds  certain  real  estate  in 
her  name  of  which  her  husband  Richard  Curran  is  the 
equitable  owner.  The  question  which  concerns  appel- 
lant is,  whether  this  finding  is  warranted  by  the  evi- 
dence. 

There  is  no  room  for  question  that  a  wife  is  at  lib- 
erty to  employ  her  husband  in  the  management  of  her 
separate  property  without  subjecting  it  to  the  payment 
of  his  debts.  If  such  was  the  nature  of  Richard  Cur- 
ran 's  connection  with  the  management  of  the  property 
standing  in  appellant's  name,  which  by  th^  decree  is 
subjected  to  payment  of  her  husband's  debts,  and  the 
property  was  in  fact  her  own,  the  decree  must  be 
deemed  erroneous.  There  i^,  however,  abundance  of 
evidence  in  the  record  tending  to  show  that  as  to 
such  property  Richard  Curran  was  not  acting  as  the 
agent  of  his  wife,  but  acting  for  himself  in  her  name. 
Appellant  herself  testified,  when  her  attention  was 
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called  to  the  description  of  these  specific  properties, 
that  she  had  no  idea  where  they  were  located  and  had 
no  knowledge  of  the  names  of  persons  from  whom  they 
were  conveyed  to  her.    She  had  no  knowledge  of  what 
was  paid  for  said  property,  whether  it  was  paid  for 
in  cash  or  by  other  real  property,  does  not  remember 
as  to  money  borrowed  on  any  of  it,  when  the  titles 
were  acquired,  nor,  as  she  testifies  with  reference  to 
one  part  of  the  real  estate  in  question,  '^how  or  what 
I  paid  for  it,  or  from  whom  I  got  it,  whether  it  was 
for  cash  or  at  a  trade  or  part  cash  or  part  trade.'* 
Her  explanation  of  the  way  in  which  she  acquired 
the  money  which  she  testified  was  invested  by  her 
husband  under  her  direction  in  the  properties  in  con- 
troversy is  that  money  and  certain  real  estate  were 
given  to  her  by  her  husband  in  the  early  part  of  her 
married  life,  and  that  the  proceeds  ''have  been  traded, 
sold  and  resold  and  the  proceeds  invested  again  and 
again.''    As  to  three  pieces  of  property  specifically 
mentioned  in  her  testimony  she  cannot  say  whether  or 
not  they  are  standing  in  her  name,  and  if  they  do  so 
stand,  whether  they  belong  to  her  or  to  her  husband. 
It  is,  we  think,  apparent  from  the  evidence  that 
Ei chard  Curran  was  acting  in  reference  to  the  prop- 
erties in  question  independently  of  his  wife,  that  he 
did  with  them  just  what  seemed  to  him  best  without 
any  consultation  with  her  and  without  her  knowledge. 
It  appears  also  that  titles  to  properties  acquired  by 
him  were  taken  in  the  names  of  other  parties,  and 
that  some  of  these  were  subsequently  deeded  to  ap- 
pellant.    Eichard  Curran  kept  on  hand  blank  deeds 
signed  by  his  wife,  which  he  filled  in  and  used  as  he 
saw  fit.    Cash  received  in  these  transactions  went  into 
his  own  bank  account.    He  kept  no  books  showing  any; 
interest  of  his  wife  in  the  property  in  controversy, 
and  other  than  the  fact  that  the  titles  stood  in  the 
wife's  name  there  was  no  memorandum,  nothing  in 
his  books  or  in  his  bank  account  which  tended  to 
show  that  she  had  any  interest  whatever  in  any  of  the 
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property  in  question  so  handled  by  him  as  his  own. 
Appellant  testifies  that  she  never  had  a  dollar  or  piece 
of  property  except  what  her  husband  gave  her,  and 
she  does  not  know  what  has  been  the  result  of  his 
trading  with  such  property  as  she  says  he  gave  her. 
She  admits  that  she  has  the  title  to  certain  real  estate 
which  she  says  she  is  informed  he  ownes  and  which 
she  says  she  is  willing  to  turn  over  to  the  receiver, 
but  she  has  no  knowledge  of  this  or  of  other  matters 
relating  to  the  property  in  her  name,  as  she  states, 
except  what  she  received  from  her  husband.  **He 
bought  the  lots,  let  the  contracts,  determined  the 
amount  of  payments,  paid  the  money,  borrowed  it 
when  necessary,  sometimes  in  his  own  name,*'  ap- 
parently not  only  without  her  consent  but  without  her 
knowledge.  It  is  no  doubt  true  that,  as  said  in  Als- 
durf  V.  Williams,  196  HI.  248,  *'If  the  property  belongs 
to  the  wife  it  cannot  be  taken  for  the  debts  of  the 
husband,  and  all  the  securities  and  legitimate  out- 
growth of  the  investment  are  as  absolutely  hers  as 
the  original  capital,''  and  that  "A  wife  acting  in  good 
faith  is  not  obliged  to  resort  to  strangers  to  transact 
her  business,  but  may  make  her  husband  her  agent 
without  imperiling  her  property. ' '  In  the  case  at  bar, 
however,  the  evidence  fails  reasonably  to  account  for 
the  acquisition  by  the  wife  of  property  in  controversy. 
Eichard  Curran  testifies,  **The  property  my  wife  has 
came  from  the  sale  of  the  house  6216  Kimbark  ave- 
nue," and  apparently  this  house  represented  all  that 
Richard  Curran  claims  to  have  given  his  wife  up  to 
the  time  of  the  transaction  out  of  which  arose  the 
litigation  which  resulted  in  the  decree  in  favor  of  the 
complainant  in  this  case. 

We  deem  it  unnecessary  and  it  would  serve  no  good 
purpose  to  follow  the  evidence  specifically  as  to  each 
separate  piece  of  property  referred  to  in  the  decree. 
We  have  carefully  examined  the  evidence  and  note 
what  is  said  in  appellant's  brief  as  to  the  history  of 
the  several  properties  involved.    It  is  claimed  in  be- 
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half  of  appellant  that  it  does  not  appear  by  a  pre- 
ponderance of  the  evidence  that  appellant  held  title  to 
these  various  pieces  of  property  for  the  benefit  of 
her  husband,  that  there  has  been  no  trust  shown,  no 
conveyance  to  appellant  for  the  use  of  her  husband, 
and  that  it  does  not  appear  that  Eichard's  money 
went  into  the  property  in  controversy.  Appellant's 
counsel,  however,  overlooks  that  as  against  creditors, 
transactions  between  husband  and  wife  are  viewed 
with  suspicion  where  there  is  evidence  tending  to  show 
that  the  husband  was  merely  using  the  wife's  name 
to  cover  up  his  own  transactions.  In  such  case  the 
burden  is  upon  the  wife  when  claiming  title  to  real 
estate  to  establish  her  ownership  by  a  preponderance 
of  the  evidence.  In  Victor  v.  Swisky,  200  111.  257-260, 
the  wife  testified  that  she  had  loaned  her  money  to 
her  husband,  that  she  never  had  a  note,  never  asked 
for  one,  never  received  any  interest,  never  asked  him 
to  repay  the  money,  knew  nothing  about  the  convey- 
ance in  question,  did  not  ask  for  it,  did  not  know  the 
amount  of  the  property  conveyed,  its  value  or  location, 
nor  did  she  know  how  much,  if  anything,  was  to  be 
credited  upon  her  husband's  indebtedness  by  reason 
of  the  conveyance  referred  to.  The  court  said  that 
the  husband,  *' Although  insolvent,  had  the  legal 
right  to  prefer  his  wife  if  she  was  in  fact  a  bona  fide 
creditor,  but  the  grantee  being  his  wife,  proof  of  the 
good  faith  of  the  transaction  should  be  full  and  clear." 
The  testimony  in  that  case  showed  a  state  of  facts 
much  more  favorable  to  the  wife's  claim  than  the  evi- 
dence in  the  case  at  bar.  It  there  appeared  that  the 
wife  had  received  money  from  her  father  which  she 
had  delivered  to  the  husband.  In  the  case  at  bar,  how- 
ever, it  is  not  claimed  that  the  wife  had  any  money 
or  resources  except  such  as  she  claims  her  husband 
gave  her.  The  burden  of  proof  rested  upon  appellant 
to  show  how  she  acquired  the  properties  in  question  and 
that  she  was  in  good  faith  entitled  to  retain  them  as 
her  own  as  against  the  creditors  of  the  husband,  there 
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being  no  controversy  as  to  the  fact  that  she  received 
title  to  them  from  him.  As  said  in  Yates  v.  Law,  86 
Va.  117,  **In  a  contest  between  any  creditors  of  the 
husband  and  wife  there  is  and  there  should  be  a  pre- 
sumption against  her  which  she  must  overcome  by 
aflSrmative  proof.  ^'  There  is  evidence  clearly  tending 
to  show  that  property  of  the  husband  was  put  in  the 
wife's  name  to  avoid  the  claims  of  complainant.  The 
husband  conducted  some  of  his  real  estate  transactions 
in  the  names  of  other  parties  besides  his  wife.  It 
appears  that  these  parties  had  no  interest  in  the 
properties  which  without  consideration  they  deeded  to 
appellant.  We  are  of  opinion  the  evidence  fails  to 
satisfactorily  support  appellant's  claim  of  ownership 
of  the  property  in  dispute  by  affirmative  proof. 

It  is  urged  in  behalf  of  appellant  that  to  recover, 
complainant  should  have  averred  and  proved  that  he 
was  a  creditor  of  Eichard  Curran  at  the  time  of  the 
conveyance  of  the  property  in  question,  and  that 
Richard  was  insolvent  at  that  time,  citing  Bridgford 
V.  Riddle,  55  111.  261-263.  As  to  a  portion  of  the  prop- 
erty it  appears  the  titles  were  put  in  appellant's  name 
since  the  commencement  of  the  suit  which  resulted  in 
the  money  decree  in  favor  of  complainant  upon  which 
decree  the  creditor's  bill  now  under  consideration  is 
based.  If,  however,  as  there  is  evidence  tending  to 
show,  such  conveyances  to  appellant  were  made  not 
with  any  intention  of  conveying  to  her  any  more  than 
the  legal  title  while  the  real  ownership  remained  and 
still  remains  in  the  husband,  it  is  immaterial  when 
such  conveyances  were  made. 

Finding  no  material  error,  the  decree  of  the  Cir- 
cuit Court  must  be  affirmed. 

Affirmed. 
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Declaration — ^when  does  not  charge  assault  of  servant  as  that  of 
defendant,  p.  422. 

ASSIGNMENTS. 

Benefit  certificate — ^when  assignment  of,  will  not  be  enforced  in 

equity,  p.  305. 
Fraternal  benefit  society — effect  of  assignment  of  certificate,    p.  305. 

ASSUMED  RISKS. 
See  Master  and  Servant. 

ATTACHMENT  AND  GARNISHMENT. 

Chimishment — what  essential  to  valid  judgment  In.  p.  453. 

when   demand  pursuant  to  secticm  11  of  act  not  essential. 

p.  453. 
Jurisdiction — ^when  court  without   p.  *453. 

ATTORNEY  AND  CLIENT. 

Solicitor's  fees — ^what  may  be  considered  by  the  court  in  determining 
value  of.  p.  196. 

BAILMENTS. 

Inns  and  innkeepers — when  liability  arises  under  section  2  of  act 

p.  503. 
when  liability  for  loss  of  jewelry  arises,  p.  503. 

BILLS  AND  NOTES. 

Bill  of  exchange — when  verbal  acceptance  of,  not  within  Statute  of 

Frauds,  p.  527. 
Canceled  obligation — when  enforceable,  p.  460. 
Innocent  purchaser — ^who  is.  p.  265. 
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Joint  and  several  ohUgation — ^when  particular  Instrument  is.  p.  532. 
Receiver's  certificate — nature  and  effect  of.  p.  276. 
when  purchaser  bound  to  investigate  extent  of  broker's  author- 
ity to  sell.  p.  276. 

when  title  to,  does  not  pass.  p.  276. 

Unauthoriased  indorsement — ^when  binding,   p.   460. 

BILLS  OF   EXCEPTIONS. 

Exception— ^ttect  of  absence  of,  to  finding  or  Judgment  p.  372. 
Verdict — when  presumption  arises  that  evidence  sustains,   p.  187. 

BILLS  OF  PARTICULARS. 

Municipal    Court — what    requirements    of    bill    of    particulars    In 
p.  21. 

BONDS. 
Joint  and  several  oWgation — ^when  particular  instrument  is.  p.  632. 

BRIDGES. 
See  Roads  and  Bbidges. 

BROKERS  AND  FACTORS. 

Receiver's  certificate — ^when  purchaser  bound  to  investigate  extent 

of  broker's  authority  to  sell.  p.  276. 
Stock  purchase — right  of  property  in.  p.  234. 

BULK  SALES  ACT. 
Construction  of  p.  372. 

CERTIORARI. 

Common  Zato  writ — what  does  not  Justify  Issuance  of.  p.  259. 

what  Justification  for  superseding,  p.  259. 

Form  of  judgment — propriety  of,  where  common  law  writ  of  cer- 
tiorari has  been  improvidently  Issued,  p.  269. 
Motion  to  quash — character  of.  p.  259. 

CHANCERY.  * 

C07i*emp*— when  commitment  for,  not  too  vague,  p.  126. 

when  punishment  for,  erroneous,  p.  202. 

Creditors*    hills — when    decree    subjecting    property    to    Judgment 

proper,  p.  621. 
Cross  hill — when  relief  sought  by,  appropriate,  p.  265. 
Custody  of  children — consideration  determining  award  of.  p.   201. 
rule  with  respect  to  disposition  of.  p.  321. 
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Decree — effect  of  appeal  upon,  appointing  guardian  and  awarding 
custody  of  child,  p.  201. 

when  rule  that,  muBt  be  supported  by  specific  findings  or 

evidence,  does  not  apply,  p.  201. 

P«re««— what  does  not  constitute,  p.  27. 

what  essential  to  constitute,  entitling  relief  in  equity,  p.  27. 

Favorable  decree — ^right  to  complain  of.  p.  134. 

Findings  of  chancellor — presumptions  which  aid.  p.  196. 

Fraternal  benefit  society — w^at  interest  in  certificate  enforceable 
in  equity,  p.  297. 

when  assignment  of  certificate  will  not  be  enforced  in  equity. 

p.  305. 

Injunctions — power  of  court  to  assess  damages  prior  to  final  hear- 
ing, p.  196. 

Jurisdiction — ^when  court  without  power  with  respect  to  appoint- 
ment of  guardian  and  awarding  of  custody  of  child,  p.  20L 

when,  to  enforce  decree  for  alimony,  cannot  be  questioned. 

p.  126. 

Nuisances — ^how  defense  of  non-llabllity  pursuant  to  Judicial  grant 
cannot  be  raised,  p.  69. 

what  does  not  grant  hnmunlty  for  maintenance  of.  p.  59. 

Parties — who  proper  party  to  maintain  action  for  illegal  conyersion 
of  corporate  stock,  p.  33. 

Receiver's  certificate — ^nature  and  effect  of.  p.  276. 

when  title  to,  does  not  pass.  p.  276. 

Release — what  considered  in  connection  with  bill  to  set  aside,  p.  476. 

when  set  aside  in  equity,  p.  476. 

Res   judicata — ^when   established,    p.    27. 

when  Judgment  not,  of  merits  of  controversy,  p.  276. 

Separate  maintenance — propriety  of,  against  non-resident     p.  126. 

when  bill  for,  sufficient,  p.  126. 

Solicitor's  fees — ^what  may  be  considered  by  the  court  in  determin- 
ing value  of.  p.  196. 

Stock  liability — who  may  maintain  bill  to  enforce,  p.  104. 

Trespass — when  injunction  does  not  lie  to  restrain,  p.  536. 

CITIES,  VILLAGES  AND  TOWNS. 

Mandamus — ^when  lies  against  executive  municipal  officer,  p.  219. 

when  peremptory  writ  not  awarded  against  mayor,  p.  218. 

Negligence — liability  of  city  for.  p.  618. 

when  city  guilty  of,  in  failing  to  protect  approaches  to  bridge. 

p.  122 

Notice — statute  requiring,  to  city  of  personal  injuries,  construed. 

p.  588. 
Ordinances — ^power  of  city  council  to  enact  ordinance  fixing  penalty 

for  member  of  council  absenting  himself  from  meeting,  p.  359. 
when  itinerant  merchant  license  fee  not  unreasonable,  p.  368. 
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Ordinances — ^when  proof  of  existence  sufficient,  p.  329. 

who  itinerant  merchant  within  meaning  of  license  ordinance. 

p.  367. 

who  liahle  for  penalty  for  failure  to  take  out  itinerant  mer- 
chant license,  p.  368. 

Sidetoaik — ^when  defectively  constructed,  p.  514. 

Stopping  of  ^rainr— ordinances  as  to,  construed,  p.  82. 

COMITY. 

Bister  state — ^how  laws  of,  established,  p.  395. 

how  statutes  of,  construed,  p.  395. 

when  laws  of  sister  state  will  be  enforced  in  Illinois,  p.  453. 

Stockholders'  lial>ility—-whSLt  law  governs,  p.  395. 

COMMON  CARRIERS. 

Pultlic  streets — duty  of  common  carriers  in  running  cars  across, 
p.  560. 

»  CONSPIRACY. 

Indictment — ^when  insufficient  p.  70. 
Participation — ^what  not  evidence  of.  p.  70. 
Punishable — what  not.  p.  70. 

CONSTITUTIONAL  LAW. 

Ordinances — ^when  itinerant  merchant  license  fee  not  unreasonable, 
p.  368. 

CONTEMPT. 

Commitment  for  contempt — when  not  too  vague,  p.  126. 
Punishment — when  erroneous,    p.  202. 

CONTRACTS. 

Actions  upon  contracts — ^what  allegation  essential  in.  p.  386. 
Ambiguity — ^what  tends  to  show.  p.  326. 

Amount  paid  for  tuition — when  cannot  be  recovered,  p.  250. 
Building  contract — ^what  will  not  defeat  recovery  upon.  p.  578. 
Construction  of  machine — when  contract  for,  not  broken,  p.  180. 
Evidence — ^what  competent  to  establish  excuse  of  failure  to  make 

prompt  deliveries,  p.  603. 
Implied  contract — ^when  does  not  arise,  p.  603. 
Imputed  negligence — when  doctrine  of,  does  not  apply,  p.  262. 
Joint  and  several  obligation — when  particular  instrument  is.  p.  532. 
Lefue — construction  of,  providing  for  furnishing  of  power,  p.  17. 
Maintenance  and  support — when  contract  for,  will  not  be  enforced. 

p.  386. 
Measure  of  damages — in  action  for  unauthorized  sale.  p.  234. 
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Measure  of  damages — when  general  rule  pertaining  to  cause  of 
action  for  refusal  to  accept  merchandise  ordered  does  not 
apply,    p.  22. 

Merchantable  title — ^what  performance  of  obligation  to  famish, 
p.  46. 

IftttuaUty— element  of,  essential  to  yalldlty.  p.  386. 

Note  and  icritten  contract — when  construed  as  one  InstnunenL 
p.  21. 

Quasi'partnership  agreement — construed,  p.  326. 

Rescission — ^what  breach  Justifies,  p.  603. 

Bales — remedy  where  purchaser  Improperly  refuses  to  accept  de- 
livery, p.  239. 

when  Implication  of  warranty  arises,  p.  239. 

when  no  Implication  of  warranty  arises,  p.  239. 

Stockholders*  liability — ^what  law  governs,  p.  395. 

when  discharged,  p.  395. 

Stock  purchase — right  of  property  In.  p.  234. 

Stock  subscription — who  liable  for  unpaid,  p.  104. 

Termination — when  results  from  change  of  conditions,  p.  147. 

Ultra  vires — ^what  contracts  are.    p.  1. 

Warranties — how  proof  must  be  made.  p.  603. 

what  does  not  tend  to  establish  breach  of.  p.  603. 

CONTRIBUTORT  NEGLIQBNCB. 

Cross  street  car  tracks — when  teamster  seeking  to,  guilty  of  con- 
tributory negligence,  p.  439. 

Elevator  passenger — when  not  guilty  of  contributory  negllgenoe. 
p.  391. 

Failure  to  look — when  constitutes  negligence,  p.  101. 

Falling  into  elevator  shaft — when  person  injured  by,  guilty  of 
contributory  negligence,  p.  316. 

Matter  of  law — ^what  contributory  negligence  as.  pp.  113,  164,  261. 

— —  what  not  contributory  negligence  as.  p.  561. 

Ordinary  care — ^proof  of  exercise  of,  essential  to  recover  for  death 
caused  by  alleged  wrongful  act  p.  118. 

CONVEYANCES. 
Delivery — ^when  presumptions  will  aid.  p.  160. 

CORAM  NOBIS. 

Res  judicata— what  does  not  bar  proceeding  under  coram  nobis 
section  oC  Practice  Act.  p.  332. 

CORPORATIONS. 

Conversion — ^what,  of  corporate  stock,  p.  33. 
Corporate  stock — what  not  payment  for.  p.  104. 
Directors — when  disqualified,  p.  104. 
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BtockholderB*  lidbilitv — what  law  goyems.  p.  395. 

when  discharged,  p.  395. 

Btock  liabilittt — ^who  may  maintain  bUl  to  enforce,  p.  104. 

Stock  purchase — right  of  property  in.  p.  234. 

Btock  subscription — ^power  of  directors  to  release  liability  for.  p.  104. 

who  liable  for  unpaid,  p.  104. 

Ultra  vires — ^what  contracts  are.    p.  1. 

Yindictive  damages — ^when  corporation  liable  for.  p.  402. 

COUNTIES. 

County  hoards — ^power  of,  to  change  allowances  during  term   of 

county  officers,  p.  374. 
Expenditure — ^when  by  county  officer  becomes  lawful,  p.  374. 

COURTS. 

Appellate  Court — ^what  operates  to  oust  jurisdiction,  p.  372. 

Attachments — ^when  court  without  Jurisdiction,  p.  453. 

Circuit  Courts — section  1  of  act  of  June  21,  1895,  concerning  the 
jurisdiction,  of,  in  cases  against  insurance  companies,  con- 
strued, p.  332. 

Municipal  Court — effect  of  refusal  of  proper  instructions  in.  p.  10. 

power  of  Appellate  Court  to  review  verdict  rendered  in.  p.  77. 

what  essential  to  reversal  of  Judgment  of.  p.  77. 

what  questions  may  be  considered  upon  review  of  Judgment 

of.    p.  1. 

what  requirements  of  bill  of  particulars  in.    p.  21. 

when  appeal  from,  will  be  dismissed,  p.  432. 

when  complaint  as  to  instructions  given  in,  will  not  reverse. 

p.  37. 

when  errors  in  instructions  will  not  reverse,  p.  187. 

when   Judgment   of,   not  affirmed   by  denial   of  supersedeas, 

p.  180. 

when  without  Jurisdiction,  p.  570. 

when  without  Jurisdiction  of  criminal  cases,  p.  557. 

when  verdict  rendered   in,   not   disturbed,  p.  89. 

CREDITORS'  BILLS. 

Decree — when  subjecting  property  to  Judgment  proper,  p.  621.         ^ 
Husband  and  wife — scrutiny  of  transactions  between,  when  rights  of 
creditors  involved,  p.  621. 

CRIMINAL  LAW. 

Conspiracy — ^what  not  evidence  of  participation  in.  p.  70. 

what  not  punishable,  p.  70. 

when   indictment   for,   insufficient,   p.   70. 

Criminal  libel — sufficiency  of  indictment  charging,  p.  374. 
what  not  defense  to  prosecution  for.  p.  374. 
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Fine — when  imposition  -of,  unjustifiable,  p.  500. 

Indictment — when  defect  in  form  of,  must  be  availed  of.  p.  510. 

Municipal    Court — when    without   jurisdiction    of    criminal   caaea. 

p.  557. 
PenaU]^— defined,  p.  859. 

DAMAGES. 

Dram-Shop  Act — against  whom  exemplary  damages  may  be  awarded. 

p.  444. 
False  return — ^what  may  be  included  by  way  of  damages  in  action 

for.  p.  168. 
Measure  of  damages — in  action  for  unauthorized  sale.  p.  234. 
when  general  rule  pertaining  to  cause  of  action  for  refusal  to 

accept  merchandise  ordered  does  not  apply,  p.  22. 
Trover — measure  of  damages  in  action  for.  p.  192. 
Vindictive  damages — ^when  corporation  liable  for.  p.  402. 

DECREES. 

Specific  findings — ^when  rule  that  decree  must  be  supported  by,  or 
by  evidence,  does  not  apply,  p.  201. 

DEFINITIONS. 


It 


Have'' — when  equivalent  of  "had."  p.  510. 
Penalty.*'    p.  359. 


DELIVERY. 
Presumptions — when  will  aid  delivery,  p.  160, 


Function  of.    p.  386. 


DEMURRERS. 
DIRECTORS. 

See    COBPOBATIONS. 


DIVORCE. 

Contempt — when  commitment  for,  not  too  vague,  p.  126. 

when  punishment  for,  erroneous,  p.  202. 

^ustody  of  children — consideration  determining  award  of.   p.   201. 
Jurisdiction — when,    to    enforce    decree    for    alimony,    cannot    be 

questioned,  p.  126. 
Separate  maintenance — ^propriety  of,  against  non-resident  p  126. 

when  bill  for,  sufilcient  p.  126. 

DRAM-SHOP  ACT. 

Exemplary  damages — against  whom  may  be  awarded,  p.  444. 
Section  9 — what  evidence  competent  in  action  under,  p.  444. 

who  may  maintain  action  under,  p.  444. 
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DURESS. 

Equitu—'whSLt  essential  to  constitute  duress  entitling  relief  in.  p.  27. 
What  not.    p.  27. 

EMPLOYER  AND  EMPLOYE. 

Arrest — who  not  authorized  to  make,  upon  behalf  of  principal,  p.  140. 
Discharge — what  not  equivalent  to.  p.  427. 
Existence  of  relation — test  of  determining,  p.  140. 
Salary — when  employe  entitled  to.  p.  427. 

Sickness  of  employe— what  does  not  Justify  withholding  of  salary, 
p.  427. 

EQUITY. 
See  Chanokbt. 

ESTOPPEL. 

Receipt — when  estoppel  to  contradict,  does  not  arise,  p.  464. 
Res  judicata — what  does  not  bar  proceeding  under  coram  nobis 
section  of  Practice  Act.  p.  332. 

when  established,  p.  27. 

when  Judgment  not,  of  merits  of  controversy,  p.  276. 

EVIDENCE. 

Approaches  to  hridge — ^what  evidence  competent  as  to  care  exercised 
with  respect  to.  p.  122. 

Conspiracy — what  not  evidence  of  participation  in.  p.  70. 

Cross-examination — when  unduly  restricted,  p.  634. 

Death — ^what  evidence  essential  to  establish  that,  resulted  from  fall, 
p.  118. 

Dramrshop  Act — ^what  evidence  competent  in  action  under  section  9. 
p.  444. 

Judicial  notice— of  what  taken,  p.  59. 

Market  price — ^how  proof  of,  may  be  made;  how  may  not  be  made, 
p.  312. 

Negligence — when  evidence  does  not  connect  defendant  with  ac- 
cident, p.  356. 

Objection — when  comes  too  late.  p.  122. 

Ordinances — when  proof  of  existence  sufficient  p.  359. 

Ordinary  care — from  what  may  be  inferred,  p.  122. 

Partnership— when  established,  p.  465. 

Prompt  deliveries — what  evidence  competent  to  establish  excuse  of 
failure  to  make.  p.  603. 

Res  gestae — what  not  part  of.  p.  345. 

Bister  state — how  laws  of,  established,  p.  395. 

Bolicitor*s  fees — what  may  be  considered  by  the  court  in  determin- 
ing value  of.  p.  196. 

Vou  CXLI  41 
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Warrantiet — ^how  proof  of  must  be  made.  p.  603. 
Wife — ^when  incompetent  as  witness,  p.  298. 

EXCEPTIONS. 
Findinff — effect  of  absence  of  exception  to.  p.  372. 

EXEMPTIONS. 

Bister  state — ^when  laws  of  sister  state  will  be  enforced  in  Illinois, 
p.  453. 

FEES  AND  SALARIES. 

County  hoards — ^power  of,  to  change  allowances  during  term  of 
county  officers,  p.  374. 

Expenditure — when  by  county  officer  becomes  lawful,  p.  374. 

Solicitor*s  fees — ^what  may  be  considered  by  the  court  in  determin- 
ing value  ot  p.  196. 

FELLOW-SERVANTS. 
See  Mabteb  and  Sebvaitt. 

FINES  AND  PENALTIES. 
Criminal  law — when  imposition  of  fine  unjustifiable,  p.  600. 

FORECLOSURE. 

Bolicitor*s  fees— what  may  be  considered  by  the  court  in  determin- 
ing value  of.  p.  196. 

FORFEITURES  AND  PENALTIES. 
Declaration  of  forfeiture — effect  of,  pending  appeal,  p.  572. 

FRANCHISES. 

Mandamus — ^who  cannot  maintain,  to  obtain  construction  of  fran- 
chise ordinance,  p.  82. 
Stopping  of  trains— ordinances  as  to,  construed,  p.  82. 

FRATERNAL  BENEFIT  SOCIETIES. 

Benefit  certificate — ^when  assignment  of,  will  not  be  enforced  In 
equity,  p.  305. 

Certificate — effect  of  assignment  of.  p.  305. 

what  interest  in,  enforceable  in  equity,  p.  297. 

who  proper  plaintiff  to  recover  disability  benefits  under,  p.  333. 

Change  of  beneficiary — ^when  effected,  p.  297. 

Circuit  Cottrf*— section  1  of  act  of  June  21,  1895,  concerning  the 
Jurisdiction  of,  in  cases  against  insurance  companies,  con- 
strued, p.  332. 
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Service  of  proceee — ^wben  upon  fraternal  benefit  society  sniBeient 
p.  838. 

GARNISHMENT. 
See  Attaohmxnt  aih)  OAjunsHicxmr. 

GUARDIAN  AND  WARD. 

Custody  of  thildren — ^rale  with  respect  to  disposition  of.  p.  821. 

Decree — effect  of  appeal  upon,  appointing  guardian  and  awarding 
custody  of  child,  p.  201. 

Jurisdiction — ^when  court  without  power  with  respect  to  appoint- 
ment of  guardian  and  awarding  of  custody  of  child,  p.  201. 

HUSBAND   AND  WIPE. 

Bcruiiny  of  fran«act{on«— when  rights  of  creditors  involyed.  p.  621. 
Wi/e— when  incompetent  as  witness,  p.  298. 

INDICTMENTS. 

Conapiracy— when  indictment  for,  insufficient,  p.  70. 
Criminal   lihel — ^sufficiency  of  indictment  charging,   p.   874. 
Form  of  indictment — ^when  defect  in,  must  he  availed  of.  p.  610. 
"H^ave"— when  eauivalent  of  "had."  p.  510. 

INJUNCTIONS. 

Aeeeeemeni  of  damages — power  of  court  to  make,  prior  to  final  hear- 
ing, p.  196. 

Nuisances — what  does  not  grant  immunity  for  maintenance  of.  p.  59. 

Solicitor's  fees — ^what  may  be  considered  by  the  court  In  determin* 
ing  value  of.  p.  196. 

Trespass — ^when  injunction  does  not  lie  to  restrain,  p.  536. 

INNS  AND  INNKEEPERS. 

LiaWitu — ^when  arises  under  section  2  of  act.  p.  503. 

Personai  safety  of  guests — care  required  of  innkeppers  for.  p.  390. 

INSTRUCTIONS. 

Assumed  risk — when  instructions  erroneous  in  ignoring  defense  of. 

p.  273. 

when  instruction  ignores  doctrine  of.  p.   334. 

Complaint — ^when  cannot  be  made  of  instructions,  p.  444. 

Definitions — ^what  phrase  need  not  be  defined,  p.  11. 

Direction  to  jury — ^what  instruction  should  contain  which  concludes 

with.  p.  345. 
**Loss  of  time,  if  ani^* — ^when  Instruction  not  erroneous  In  permitting 

jury  to  consider,  p.  391. 
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Municipal  Ccmrtr—fSfttt  of  refosal  of  proper  instmotioiw  in.  p.  10. 

when  complaint  as  to  Instmctlons  given  in,  will  not  reverse. 

p.  37. 

when  erron  in  InsCmctionfl  win  not  reverse,    p.  1S7. 
Peremptory  <iutnfcfiott^-^hat  qnestion  of  law  presented  bj  motion 

for.  p.  98. 

when  qnestion  of  propriety  of  giving,  saved  for  review,  p.  98. 

Prevailing  parly— when  refusal  of  court  to  give  instructions  asked 

by,  not  subject  to  review,  p.  465. 
Propriety  of  refiwa^— when  will  not  be  considered,  p.  403. 
Refected  count — ^when  jury  not  permitted  to  consider,  p.  583. 
Undue  prominence — ^tustmctions  must  not  give,  to  particular  fbct 

p.  402. 
when,  not  given  to  particulars  issue,  p.  92. 

INSURANGB. 

Affent — extent  of  authority  to  procure  insurance,  p.  644. 
Appraisement— yirheii  not  essential   to  recover   upon   fire   policy. 

p.  614. 
Cancelation^— whBt  essential  to  effectuate,  by  company,  p.  644. 
Change  of  beneficiary — ^when  effected,  p.  297. 
Circuit  Courtt— section  1  of  act  of  June  21,  1895,  concerning  the 

Jurisdlctfon  of,  in  cases  against  insurance  companies,  eon- 

strued.    p.  832. 
Fraternal  benefit  society — effect  of  assignment  of  certificate,  p.  306. 
^— *  what  interest  in  certificate  enforceable  in  equity,  p.  297. 
when  assignment  of  certificate  will  not  be  enforced  In  equity. 

p.  305. 

when  service  of  process  upon,  suflicient.  p.  333. 

Misrepresentation — ^what  not,  which  wUl  avoid  fire  policy,  p.  544. 
Notice  of  cancelation — ^when  insufllclent  p.  543. 

ITINERANT  BiERCHANTS. 

Ordinances — ^when  itinerant  merchant  license  fee  not  unreasonabla 
p.  368. 

who  itinerant  merchant  within  meaning  of  license  ordinance. 

p.  367. 

• who  liable  for  penalty  for  failure  to  take  out  Itinerant  mer- 
chant license,  p.  368. 

JOINT  AND  SEVERAL  OBUGATIONS. 

Parties — who  may,  who  may  not,  be  joined  in  action  upon  joint  and 

several  obligation,  p.  406. 
Particular  instrument — when  is.  p.  532. 

JUDGMENTS,  DECREES  AND  EXECUTIONS. 

Certiorari — propriety  of  form  of  judgment  where  common  law  writ 
ot,  has  been  Improvldently  issued,  p.  259. 
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Contempt-— when  commitment  for,  not  too  vagne.  p.  126. 

Decree — when  rule  that,  must  be  supported  by  specific  findings  or 

evidence,  does  not  apply,  p.  201. 
Final  judgment — ^what  not.  p.  406. 

OamUlinient — ^what  essential  to  valid  Judgment  in.  p.  453. 
Judgment  fkon  o}>Btante  i^eredicta— when  entry  of,  improper,  p.  690. 

JUDICIAL  NOTICB. 
Bee  BviDEiTGK. 

JURISDICTION. 

Appellate  Court — ^what  operates  to  oust  Jurisdiction,  p.  S72. 

Attachmentt — when  court  without  Jurisdiction,  p.  463. 

Circuit  Courts — section  1  of  act  of  June  21,  1895,  concerning  the 
Jurisdiction  of.  In  cases  against  insurance  companies,  construed, 
p.  332. 

Custody  of  child — ^when  court  without  power  with  respect  to  ap- 
pointment of  guardian  and  awarding  of.  p.  201. 

Decree  for  alimony — when  Jurisdiction  to  enforce,  cannot  be  ques- 
tioned,   p.  126. 

Fraternal  benefit  society — when  service  of  process  upon,  sufficient 
p.  833. 

Municipal  Court — ^when  without  Jurisdiction,  p.  670. 

when  without  Jurisdiction  of  criminal  cases,  p.  667« 

LANDLORD  AND  TENANT. 

Contract— when  does  not  create  relation,  p.  147. 

Lease — construction  of,  providing  for  furnishing  of  power,  p.  17. 

New  tenancy — when  does  not  arise,  p.  183. 

Repairs — upon  whom  obligation  to  make,  rests,  p.  183. 

LIBEL 
See  SLAin>EB  Am)  limEL. 

LICENSES. 

Itinerant  merchant — who  is,  within  meaning  of  license  ordinance, 
p.  367. 

Ordinances — ^when  itinerant  merchant  license  fee  not  unreasonable, 
p.  368. 

who  liable  for  penalty  for  failure  to  take  out  itinerant  mer- 
chant license,  p.  368. 

MALICIOUS  MISCHIEF. 

Torts — ^when  procuring  discharge  of  employe  gives  cause  of  action, 
p.  86. 
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MANDAMUS. 

Executive  municipal  offlcer—Yrhea.  mandamus  lies  against,  p.  219. 
Franchise  ordinance — ^who  ci^mot  maintain  m^indamus  to  obtain 

constniction  of.  p.  82. 
Immaterial  matter— propriety  of  motion  to  strike,  p.  219. 
Mayor — ^wben  peremptory  writ  not  awarded  against  p.  218. 
Pleadings — what  admitted  by.  p.  219. 
Stopping  of  traitis — ordinance  as  to,  oonstnied.    p.  82. 

MASTER  AND  SERVANT. 

Arrest— who  not  anthorlsed  to  make,  upon  behalf  of  principal. 

p.  140. 

Assumed  risk — what  within  doctrine  of.  p.  256. 

what  not,  as  a  matter  of  law.  p.  561. 

when  doctrine  of,  applies,  p.  593. 

when  instructions  erroneous  in  Ignoring  defense  of.  p.  273. 

when  obedience  of  orders  relieves  servant  from  operation  of 

doctrine  of.  p.  36. 

Contributory  negligence — ^when  person  Injured  by  falling  into 
elevator  shaft  guilty  of.  p.  316. 

Declaration — ^when  must  negative  existence  of  relation  of  fellow- 
servants,  p.  560. 

Employer  and  employe — ^tests  of  determining  existence  of  relation 
of.  p.  140. 

Evidence — what  essential  to  establish  that  death  resulted  from 
fall.  p.  118. 

Felloto-servants — how  averment  that  plaintiff  and  defendant's 
servants  were  not,  may  be  made.  p.  561. 

when  doctrine  of,  will  not  preclude  recovery,  p.  36. 

when  relation  of,  exists,  as  a  matter  of  law.  p.  592. 

who  not,  as  matter  of  law.  p.  561. 

Imputed  negligence — ^when  doctrine  of,  does  not  apply,  p.  262. 

Lord  CamphelVs  Act — effect  of  adoption  of  Illinois  statute,  p.  290. 

**Loss  of  time,  if  any" — when  instruction  not  erroneous  In  permit- 
ting Jury  to  consider,  p.  391. 

Motorman — when  guilty  of  negligence,  p.  561. 

Negligence — when  evidence  does  not  connect  defendant  with  ac- 
cident, p.  356. 

TJon-assumption  of  risk — ^what  not  equivalent  to  allegation  of. 
p.  345. 

Ordinary  care — from  what  may  be  Inferred,  p.  122. 

Personal  representative — when  action  for  negligence  does  not  lie 
against     p.  290. 

Res  ipsa  loquitur — ^when  doctrine  applies;  when  not  p.  92. 

Respondeat  superior — ^when  doctrine  of  applies;   when  not  p.  140. 
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MEASURE  OF  DAMAGES. 

Dramrsliap  Act — against  whom  exemplary  damages  may  be  awarded. 

p.  444. 
False  return — what  may  be  included  by  way  of  damages  in  action 

for.  p.  168. 
Refusal  to  accept  merchandise — when  general  rule  pertaining  to 

measure  of  damages  in  action  for,  does  not  apply,  p.  22. 
Trover — ^measure  of  damages  in  action  for.  p.  192. 
Unauthorized  sale — ^measure  of  damages  in  action  for.  p.  234. 
Vindictive  damages — ^when  corporation  liable  for.  p.  402. 

MOTIONS  FOR  NEW  TRIALS. 

Newly  discovered  evidence — when  ground   for  new  trial,   p.   845. 

when  not  ground  for  new  trial,  p.  514. 

Verdicts — ^when  not  disturbed  as  excessive,  p.  391. 

when  not  disturbed  as  against  the  evidence,  pp.  10,  353. 

when  not  excessive,  p.  514. 

when  presumption  arises  that  evidence  sustains,     p.  187. 

when  set  aside  as  against  the  evidence,  p.  175. 

when  slight  evidence  will  sustain,  p.  17. 

Written  motion  for  new  trial — effect  of.    p.  402. 

MOTIONS  IN  ARREST. 
What  reached  hy.    p.  588. 

MUNICIPAL  CORPORATIONS. 

Appeal — ^when  will  be  dismissed,    p.  432. 

Counties — ^power  of  county  board  to  change  allowance  during  term 
of  county  officer,    p.  374. 

when  expenditure  by  county  officer  becomes  lawful,    p.  374. 

Mandamus — ^when  lies  against  executive  municipal  officer,     p.  219. 

when  peremptory  writ  not  awarded  against  mayor,    p.  218. 

^CflrH^encc— liability  of  city  for.    p.  618. 

when  city  guilty  of,  in  failing  to  protect  approaches  to  bridge. 

p.  122. 
Notice — statute  requiring,  to  city  of  personal  injuries,  construed. 

p.  588. 
Ordinances — ^power  of  city  council  to  enact  ordinance  fixing  penalty 

for    member    of    council    absenting    himself    from    meeting. 

p.  359. 

-  when  itinerant  merchant  license  fee  not  unreasonable,  p.  368. 
when  proof  of  existence  sufficient    p.  359. 

who  itinerant  merchant  within  meaning  of  license  ordinance. 

p.  367. 

who  liable  for  penalty  for  failure  to  take  out  itinerant  mer- 
chant license,    p.  368. 
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Bidetoalk — ^when  defectlTely  constructed,    p.  514. 

BffUNICIPAL  COURT. 

Actual  amendment — ^when,  pursuant  to  leave,  not  essentia],    p.  89. 
AppeaU  and  errors — ^what  questions  may  be  considered  upon  r»> 

▼lew  of  Judgment  of  Municipal  Court    p.  1. 
AttachmenU — ^when  court  without  jurisdiction,    p.  453. 
Bill  of  particulars — ^what  requirements  of.    p.  21. 
Criminal    case-^when    Municipal    Court    without    Jurisdiction    of. 

p.  557. 
Instructions — effect  of  refusal  of  proper,  in  Municipal  Court,    p.  10. 

when  complaint  as  to,  will  not  reverse,    p.  37. 

when  errors  In,  will  not  reverse,    p.  187. 

Jurisdiction — ^when  Municipal  Court  without    p.  570. 

MuniciptU  Court  Act —  how  construed,    p.  557. 

Reversal — ^what    essential    to,    of   Judgment    of    Municipal    Court 

p.  77. 
Supersedeas — ^when  denial  of,  does  not  affirm  Judgment    p.  180. 
Verdicts — ^power  of  Appellate  Court  to  review,    p.  77. 
when,  rendered  in  Municipal  Court,  not  disturbed,    p.  89. 

NEGLIGENCE. 

Animals — ^what  essential  to  recover  for  injuries  inflicted  by  alleged 
vicious,    p.  174. 

what  precludes  recovery  for  injuries  inflicted  by  alleged  vic- 
ious, p.  175. 

Approaches  to  bridge — what  evidence  competent  as  to  care  exer- 
cised with  respect  to.     p.  122. 

when  city  guilty  of  negligence  In  failing  to  protect  p.  122. 

Assumed  risk — what  not,  as  a  matter  of  law.    p.  56L 

what  within  doctrine  of.    p.  256. 

when  doctrine  of,  applies,     p.  593. 

when  instructions  erroneous  in  ignoring  defense  of.     p.  273. 

when  instruction  ignores  doctrine  of.    p.  334. 

when  obedience  of  orders  relieves  servant  from  operation  of 

doctrine  of.    p.  36. 

Contributory  negligence — ^what  does  not  establish,    p.  261. 

what  is,  as  matter  of  law.    p.  113. 

what  not,  as  a  matter  of  law.    p.  561. 

when  elevator  pasBenger  not  guilty  of.     p.  391. 

when  one  seeking  to  cross  street  car  tracks  guilty  of,  as  mat- 
ter of  law.     p.  164. 

when  person  injured  by  falling  into  elevator  shaft  guilty  of. 

p.  316. 

when  teamster  seeking  to  cross  street  car  tracks  guilty  ot 

p.  439. 
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Declaration^-when,  against  city,  In  action  for  personal  injuries, 

fatally  defective,    p.  588. 
when  must  negative  existence  of  relation  of  fellow-servants. 

p.  560. 
Delivery  of  telegram — ^when   action   for   delay   in,   does   not  lie. 

p.  312. 
Employer  and  employe — test  of  determining  existence  of  relation 

of.    p.  140. 
Evidence — ^what  essential   to  establish  that  death  resulted   from 

fall.    p.  118. 

when  does  not  connect  defendant  with  accident    p.  356. 

Failure  to  look — what  constitutes  negligence,    p.  101. 
FellotDservants — ^how  averment  that  plaintiff  and  defendant's  serv- 
ants were  not,  may  be  made.    p.  561. 

when  doctrine  of,  will  not  preclude  recovery,    p.  36. 

when  relation  of,  exists,  as  matter  of  law.    p.  592. 

who  not,  as  matter  of  law.    p.  561. 

Imputed  negligence — when  doctrine  of,  does  not  apply,    p.  262. 
Innkeepers — care  required  of,  for  personal  safety  of  guests,  p.  390. 
Landlord — ^when  not  liable  for  personal  Injuries,    p.  183. 
Licensee — distinction  between,  and  one  who  is  upon  premises  by 

invitation,    p.  434. 
Lord  CampbelVa  Act— effect  of  adoption  of  Illinois  statute,    p.  290. 
**L088  of  time,  if  any** — when  instruction  not  erroneous  in  permit- 
ting Jury  to  consider,    p.  391. 
Motorman — ^when  guilty  of  negligence,    p.  561. 
—^  when  guilty  of  negligence  in  approaching  street  intersection. 

p.  10. 
Municipal  corporations — ^liability  for  negligence,    p.  618. 
Non-assumption   of   risk — ^what    not   equivalent   to    allegation    of. 

p.  345. 
Notice— statute  requiring,  to  city  of  personal  injuries,  construed. 

p.  588. 
Ordinary  care — from  what  may  be  inferred,    p.  122.  , 
proof  of  exercise  of,  essential  to  recover  for  death  paused  by 

alleged  wrongful  act    p.  118. 
Personal  representative — ^when  action  for  negligence  does  not  lie 

jagainst    p.  290. 
Public  streets — duty  of  common  carriers  in  running  cars  across. 

p.  560. 
Res  ipsa  loquitur — when  doctrine  applies;  when  not    p.  92. 
Respondeat  superior — ^when  doctrine  of  applies;  when  not    p.  140. 
BidewaJk — ^when  defectively  constructed,    p.  514. 
Street  intersections — degree  of  care  required  at    p.  11. 
Trespassers — duty  of  railroad  company  towards,    p.  98. 

NEGOTIABLE  INSTRUMENTS. 

Bill  of  exchange — when  verbal  acceptance  of,  not  within  Statute  of 
Frauds,    p.  527. 


660  Appellate  Courts  of  Illinois. 

*  » 

Canceled  obligation — ^when  enforceable,    p.  460.  , 

Innocent  purchaser — who  Is.    p.  266. 

Joint  and  several  obligation — when  particular  instrument  Is. 
p.  532. 

Receiver's  certificate— HBture  and  effect  of.    p.  276. 

when  purchaser  hound  to  Inyestigate  extent  of  broker's  au- 
thority to  selL    p.  276. 

when  title  to,  does  not  pass.    p.  276. 

Unauthorized  indorsement — ^when  blndlngr.    p.  460. 

NOTICSa 

Persona:i  in/urietf— statute  requiring  notice  to.  city  oU  construed, 
p.  58S. 

NUISANCEa 

Immunity  for  maintenance — what  does  not  grant,    p.  69. 
Judicial  grant — how  defense  of  non-liability  pursuant  to,  cannot  be 
raised,    p.  59. 

ORDINANCES. 

City  council— power  of,  to  enact  ordinances  fixing  penalty  for  mem- 
ber of  council  absenting  himself  from  meetings,    p.  359. 

Itinerant  merchant — ^who  is,  within  meaning  of  license  ordinance, 
p.  367. 

Mandamus — ^who  cannot  maintain,  to  obtain  construction  of  fran- 
chise ordinance,    p.  82. 

Penalty — ^who  liable  for,  for  failure  to  take  out  itinerant  merchant 
license,    p.  368. 

Proof — ^when,  of  existence  of  ordinances,  sufficient    p.  359. 

Stopping  of  trains — ordinances  as  to,  construed,    p.  82. 

Unreasonable — when  itinerant  merchant  license  fee  not    p.  368. 

ORDINARY  CARE. 
See  Pkbsoival  Injitbiks. 

PARENT  AND  CHILD.  ^ 

Custody  of  children — consideration  determining  award  of.    p.  201. 

Decree — effect  of  appeal  upon,  appointing  guardian  and  awarding 
custody  of  child,    p.  201. 

Jurisdiction — ^when  court  without  power  with  respect  to  appoint- 
ment of  guardian  and  awarding  of  custody  of  child,    p.  201. 

Natural  guardian — ^who  is.    p.  201. 

Obligation  to  «iippor^-HEitatute  imposing,  construed,    p.  386. 

Right  to  custody— rule  with  respect  to.    p.  321. 
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PARTIBS. 

Conversion  of  corporate  $to6k — ^wbo  proper  party  to  maintain  ac- 
tion for  illegal,    p.  S8. 

Fraternal  benefit  society— who  proper  plaintiff  to  recover  diaability 
benefits  under  certificate,    p^  833. 

Joint  and  several  ol>ligation~^'wlko  may,  who  may  not,  be  joined  in 
action  upon.    p.  406. 

Mandamus — ^who  cannot  maintain,  to  obtain  construction  of  fran- 
chise ordinance,    p.  82. 

Stock  liaMli<y— who  may  maintain  bill  to  enforce,    p.  104. 

Warehouseman^wto  proper  plaintiff  in  action  against    p.  464. 

PARTNERSHIP. 

Quasi^artnersMp  agreement — construed,    p.  826. 
Rel<Uion — ^what  does  not  establish,    p.  171. 
When  established,    p.  465. 

PASSENGER  AND  CARRIER. 

Assault — ^liability  of  carrier  for.    p.  583. 

Contributory  negligence — when  elevator  passenger  not  guilty  of. 

p.  891. 
Res  ipsa  Zootfi^iir— when  doctrine  applies;  when  not    p.  92. 

PAUPERS. 

Parent  and  cTilkt— statute  imposing  obligation  to  support  construed, 
p.  886. 

PENALTIES. 

Ordinances — ^power  of  city  council  to  enact  ordinance  fixing  penalty 
for  member  of  council  absenting  himself  from  meeting, 
p.  859. 

who  liable  for  penalty  for  failure  to  take  out  itinerant  mer- 
chant license,    p.  868. 

PERSONAL  INJURIES. 

Animals — ^what  essential  to  recover  for  injuries  inflicted  by  alleged 
vlcioua    p.  174. 

—  what  precludes  recovery  for  injuries  Inflicted  by  alleged  vi- 
cious,   p.  176. 

Approaches  to  bridge — what  evidence  competent  as  to  care  exer- 
cised with  respect  to.    p.  122. 

when  city  guilty  of  negligence  in  failing  to  protect    p.  122. 

Arrest — who  not  authorized  to  make,  upon  behalf  of  principal, 
p.  140. 

AMauU— liability  of  carrier  for.    p.  588. 

Assumed  risk — what  not,  as  a  matter  of  law.    p.  56L 

what  within  doctrine  ot    p.  256. 
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Assumed  risk — when  doctrine  of,  applies,  p.  593. 

when  InBtructlona  erroneous  in  ignoring  defense  of.    p.  273. 

when  Instruction  ignores  doctrine  of.    p.  834. 

when  obedience  of  orders  relieves  servant  from  operation  of 

doctrine  of.    p.  36. 

Contributory  negligence — ^what  does  not  establish,    p,  261» 

what  is,  as  matter  of  law.    p.  113. 

what  not,  as  a  matter  of  law.    p.  561. 

^-^  when  elevator  passenger  not  guilty  of.    p.  89L 

when  one  seeking  to  cross  street  oar  tracks  guilty  of,  as  mat- 
ter of  law.    p.  164. 

when  person  injured  by  fWing  into  elevator  shaft  guilty  of. 

p.  316. 

when  teamster  seeking  to  cross  street  car  tracks  guilty  of. 

p.  439. 

Declaration — when,  against  city,  in  action  for  personal  injuries, 
fatally  defective,    p.  588. 

when  xpust  negative  existence  of  relation  of  fellow-servants. 

p.  660. 

Employer  and  employe — ^test  of  determining  existence  of  relation 
of.    p.  140. 

Evidence — what  essential  to  establish  that  death  resulted  from  fall, 
p.  118. 

Failure  to  look — when  constitutes  negligence,    p.  lOL 

Fellow-servants — how  averment  that  plaintiff  and  defendant's  serv- 
ants  were  not,  may  be  made.    p.  561. 

when  doctrine  of,  will  not  preclude  recovery,    p.  86. 

when  relation  of,  exists,  as  matter  of  law.    p.  592. 

who  not,  as  matter  of  law.    p.  561. 

Imputed  negligence — ^when  doctrine  of,  does  not  apply,    p.  262. 

Innkeepers — care  required  of,  for  personal  safety  of  guests,    p.  390. 

Landlord — ^when  not  liable  for  personal  injuries,    p.  183. 

lAcensee — distinction  between,  and  one  who  is  upon  premises  by 
invitation,     p.  434. 

Lord  CampbelVs  Act — effect  of  adoption  of  Illinois  statute,    p.  290. 

*'Loss  of  time,  if  any*' — when  instruction  not  erroneous  in  permit- 
ting Jury  to  consider,    p.  391. 

Motorman — ^when  guilty  of  negligence,    p.  561. 

when  guilty  of  negligence  in  approaching  street  intersection. 

p.  10. 

Negligence — when  action  for,  does  not  lie  against  personal  repre- 
sentative of  wrong-doer.    p.  290. 

when    evidence   does   not   connect    defendant   with   accident 

p.  356. 

Non-assumption  of  risk — what  not  equivalent  to  allegation  of. 
p.  345. 

Notice — statute  requiring,  to  city  of  personal  injuries,  construed, 
p.  588. 
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Ordinary  €ar&~'trom  wliat  may  be  Inferred,    p.  122. 

-^-  proof  of  exerdse  of,  essential  to  recover  for  death  caused  by 

alleged  wrongful  act    p.  118. 
Public  streets — duty  of  common  carriers  in  running  cars  across. 

p.  660. 
Res  ipsa  lognitur— when  doctrine  applies;  when  not    p.  92. 
Respondeat  superior— when  doctrine  of  applies;  when  not    p.  140. 
Bidewalk — when  defectiyely  constructed,    p.  614. 
Street  intersections — degree  of  care  required  at.    p.  11« 
Trespassers — duty  of  railroad  company  towards,  p.  98* 

PERSONAL  PROPERTT. 

Bulk  Bales  Ac^— construed,    p.  872. 

Receiver's  certificate — ^when  title  to,  does  not  pass.    p.  276. 

Sales — remedy  where  purchaser  improperly  refuses  to  accept  de- 

lirery.    p.  239. 
— *  within  what  time  repudiation  of  unauthorized,  must  be  made. 

p.  234. 
Stock  purchase — right  of  property  in.    p.  234. 
Warranties — ^how  proof  of  must  be  made.    p.  603. 
what  does  not  tend  to  establish  breach  of.    p.  603. 

PLEADINa 

Abatement— whea  propriety  of  oyerruling  plea  in,  not  subject  to 
review,    p.  126. 

Actions  upon  contracts — ^what  allegations  essential  in.    p.  386. 

Additional  count — ^when  question  whether,  states  new  cause  of  ac- 
tion is  raised  and  when  not  raised  by  demurrer  to  the  plea 
of  Statute  of  Limitations  to  such  count,    p.  416. 

Allegation  of  wrong — how  may  be  charged  against  defendant 
p.  422. 

Amendment — ^when  allowance  of,  after  verdict  not  abuse  of  discre- 
tion,   p.  668. 

when  does  not  relate  back  to  beginning  of  action,    pp.  414, 

422. 

when  relates  back  to  beginning  of  action,  pp.  414,  422. 

Common  counts — ^when  recovery  may  be  had  under,    p.  678. 

Completion  of  issue — ^when  action  of  court  in  permitting,  not 
ground  for  reversal,    p.  678. 

OonspiracU — when  indictment  for,  insufficient,  p.  70. 

Criminal  U5el-H3ufficiency  of  indictment  charging,    p.  374. 

Cross-bill — ^when  relief  sought  by,  appropriate,    p.  266. 

Declaration — ^when,  against  city,  in  action  for  personal  injuries, 
fatally  defective,    p.  688. 

when  does  not  charge  assault  of  servant  as  that  of  defendant 

p.  422. 
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Demurrer — effect   of    proceeding    to    trial    without    disposioig  oL 

p.  688. 

what  may  be  arailed  of  by.    p.  886. 

FeUow-^ervanU-^how  ayerment  that  plaintiff  and  defendant's  lerr* 

ante  were  not,  may  be  made.    p.  661. 
FUing  of  plea — ^when  propriety  of,  admitted,    p.  414. 
Fraternal  &ene/l^  «oc(e^y— who  proper  plaintlfl  to  recorer  diaability 

benefits  under  certificate,    p.  833. 
"JTove" — ^when  equiralent  of  "had."    p.  610. 
Indictment — when  defect  in  form  of,  must  be  availed  of.    p.  610. 
Judgment  non  ohBtante  f7ere<f<cfo— rwhen  entry  of,  improper,    p.  690. 
Mandamus — ^propriety    of    motion    to    strike    immaterial    matter. 

p.  219. 

—  what  admitted  by  pleadings,    p.  210. 

Moiter  and  eervant — when  declaration  must  negative  existence  of 

relation  of  fellow-seryants.    p.  660. 
Municipal   Court — ^what   requirements   of   bill   of   particulars   in. 

p.  21. 
Non^aseumption  of  risk — what   not   equivalent   to   allegation   of. 

p.  846. 
Nuisances — how  defense  of  non-liability  pursuant  to  Judicial  grant 

cannot  be  raised,    p.  69. 
Original  count — when  withdrawn,  p.  414. 
Parties^— who  may,  who  may  not,  be  Joined  in  action  upon  Joint 

and  several  obligation,    p.  406. 

—  who  proper  party  to  maintain  action  for  illegal  conversion  of 
corporate  stock,    p.  33. 

Plead  de  novo — ^when  defendant  entitled  to.    p.  414. 
Separate  maintenance — ^when  bill  for,  sufficient    p.  126. 
Warehouseman — who  proper  plaintiff  in  action  against    p.  464. 

PRACTICE. 

Ahatement-^when  propriety  of  overruling  plea  in,  not  subject  to 
review,    p.  126. 

At>stract — effect  of  failure  to  file  complete,    p.  632. 

Actual  amendment — ^when,  pursuant  to  leave,  not  essentlaL    p.  89. 

Additional  count — ^when  question  whether,  states  new  cause  of  ac- 
tion is  raised  and  when  not  raised  by  demurrer  to  the  plea  of 
Statute  of  Limitations  to  such  count    p.  416. 

Allegation  of  i/orong — how  may  be  charged  against  defendant 
p.  422. 

Amendment — ^when  allowance  of,  after  verdict  not  abuse  of  discre- 
tion,   p.  668. 

'^—  when  does  not  relate  back  to  beginning  of  action,  pp.  414, 
422. 

*— -  when  relates  back  to  beginning  of  action,    pp.  414,  422. 

Appellate  Court — ^what  operates  to  oust  Jurisdiction,    p.  $72. 

Assignment  of  errors — upon  what,  cannot  be  predicated,    p.  621. 
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Certiorari — character  of  motion  to  quaah.    p.  259. 

what   does   not  Justify   iasuance   of   common   law   writ   of. 

p.  269. 
^what    juatiflcatlon    for    superaeding    common    law    writ    of. 

p.  259. 
Common  counU — ^when  recorery  may  be  had  nnder.    p.  678. 
Completion   of   issue—when   action   of   court   In    permitting,    not 

ground  for  rereraal.    p.  578. 
Cross-hill— -when  relief  sought  by,  appropriate,    p.  266. 
Declaration — when  does  not  charge  assault  of  servant  as  that  of 

defendant,    p.  422. 
Decree — effect  of  appeal  upon,  appointing  guardian  and  awarding 

custody  of  child,    p.  201. 
DecUiration  of  forfeiture — effect  of,  pending  appeal,    p.  672. 
Demurrer — effect    of    proceeding    to    trial    without    disposing    of. 

p.  583. 

what  may  be  availed  of  by.    p.  886. 

Dicticm^-effect  given  to.    p.  536. 

Evidence — ^when  objection  to,  comes  too  late.    p.  122. 

Exception — effect  of  absence  of,  to  finding  or  Judgment    p.  372. 

Favorable  decree — right  to  complain  of.    p.  134. 

Filing  of  plea — ^when  t>ropriety  of,  admitted,    p.  414. 

Final  decree — ^what  not    p.  134. 

Final  judgment — ^what  not.     p.  406. 

Finding  of  chancellor — presumptions  which  aid.     p.  196. 

Fraternal  heneflt  society — when  service  of  process  upon,  sufficient 

p.  333. 
who  proper  plaintiff  to  recover  disability  benefits  under  certi- 
ficate,   p.  333. 
Freehold — when  involved,     p.  409. 

Indictment — ^when  defect  in  form  of,  must  be  availed  of.    p.  610. 
Injunctions — ^power  of  court  to  assess  damages  prior  to  final  hear- 
ing,   p.  196. 
Instructions — when  cannot  be  complained  of.    p.  444. 

when  propriety  of  refusal  of,  will  not  be  considered,    p.  403. 

when  refusal  of  court  to  give,  asked  by  prevailing  party,  not 

subject  to  review,    p.  465. 
Judgment  non  obstante  veredicto — when  entry  of,  improper,    p.  690. 
Mandamus — propriety  of  motion  to  strike  immaterial  matter,  p.  219. 

what  admitted  by  pleadings,    p.  219. 

Mandate — power  of  trial  court  in  carrying  into  effect,  of  Supreme 

Court    p.  573. 
Motion  in  arrest — what  may  be  reached  by.    p.  688. 
Municipal  Court — effect  of  refusal  of  proper  instructions  in.    p.  10. 

power  of  Appellate  Court  to  review  verdict  rendered  in.    p.  77. 

what  essential  to  reversal  of  Judgment  of.    p.  77. 

what  questions  may  be  considered  upon  review  of  Judgment 

of.    p.  1« 
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Municipal  Court — what  requirements  of  bill  of  particulars  In.    p.  21. 

—  when  appeal  from,  will  be  dlsmlaaed.    p.  432. 

when  complaint  as  to  instructions  given  in,  will  not  reyerse. 

p.  87. 

when  errors  in  instructions  will  not  reverse,    p.  187. 

when  Judgment  of,  not  afllrmed  by  denial  of  mtpenedeoM. 

p.  180. 

when  verdict  rendered  in,  not  disturbed,  p.  89. 

Newly  discovered  evidence — ^when  ground  for  new  triaL    p.  34S.. 

when  not  ground  for  new  trial,    p.  514. 

Nuieancee — how  defense  of  non-liability  pursuant  to  Judicial  grant 

cannot  be  raised,    p.  69. 
Original  count — ^when  withdrawn,    p.  414. 
Parties — ^who  may,  who  may  not,  be  Joined  in  action  upon  Joint 

and  several  obligation,    p.  406. 
Peremptory   instruction — ^when    question    of   propriety    of   giving; 

saved  for  review,    p.  98. 
Plead  de  novo — ^when  defendant  entitled  to.    p.  414. 
Practice  Act — section  66  construed,    p.  333. 
Res  judicata — what  does  not  bar  proceeding  under  oorasi  noltis 

section  of  Practice  Act    p.  332. 
Bubject  to  review — ^what  orders  not    p.  442. 
Verdicts — when  not  disturbed  as  against  the  evidence,    pp.  10,  858. 

when  not  disturbed  as  excessive,    p.  391. 

when  not  excessive,    p.  514. 

when  presumption  arises  that  evidence  sustains,    p.  187. 

when  set  aside  as  against  the  evidence,    p.  175. 

Warehouseman — who  proper  plaintlfT  in  action  against    p.  464. 
Written  motion  for  new  ^ria^— eftect  of.    p.  402. 

PRESUMPTIONS. 

Delivery— when  presumptions  will  aid.    p.  160. 

Findings  of  c/ianceZlor— presumptions  which  aid.    p.  196. 

Verdict — ^when  presumption  arises  that  evidence  sustains,    p.  187. 

PRINCIPAL  AND  AGENT. 

Arrest — ^who  not  authorized   to  make,  upon  behalf  of  principaL 

p.  140. 
Insurance — extent  of  authority  of  agent  to  procure,    p.  544. 
Receiver's  certificate — ^when  purchaser  bound  to  investigate  extent 

of  broker's  authority  to  sell.    p.  276. 
Bales — ^within   what  time   repudiation   of  unauthorized,   must  be 

made.    p.  234. 

PRINCIPAL  AND  SURETY. 
Btochholders^  liability— ^hen.  discharged,    p.  395. 
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PROMISSORY  NOTES. 

Innocent  purcha$er—irh.o  is.    p.  265. 
Unauthorized  indorsement — when  binding,    p.  460. 

RAILROAX)S. 

Mandamui — ^wbo  cannot  maintain,  to  obtain  constrnction  of  fran* 

chiae  ordinance,    p.  82. 
Stopping  of  trains — ordinances  as  to,  construed,    p.  82. 
Trespassers — duty  of  railroad  company  towards,    p.  98. 

REAL  PROPERTY. 

Delivery — ^when  presumptions  will  aid.    p.  160. 
Merchantable   title — ^wbat   performance   of   obligation   to   furnish, 
p.  45. 

RECEIVERSHIPS. 

Receiver's  certificate — ^nature  and  effect  of.    p.  276. 
—  when  purchaser  bound  to  investigate  extent  of  broker's  au- 
thority to  sell.    p.  276. 
*— —  when  title  to,  does  not  pass.    p.  276. 

RELB2ASES. 

Equity— whsit  considered  in,  in  connection  with  bill  to  set  aside 

release,    p.  476. 
when  release  set  aside  in.    p.  476. 

REPLEVIN. 

Conversion — ^what,  of  corporate  stock,    p.  33. 
Btock  purchase — aright  of  property  in.    p.  234. 

RES  GESTAE. 
See  Evidence. 

RES  JUDICATA. 
Coram  nohis — ^what  does  not  bar  proceeding  under,  section  of  Prac- 
tice Act    p.  332. 
Judgment — when  not  res  judicata  of  merits  of  controversy,    p.  276. 
When  established,    p.  27. 

RESPONDEAT  SUPERIOR. 
See  Masteb  and  Sebvant. 

ROADS  AND  BRIDGES. 

Negligence— when  city  guilty  of,  in  falling  to  protect  approaches 
to  bridge,    p.  122. 

Vol.  CXLI  43 
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SALEa 

Bulk  BaJe$  Ac<— constnied.    p.  372. 

Meoiure  of  damages — ^In  action  for  unauthorized  sale.    p.  234, 

Merchantable   title — ^wliat  performance  of   obligation   to   fumislL 

p.  45. 
Receiver's  certificate— when  purchaaer  bound  to  Investigate  extent 

of  broker's  authority  to  selL  p.  276. 
—  when  title  to,  does  not  pass.  p.  276. 
Remedy— where  purchaser  improperly  refuses  to  accept  delivery. 

p.  239. 
Stock  pi  rchase — ^rlght  of  property  in.    p.  234. 
Unautho^.  ized  sale — ^within  what  time  repudiation  must  be  made. 

p.  234. 
Warranties — ^how  proof  of  must  be  made.    p.  603. 

what  does  not  tend  to  establish  breach  of.    p.  603. 

Warranty — when  implication  of,  arises,    p.  239. 
when  no  Implication  of,  arises,    p.  239. 

SEPARATE  MAINTENANCE. 

Bill  of  complainP^when  sufficient    p.  126. 

Contempt — ^when  commitment  for,  not  too  vague,    p.  126. 

when  punishment  for,  erroneous,    p.  202. 

Custody  of  c/iildren— consideration  determining  award  of.    p.  201. 
Jurisdiction — ^when,  to  enforce  decree  for  alimony,  cannot  be  ques- 
tioned,   p.  126. 
Nonresident — ^propriety  of  proceeding  against  non-resident    p.  126. 

SERVICE  OP  PROCESS. 

False  return — ^what  may  be  Included  by  way  of  damages  in  action 

for.    p.  168. 
Fraternal  l>enefit  society — ^when  service  of  process  upon*  sufficient 

p.  333. 

SHERIFFS. 

False  return — ^what  may  be  included  by  way  of  damages  in  action 
for.    p.  168. 

SLANDER  AND  LIBEL. 

Actionable  per  se — what  words  are.    p.  374. 

Criminal  libel — sufficiency  of  indictment  charging:    p.  374. 

what  not  defense  to  prosecution  for,    p.  374. 

Words — how  to  be  taken,    p.  374. 

STATUTE  OP  FRAUDS. 

Bill  of  exchange — ^when  verbal  acceptance  of,  not  within  Statute 
of  Frauds,    p.  527. 
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STATUTE  OF  LIMITATIONS. 

Addiiiofua  count — ^when  qneBtlon  whether,  states  new  cause  of  ac- 
tion is  raised  and  when  not  raised  by  demurrer  to  the  plea 
of  Statute  of  Limitations  to  such  count    p.  415. 

yeto  cause  of  action — ^when  amended  declaration  sets  up.    p.  422. 

— *  when  amendment  does  not  introduce,    p.  568. 

STATUTORY  LAW. 

Bulk  SaJe$  Act— construed,    p.  372f. 

Circuit  Courts — section  1  of  act  of  June  21,  1895,  concerning  the 
Jurisdiction  of,  in  cases  against  insurance  companies,  con- 
strued,   p.  332* 

Construction — rule  of.    p.  290. 

Dram-sTiop  Act — against  whom  exemplary  damages  may  be  award- 
ed,   p.  444. 

—  what  evidence  competent  in  action  under  section  9.    p.  444. 

who  may  maintain  action  under  section  9.    p.  444. 

Lord  CampheWs  Act — effect  of  adoption  of  Illinois  statute,    p.  290. 

Municipal  Court — ^how  act  creating,  construed,    p.  567. 

Notice — statute  requiring,  to  city  of  personal  injuries,  construed, 
p.  688. 

Parent  and  child — statute  imposing  obligation  to  support,  con- 
strued,   p.  386. 

**Penalty" — defined,    p.  359. 

Practice  Act — section  66  construed,    p.  333. 

Sister  state — how  laws  of,  established,    p.  395. 

how  statutes  of,  construed,    p.  895. 

SUPREME  COURT. 

Mandate — power  of  trial  court  in  carrying  into  effect,  of  Supreme 
Court,    p.  673. 

SURETYSHIPS. 
Stockholders^  lialHlity—when  discharged,    p.  395. 

TORTS. 

Animals — ^what  essential  to  recover  for  injuries  Inflicted  by  alleged 
vicious,    p.  174. 

what  precludes  recovery  for  injuries  inflicted  by  alleged  vi- 
cious,   p.  175. 

Delivery  of  telegram — when  action  for  delay  in,  does  not  lie. 
p.  312. 

Discharge  of  employe — ^when  procuring,  gives  cause  of  action, 
p.  36. 

False  return — ^what  may  be  included  by  way  of  damages  in  action 
for.    p.  168. 
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TRESPASS. 
Ifi/tfnc^iofH-when  does  not  lie  to  retrain  trespasB.    pi  63^ 

TRESPASSERS. 
See  Pbbsonal  Injubixs. 

TRIAL& 

Demurrer— effect   of   proceeding   to    trial    without   dlapoeins    oL 
p.  683. 

TROVER. 

Canveraion^whBt,  of  corporate  stock,    p.  33. 

if ea«tire  of  damages — ^in  action  of  trover,    p.  192. 

Btock  purc^iMe— right  of  property  in.    p.  234. 

VERDICTS. 

Evidence — when  verdicts  not  disturbed  as  against    pp.  10,  353. 
— ^  when  verdicts  set  aside  as  against,    p.  176. 
Excessive — ^when  not    p.  614. 

when  verdicts  not  disturbed  as.    p.  391. 

Motion  in  arrest — what  may  be  reached  by.    p.  688. 
Municipal  Court — ^power  of  Appellate  Court  to  review  verdict  ren- 
dered in.    p.  77. 

when  verdict  rendered  in,  not  disturbed,    p.  89. 

Newly  discovered  evidence — ^when  ground  for  new  triaL    p.  845. 

when  not  ground  for  new  trial,    p.  614. 

Presumption — when  arises  that  evidence  sustains  verdict    p.  187. 
Slight  evidence — ^when  will  sustain  verdict    p.  17. 

WAREHOUSES  AND  WAREHOUSEMEN. 

Maintenance  of  action — what  essential  to.    p.  464. 

Plaintiff — who  proper,  in  action  against  warehouseman,    p.  464. 

Receipt — ^when  estoppel  to  contradict,  does  not  arise,    p.  464. 

WARRANTIES. 

Breach — ^what  does  not  tend  to  establish,    p.  603. 
Proof — ^how  must  be  made.    p.  603. 
Bales — ^when  implication  of  warranty  arises,    p.  239. 
when  no  implication  of  warranty  arises,    p.  239. 

WORDS  AND  PHRASEa 
**nave** — ^when  equivalent  of  "had."    p.  610. 
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